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REGULiE  GENERALES. 

ACTIONS  ON   BILLS  AND   NOTES. 

Trifiiitj  Term,  1  VicC.  1838. 

XT  IS  ORDERED,  that  in  future,  in  any  action  against  an  ExcU,  of  PUas, 
acceptor  of  a  bill  of  exchange,  or  the  maker  of  a  pro-         '  ^^ 
missory  note,  the  defendant  shall  be  at  liberty  to  stay  pro- 
ceedings on  payment  of  the  debt  and  costs  in  that  action 
only. 

{Signed  by  all  the  Judges,) 


PLEADING  RULES,  &c. 

Triniiy  Term,  1  Vict. 

Whereas  it  is  expedient  that  certain  rules  and  regula* 
tions  made  in  Hilary  Term,  in  the  fourth  year  of  his  late 

VOL.  IV.  B  M.  W. 


2  CASES  IN  THE  EXCHEQUER, 

^xch,  of  Pleat,  Majcsty  King  William  the  Fourth,  pursuant  to  the  statutes 

of  3  &  4  Will.  4,  c.  42,  s.  1,  should  "be  amended,  and  some 
further  rules  and  regulations  made  pursuant  to  the  same 
statute : 

It  is  THEREFORE  ORDERED,  that  from  and  after  the  first 
day  of  Michaelmas  Term  next  inclusive,  unless  Parliament 
shall  in  the  mean  time  otherwise  enacts  the  following  Rules 
and  Regulations,  made  pursuant  to  the  said  statute,  shall 
be  in  force : — 

First,  it  is  ordered,  that  the  17th  and  19th  of  the 
General  Rules  and  Regulations  made  pursuant  to  the 
statute  3  &  4  Will.  4,  c.42,  s.  1,  be  repealed,  and  that  in 
the  place  thereof  the  two  following  amended  Rules  be  sub- 
stituted, viz. : — 

for  the  ITth  rule. 

Payment  of  Money  into  Court. — When  money  is  paid 
into  Court,  such  payment  shall  be  pleaded  in  all  cases,  and 
as  near  as  may  be  in  the  following  form,  mutatis  mutan- 
dis:— 

Form  of  Plea. 

C.  D.     "I      The  day  of 

ats.        VThe  defendant,  by  ,  his  attorney, 

A.  B.  J  {or^  in  person,  &c.,)  says  (or,  in  case  it  be 
pleaded  as  to  part  only,  add,  '*  as  to  £  ,  being  part 
of  the  sum  in  the  declaration,**  or  "  count  mentioned,*' 
or  "  as  to  the  residue  of  the  sum  of  £  ,")  that  the 

plaintiff*  ought  not  further  to  maintain  his  action,  because 
the  defendant  now  brings  into  Court  the  sum  of  £  , 

ready  to  be  paid  to  the  plaintiff;  and  the  defendant  fur- 
ther says,  that  the  plaintiff  has  not  sustained  damages,  (or, 
in  actions  of  debt,  '*  that  he  never  was  indebted  to  the 
plaintiff*')  to  a  greater  amount  than  the  said  sum  of  &c., 
in  respect  of  the  cause  of  action  in  the  declaration  men- 
tioned,  (or,  *'  in  the  introductory  part  of  this  plea  men- 
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tioned,^)  and  this  he  is  ready  to  verify :  wherefore  he  prays  Exek.  ©/  PUas, 
judgment  if  the  plaintiff  ought  further  to  maintain  his 
action  thereof. 

FOR  THE  19th  rule. 

ProceefUngs  by  Plaintiff  after  Payment  of  Money  into 
Court. — The  plaintiff^  after  delivery  of  a  plea  of  payment 
of  money  into  Court,  shall  be  at  liberty  to  reply  to  the 
same  by  accepting  the  sum  so  paid  into  Court  in  full  satis- 
faction and  discharge  of  the  cause  of  action  in  respect  of 
which  it  has  been  paid  in ;  and  he  shall  be  at  liberty  in 
that  case  to  tax  his  costs  of  suit^  and  in  case  of  non-pay- 
ment thereof  within  forty-eight  hours^  to  sign  judgment 
for  his  costs  so  taxed  ;  or  the  plaintiff  may  reply  "  that  he 
has  sustained  damages,  {or  **  that  the  defendant  was  and 
is  indebted  to  him/'  as  the  case  may  be,)  to  a  greater 
amount  than  the  said  sum ;"  and  in  the  event  of  an  issue 
thereon  being  found  for  the  defendant^  the  defendant  shall 
be  entitled  to  judgment  and  his  costs  of  suit. 

General  Issue  by  Statute, — It  is  further  ordered,  that 
in  every  case  in  which  a  defendant  shall  plead  the  general 
issue,  intending  to  give  the  special  matter  in  evidence,  by 
virtue  of  any  act  of  Parliament,  he  shall  insert  in  the 
margin  of  the  plea  the  words  '*  by  statute,"  otherwise 
such  plea  shall  be  taken  not  to  have  been  pleaded  by  vir- 
tue of  any  act  of  Parliament :  and  such  memorandum  shall 
be  inserted  in  the  margin  of  the  issue,  and  of  the  Nisi 
Prius  record. 

Payments  credited  in  Particulars  of  Demand  need  not 
be  Pleaded. — In  any  case  in  which  the  plaintiff  (in  order 
to  avoid  the  expence  of  the  plea  of  payment)  shall  have 
given  credit  in  the  particulars  of  his  demand  for  any  sum 
or  sums  of  money  therein  admitted  to  have  been  paid  to 
the  plaintiff,  it  shall  not  be  necessary  for  the  defendant  to 
plead  the  payment  of  such  sum  or  sums  of  money. 

Rule  not  to  apply  to  Claim  of  Balance* — But  this  rule 

b2 
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Ejceh,  of  Pleas,  Js  not  to  apply  to  cases  where  the  plaintiff,  after  stating 

the  amount  of  his  demand,  states  that  he  seeks  to  recover 
a  certain  balance,  without  giving  credit  for  any  particular 
sum  or  sums. 

Payment  in  Reduction  of  Damages  or  Debt  not  to  be 
allowed, — Payment  shall  not  in  any  case  be  allowed  to  be 
given  in  evidence  in  reduction  of  damages  or  debt,  but 
shall  be  pleaded  in  bar. 

(Signed  by  all  the  Judges.) 


Freeman  v.  Crafts. 

In  debt  for  J^EBT  in  10/.  for  goods  sold  and  delivered,  in  10/.  for 

bour,  &C.,  the  ^vork  and  labour  and  materials,  and  in  10/.  on  an  account 

•unwSafedVn**  Stated.     Pleas,  first,  nunqnam  indebitatus;  secondly,  that 

the  declaration  the  defendant  paid  to  the  plaintiff  divers  sums  of  money, 

being  SOA,  the  .         .        i  ,     ,  ,  n  . 

defendant  amountmg  in  the  whole  to  a  large  sum  of  money,  to  wit, 

ment'of  dtvc're  ^'^^  amount  of  all  the  several  alleged  debts  and  monies  in 
sums  of  money,  ^j^g  declaration  mentioned,  in  full  satisfaction  and  dis- 

amountmg  m 

the  whole  to  charge  of  the  said  several  debts  and  monies,  &c.;  on  which 

all  the  debts  issue  was  taken.     On  the  trial  before  the  under-sheriff  of 

fhe^dTcUraliLu  Middlesex,  the  defendant  proved  payments  to  the  plain- 

mentioned.  tiff  of  suiiis  exceeding  the  amount  claimed  in  the  declara- 

The  defendant       ,  ,  ° 

proved  pay-  tion,  and  the  jury  found  that  C2/.  had  been  paid  by  the 
fimount^of  92/.  defendant  to  the  plaintiff,  but  that  the  plaintiff  had  done 
but  the  plain-     ^vojt  for  thc  defendant  to  the  amount  of  107/.     A  verdict 

tiff  proved  work 

done,  &c.  lo  was  thereupon  taken  for  the  plaintiff  for  the  balance  of 

107/.:— //ew,  15/.,  leave  being  reserved  to  thc  defendant  to  move  to  en- 

!iffVa''s%&d  *cr  »  verdict  for  him,  if  the  Court  should  be  of  opinion 

to  a  verdict  for  iii^t  the  plaintiff  was  not  entitled  to  recover  without  a  new 

the  balance,  and 

was  not  bound    assignment. 

to  new  assign. 

Corrie  now  moved  accordingly. — The  plea  was  sup- 
ported by  proof  of  any  sum  paid,  to  the  amount  claimed 


TRINITY  TERMj  1  VICT.  5 

in  the  declaration,  and  if  the  action  was  brought  for  other  •E'<^''-  ^f  ^^^h 

1838. 
sums  than  those  so  paidj  the  plaintiff  ought  to  have  new  ^  . 

assigned :  otherwise  how  is  the  defendant  to  get  the  costs      Freeman 

of  the  plea  of  payment  ?     It  is  to  be  assumed  that  the  de-       Ckafts. 

fendant  has  answered  what  tlie  plaintiff  charges  against 

him.     In   Collins  v.  Aron  (a),  it  seems  to  be  implied  in 

the  judgment  of  Tindal,  C.  J.,  that  the  proper  course  to 

have  pursued  in  such  a  case  as  this,  would  have  been  to 

apply  to  increase  the  damages  laid  in  the  declaration,  or 

else  to  new  assign.     The  declaration  here  is  quite  general. 

Lord  AbingeRi  C.  B. — So  is  the  plea;  it  means  that 
the  defendant  has  paid  the  sums  the  plaintiff  goes  for,  or 
it  means  nothing.  To  make  the  plea  a  good  defence,  it 
roust  be  interpreted  to  apply  to  a  payment  of  the  money 
the  plaintiff  seeks  to  recover ;  it  is  no  answer,  unless  it 
means  that  the  plaintiff  can  prove  no  sum  which  the  de« 
fendant  has  not  paid. 

Alderson,  B. — It  is  like  the  plea  of  licence  in  trespass, 
where  the  defendant  must  prove  a  licence  for  every  tres- 
pass the  plaintiff  can  prove.  So,  in  a  plea  of  payment, 
you  undertake  to  prove  that  whatever  demand  the  plain- 
tiff can  estabUsh,  you  have  paid  him.  No  new  assignment 
was  therefore  necessary. 

Per  Curiam, 

Rule  refused. 

(a)  4  Bing.  N.  C.  233. 


Dekgate  and  Wife  v.  Gardiner. 

OaSE  for  slanderous  words  (which  were  actionable  in  incasebyhus- 
tliemselves)  spoken  of  the  female  plaintiff.     The  declara-  for  slanderous 

words,  fiClion- 
tble  in  themselves,  spoken  of  the  wife,  they  cannot  recover  for  special  damage  by  the  loss  of  ser- 
vice by  the  wife. 
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Exch,  of  Pleat,  tioii  Stated  as  special  damage,  that  by  reason  of  the  speak- 

«^      ^  V^     ing  of  the  words,  certain  persons  named  refused  to  employ 

Denoate      her  as  a  servant.     Plea,  not  guilty.     At  the  trial  before 

Gardiner.     Lord  Abinger,  C.  B.,  at  the  Middlesex  Sittings  after  last 

term,  the  plaintiffs  tendered  evidence  of  the  special  damage, 

but  the  learned  judge  held  that  it  was  not  admissible,  this 

being  a  joint  action  by  the  husband  and  wife:  and  the 

plaintiff  had  a  verdict  for  20^.  only. 

Mansel  now  moved  fur  a  new  trial,  on  the  ground  of 
the  rejection  of  this  evidence. — The  words  being  action- 
able per  se,  the  plaintiffs,  by  the  stat.  21  Jac.  c.  IG,  s.  6, 
can  obtain  no  more  costs  than  damages,  the  verdict  being 
under  405.;  but  if  the  evidence  of  special  damage  was  ad- 
missible, the  verdict  would  certainly  have  exceeded  that  sum. 
If  it  was  properly  rejected,  then  it  follows  that  the  husband 
and  wife  must  join  in  an  action  for  the  words,  but  the  hus- 
band must  bring  a  second  action  in  his  own  name  for  the 
special  damage.  There  is  no  case  precisely  in  point,  but 
it  is  laid  down  in  IVeller  v.  Baker  («),  that  the  wife  may 
join  in  the  action  whenever  any  right  or  interest  of  hers  is 
in  question,  which  has  been  disturbed  or  injured  by  the 
defendant :  see  also  Com.  Dig.  Baron  &  Feme,  X.  Here 
the  wife  was  the  meritorious  cause  of  action  for  the  special 
damage — she  had  a  certain  interest  in  her  being  employed 
as  a  servant.  It  is  not  like  the  case  of  customers  refusing 
to  deal  with  a  wife  who  is  carrying  on  a  trade ;  there  the 
trade  is  her  husband's ;  but  here  the  wife  is  the  sole  me- 
ritorious cause  of  action,  the  whole  benefit  arising  from 
her  labour. 

Lord  Abinger,  C.  B. — I  am  not  surprised  that  no  case 
can  be  found  to  shew  that  speci.il  damage  can  be  reco- 
vered in  an  action  by  husband  and  wife  for  slander  of  the 

(a)  2  Wils.  414,423. 
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wife*     She  must  join  because  she  is  the  party  slandered.  E^eh.  0/  Pteoi, 

.  .  »       •'  '  1838 

and  the  husband  must  join  for  conformity;  but  as  the     ^  -  ^  '  -^ 

profit  of  her  wages  is  entirely  his,  he  alone  can  sue  for  the      Dbkoate 

loss  of  them;  just  as,  in  trespass  by  husband  and  wife  for     gardimer. 

assault  on  the  wife,  the  surgeon's  bill  cannot  be  recovered. 

The  right  of  action  would  not  survive  to  her.     The  point 

is  quite  clear. 

GuRNEY,  B. — It  is  perfectly  clear  that  whatever  was 

the  nature  of  the  wife's  service,  the  result  of  it  would  ac- 

crue  to  the  husband. 

Rule  refused. 


Inman  r.  Hill  and  Others. 

X  HIS  cause  stood  for  trial  at  the  last  Chester  Assizes^  Yfhen  a  trial 
but  was  postponed  on  the  ground  of  the  absence  of  a  ma-  byreMon*of 
terial  witness,  on  payment  of  the  coats  of  the  day.     The  **»«  absence  of 

,  ,  ,     a  material  wii- 

order  of  Nisi  Prius,  which  v^  as  made  a  rule  of  Court,  di-  ness,  on  pay- 
rected  that  the  defendants  should  pay  those  costs  **  to  the  ^^  ^  the  day 

_i_;_ »;iP>»  by  the  defend- 

P'^°^*ff-  ants  «  to  the 

plainUfft  "— 

Welsby  had  obtained  a  rule  for  an  attachment  against  a^mlndof such 
the  defendants  for  non-payment  of  the  costs  pursuant  to  «»t«by  the 

I      ««  .11  ,  ,       n*  11  11  plainlirs  attor- 

the  Masters  allocatur,  but  the  Master  had  requested  that  ney  in  the  cause, 
the  matter  might  be  mentioned  to  the  Court,  doubting  whereon "0° 
nrhcther  the  demand,  which  had  been  made  by  the  plain-  S'O""^  *"  "t- 

,  \  tachment  for 

tiflTs  attorney  in  the  cause,  was  sufficient. — He  submitted,  their  nonpay- 
that  as  these  were  costs  which  the  attorney  had  necessarily 
incurred  in  the  conduct  of  the  cause,  and  which  he  was 
eatitled  to  receive  as  attorney  in  the  cause,  the  demand  by 
him  was  sufiicient,  without  a  power  of  attorney,  notwith- 
standing the  terms  of  the  rule  of  Court.  He  referred  to 
Cox  V.  Salmon,  {a) 

Lord  Abjnger,  C.  B. — I  think  the  demand  was  suffi- 
cient, these  being  costs  which  the  attorney  employed  in 

W  I  M.  &  W.  127. 
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£xck.  of  Pleas,  tlie  causo  was  entitled  to  receive,  and  which  he  must  pro< 
^  '  ^     bably  have  paid  out  of  his  own  pocket. 

Inman 

»•  PerCurjam, 

"'*•*"  Rule  absolute. 


Price  r.  Hayman. 

Where  a  rule  xH  this  casc  a  rulc  had  been  obtained,  calling  on  the 
one  term  to  plaintiff  OF  his  attomcy  to  refund  a  sum  of  9/.  lis.  Gd.,  re- 
riTe  iuiCtlia^*  ccived  ffom  the  defendant  on  the  execution  of  a  bail-bond. 
affidavits  to  be    rpj^^  ,.^1^  jj^^]  1^^^^  enlarged  from  Easter  Term,  all  affida- 

used  on  shew-  ^  ° 

ing  cause  are  yits  to  be  uscd  on  shewing  cause  to  be  filed  a  week  before 
certain  day  be-  the  term.  Certain  aflfidavits  had  been  accordingly  filed 
[raffidavU.Tre    ''y  ^'^^  plaintiff,  of  which  the  defendant  had  taken  office 

filed  accord-         cOpies. 
ingly,  and  the  *" 

other  party 

takes  office  £.  V,  Richards  now  appeared  to  shew  cause,  and  stated 

the  latter  has '  that  tlicrc  were  some  of  the  affidavits  so  filed  which  he 

tliem,  although  proposed  not  to  use,  if  the  Court  should  be  of  opinion  that 

the  party  fliing  j^  jjjjj|.  ^^^^  ^\^q  other  side  would  have  no  right  to  refer  to 

tliem  may  not  ° 

be  desirous  of      them, 
doing  so. 

Parke,  B. — It  seems  to  me  that  the  time  for  the  party 
to  choose  whether  he  will  use  the  affidavits  or  not,  is  when 
he  files  them,  and  if  he  thinks  fit  to  file  them,  and  the 
other  party  takes  office  copies  of  them,  the  latter  has  a 
right  to  use  them. 

The  Court  however  sent  to  consult  the  officers  of  the 
Court  of  Queen's  Bench ;  and  subsequently, 

Parke,  B.,  said — The  officers  of  the  Queen's  Bench 
certify  to  us,  that  as  soon  as  the  affidavits  are  filed,  either 
party  may  use  them. 

Richards  accordingly  referred  to  the  affidavits,  and  ul- 
timately the  rule  was 

Discharged. 
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Ezch,  of  Pleat, 
1838. 

Serle  r.  Waterworth.  v     ^     ^ 

IJEBT  on   a  promissory  note  for  24/.  1^.  4  J,,  value  to  a  deciara- 
received,   dated  the  3d  of  January,  1837,  made  by  the  fp^i^it^V" 
defendant,  payable  twelve  months  after  date  to  the  plain-  note  for  24/., 

'^  ^  dated  3d  Janu- 

tiff.    There  was  also  a  count  on  an  account  stated.     The  ary,  1837, 
defendant  pleaded  to  the  first  count,  that  one  Joseph  defendant,  pay- 
Waterworth,  before  and  at  the  time  of  his  death,  to  wit,  •**'*  V***I* 

'  •  months  after 

on  the  3d  of  January,  1837j  was  indebted  to  the  plaintiff  date  to  the 
in  a  certain  sum  of  money,  to  wit,  the  sum  of  ^4/.  1^.  id.  defendant  * 
for  the  price  and  value  of  goods  by  the  plaintiff  before  Jlf* j!  w!**be- 
then  sold  and  delivered  to  the  said  Joseph  Waterworth,  fore  and  at  hU 

death,  was  in- 

which  sum  was  due  and  owing  to  the  plaintiff  at  the  time  debted  to  the 

of  the  making  of  the  promissory  note  in  the  first  count  fo^goods'soid, 

mentioned  ;  and  that  the  plaintiff,  after  the  death  of  the  Jueto'thT''" 

said  Joseph  Waterworth,  and  before  the  making  of  the  plaintiff  at  the 

said  note,  to  wit^  on  the  2d  of  January,  1837,  applied  to  making  of  tha 

the  defendant  for  payment  thereof;  whereupon,  in  com-  P~1"u.cde. 

pliance  with  the  said  request,  the  defendant,  after  the  cla«t»on  men- 

'  .  tioncd;  that 

death  of  the  said  Joseph  Waterworth,  for  and  in  respect  the  piainUff, 
of  the  said  debt  so  then  remaining  due  to  the  plaintiff  as  'f  7/w.,  ap* 
aforesaid,  and  for  no  other  consideration  whatsoever,  then  ?'*!^  \^  'M 

'  '  defendant  for 

made  and  delivered  tlie  said  note  to  the  plaintiff:  and  the  payment; 
defendant  further  says^  that  the  said  Joseph  Waterworth  compliance' with 

his  request,  the 
defendant,  after 
the  death  of  J.  W.,  for  and  in  respect  of  the  debt  so  remaining  due  to  the  plaintiff  as  aforesaid,  and 
for  no  other  consideration  whatever,  made  and  delivered  the  note  to  the  plaintiff;  and  that  J.  W.  died 
intestate,  and  that,  at  the  time  of  the  making  and  delivery  of  the  note,  no  administration  had  been 
granted  of  his  effects,  nor  was  there  any  executor  or  executors  of  his  estate,  nor  any  person  liable 
for  the  debt  so  remaining  due  to  the  plaintiff  as  aforesaid.  Replication,  de  injuria : — Hekl,  after 
verdict  for  the  defendant,  that  the  plea  was  no  answer  to  the  declaration,  inasmuch  as  it  did  not 
negative  every  consideration  for  the  promissory  note,  for  that  it  did  not  allege  that  there  were  no 
assets;  and  the  effect  of  the  giving  of  the  note  was,  at  all  events,  to  preclude  the  plaintiff  from 
suing  the  defendant,  in  case  she  should  afterwards  take  out  administration,  for  a  year,  which  was 
a  sufficient  consideration  for  the  giving  of  the  note  :  and  therefore  that  the  plaintiff  was  entitled 
to  jodginent  non  obstante  veredicto. 

The  widow  of  a  hair-dresser,  who  died  in  October  183G,  continued  to  reside  in  his  house  and 
keep  open  the  shop  (through  which  was  the  entrance  to  the  house),  but  there  was  no  proof  of  any 
articles  being  sold.  In  December,  she  received  notice  of  a  bond  debt  of  100/.  due  from  him,  and 
had  his  goods  valued.  In  January  1837,  on  the  application  of  a  creditor  to  whom  he  owed  24/. 
Sn  goods,  she  gave  a  promissory  note  for  that  amount,  payable  to  the  creditor  twelve  months  after 
date.  In  March,  she  took  out  administration: — Held,  in  an  action  against  her  on  the  promissory 
note,  that  this  was  not  evidence  to  charge  her  as  executrix  de  son  tort. 
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Bxeh.  ^  Phtu,  died  intestate,  to  wit,  the  same  day  and  year  aforesaid, 

*^      ^  '  ^     and  that  at  the  time  of  the  making  and  delivery  of  the 

Serlb         said  note  to  tlie  plaintiff  ns  aforesaid,  no  administration 

WATBRWoaTH.  had  been  granted  of  the  estate  and  effects  of  the  said 

Joseph  Water  worth,  nor  was  there  at  that  time  any  exe- 
cutor or  executrix  of  the  estate  and  effects  of  the  said 
Joseph  Waterworth,  nor  was  there  at  that  time  any  per- 
son liable  for  the  said  debt  so  remaining  due  to  the  plain- 
tiff as  aforesaid.  Verification.  To  the  last  count  the  de- 
fendant pleaded  nunquam  indebitatus.  Replication  to  the 
first  plea,  de  injuria  ;  on  which  issue  was  joined. 

At  the  trial  before  Patteson,  J.,  at  the  last  Yorkshire 
assizes,  it  appeared  that  Joseph  Waterworth,  the  husband 
of  the  defendant,  had  carried  on  business  as  a  hair-dresser, 
and  died  intestate  on  the  3d  of  October,  1836.  The 
defendant  ordered  and  paid  for  the  funeral ;  she  continued 
to  reside  in  the  house,  and  the  shop,  through  which  was 
the  entrance  to  the  house,  was  kept  open,  but  there  was 
no  express  evidence  that  she  had  sold  any  articles  there, 
or  had  carried  on  the  business  after  her  husband's  death. 
In  November  1836,  she  received  notice  of  a  bond  debt  of 
100/.  and  interest  due  from  her  husband.  On  the  31st 
of  December  she  caused  an  inventory  to  be  made  of  her 
husband^s  effects,  which  were  valued  at  92L  On  the  3d 
of  January,  1837,  the  plaintiff  sent  in  to  the  defendant  an 
account  of  a  debt  due  to  him  from  her  late  husband,  and 
she  then  gave  the  note  on  which  this  action  was  brought, 
for  the  amount  of  that  debt.  On  the  6th  of  March  letters 
of  administration  were  granted  to  the  defendant  of  her 
husband's  effects. 

On  this  evidence,  it  was  contended  for  the  plaintiff, 
first,  that  the  defendant  wus  liable  for  the  debt  as  execu- 
trix de  son  tort ;  and  secondly,  that  whether  she  [was 
chargeable  in  that  character  or  not,  she  had  made  herself 
liable  on  the  note.  The  learned  judge  thought  otherwise, 
and  under  his  direction  a  verdict  was  found  for  the  de- 
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feiidant,  leave  being  reserved  to  the  plaintiff  to  enter  a  •&«*•  ^  ^''mm^ 
verdict  for  the  amount  of  the  note  and  interest.  -^ 

SSHLI 

Wighiman  having  obtained  a  rule  accordingly,  or  for  WATiawoATa. 
judgment  non   obstante  veredicto^  on   the   authority   of 
Ridoui  V.  Bristow  {a\ 

Cresstoell  and  Addison  shewed  cause. — The  plea  being 
proved  in  fact,  the  verdict  rightly  passed  for  the  defend- 
ant. The  question  whether  the  plea  was  proved,  turned 
on  the  point  whether  there  was  evidence  to  charge  the 
defendant  as  executrix  de  son  tort.  The  ordering  and 
paying  for  the  funeral  was  clearly  not  sufficient  so  to 
charge  her;  and  the  other  acts  done  by  her — forinstancei 
the  making  out  of  the  inventory — were  only  preparatory 
to  her  obtaining  administration,  and  so  investing  herself 
with  the  rightful  authority.  This  was  a  trade  consisting 
principally  in  the  exercise  of  a  personal  duty  and  personal 
skill,  which  would  cease  with  the  death  of  the  person  who 
had  carried  it  on ;  very  unlike  that  of  a  victualler,  which 
was  the  case  of  Hooper  v.  Summerseit  (6),  where  living  in 
the  house  and  carrying  on  the  trade  was  held  a  sufficient 
intermeddling  to  make  the  party  an  executor  de  son  tort. 
Here  the  shop  was  neccessarily  kept  open,  the  entrance 
to  the  house  being  through  it,  and  there  was  no  proof  of 
any  sales  going  on. 

Secondly,  the  plea  was  a  good  defence  in  point  of  law. 
Unless  the  defendant  was  legally  liable  as  executrix,  there 
was  no  consideration  for  her  giving  the  note.  In  order  to 
constitute  a  sufficient  consideration,  there  must  have  been 
some  party  liable  at  the  time  for  the  debt,  otherwise  no 
prejudice  could  be  done  to  the  plaintiff  by  the  forbear- 
ance. Ridout  V.  Bristow  is  distinguishable :  there  the 
note  was  proved  (under  non  assumpsit)  to  have  been  given 

(a)   I  C.  &  J.  231.  (6)  Wightwick,  16. 
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jEmA.  ti  Pleat,  bv  the  widow  **  for  value  received  by  her  late  husband ;" 

1838*  • 

here  it  does  not  appear  on  the  face  of  the  plea  that  the 


defendant  was  at  all  connected  with  the  deceased :    she 
Watibwokth.  is  therefore^  for  the  purpose  of  this  argumenti  to  be  taken 

as  a  mere  stranger,  and  the  plaintiff  cannot  rest  his  case 
on  any  moral  consideration.  In  Jones  v.  Ashburnham  (a), 
the  plaintiff  declared  that  A.,  since  deceased,  was  in- 
debted to  him  for  goods  sold  and  dehvered,  and  that  after 
the  death  of  A.,  in  consideration  of  the  premises,  and  that 
the  plaintiff,  at  the  instance  of  the  defendant,  would  for- 
bear and  give  day  of  payment  of  the  debt,  (not  stating 
to  whom,)  the  defendant  promised  to  discharge  it;  this 
was  held,  on  demurrer,  to  be  no  consideration  for  the 
promise,  since,  unless  there  were  some  person  whom  the 
plaintiff  could  have  sued  for  his  debt,  his  forbearance  was 
no  detriment  to  him.  That  case  was  the  same  as  the 
present,  except  that  here  a  note  was  given,  and  the  only 
difference  which  that  makes  is,  that  it  throws  the  onus  on 
the  defendant  to  prove  the  want  of  consideration.  Lord 
EUenborough  there  says — ''  How  does  the  plaintiff  shew 
any  damage  to  himself  by  forbearing  to  sue,  when  there 
was  no  fund  which  could  be  the  object  of  suit ;  where  it 
does  not  appear  that  any  person  in  rerum  naturft  was  liable 
to  be  sued  by  him  ?  Unless  a  right  is  capable  of  exercise^ 
unless  it  can  be  put  in  force,  there  can  be  no  suspension 
of  it."  So  here,  there  was  no  fund  applicable  at  the  time 
to  the  payment  of  this  debt,  nor  any  person  liable  to  pay 
it.  That  being  so,  the  forbearance  constituted  no  con- 
sideration for  the  note. 

Wighiman  (Dundas  with  him)  in  support  of  the  rule.— 
The  first  question  is,  whether  a  party  who  remains  for 
three  months  in  possession  of  all  the  goods  of  her  de- 
ceased husband,  and  then,  on  the  application  of  his  cre- 

(a)  4  Easti  455. 
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ditoFi  gives  a  promissory  note  for  his  debt,  does  not  be-  Mxek,  </  pin*. 
come  liable  as  executrix  de  son  tort.    Mucii  less  inter*     ».      y"  ^ 
meddling  has  been  deemed  sufficient;  for  instance,  the        Sisls 
merely  taking  a  bedstead,  or  a  Bible:  Noy,G9.    It  is  clear  WATsawom. 
the  defendant  did  not  take  possession  of  the  goods  with  a 
view  to  hand  them  over  to  any  body  else* 

But,  whether  she  be  executrix  de  son  tort  or  not,  she 
is  liable  on  this  note.  The  facts  are,  that  the  defendant, 
being  in  possession  of  her  husband's  effects,  gives  a  pro- 
missory note  for  his  debt,  and  afterwards  takes  out  admi* 
nistralioD.  By  giving  the  note  she  protects  herself  from 
any  suit  for  twelve  months,  whereas  otherwise  the  plaintiff 
could  have  sued  her  as  soon  as  she  took  out  administra- 
tion. The  suspension  of  that  right  of  action  was  clearly 
a  sufficient  consideration.  [Lord  Abinger^  C.  B. — Would 
the  note  have  been  a  bar  to  an  action  against  her  as  ad- 
ministratrix?] Yes — the  plaintiff  having  agreed  to  take  it 
as  a  security.  Suppose  the  defendant  had  pleaded  that  she 
was  in  possession  of  her  husband's  goods,  and  about  to 
lake  out  administration,  and  that,  in  consideration  of  being 
pressed  for  this  debt,  she  gave  the  note  in  question,-— 
would  not  that  have  been  a  good  plea  to  an  action  against 
her  for  goods  sold  and  delivered  ?  [Alderson,  B. — The 
question  in  Ridout  v.  Brisiow  was,  whether,  it  being  ex- 
pressed on  the  face  of  the  note  that  it  was  given  for  the 
debt  of  her  late  husband,  that  necessarily  shewed  a  want 
of  consideration ;  and  it  was  held  that  it  did  not,  because 
the  plaintiff's  remedy  might  be  delayed  against  the  exe- 
cutor or  administrator ;  but  here  there  is  a  distinct  aver- 
ment that  no  person  was  liable  for  the  debt.]  But  not 
that  there  was  no  fund  applicable  to  it.  The  defendant 
has  the  goods  in  her  hands,  and  having  them,  on  the  ap- 
plication of  the  creditor,  she  gives  a  note,  whereby  the 
remedy  is  delayed  for  twelve  months  against  any  party 
who  may  in  the  mean  time  come  in  and  have  the  rightful 
title.     The  plaintiff  might  have  taken  out  administration 
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Eseh.  ^  Pletn,  himself.     The  plaintiff  is  therefore  entitled   to  judgment 

■^  _    ^  *  ,^     non  obstante  veredicto,  inasmuch  as  the  plea  is  no  answer 

SsRLv        in  law.     It  ought  to  exclude  every  possible  consideration^ 

WATiBwoftTH.  And  ought,  therefore,  to  have  shewn,  not  only  that  there 

was  no  person  liable,  but  also  that  there  were  no  assets 
out  of  which  to  satisfy  the  debt. 

Lord  Abingek,  C.  B. — As  to  the  first  part  of  the  rule, 
I  am  of  opinion  that  the  verdict  on  this  issue  was  right, 
and  that  there  was  no  sufficient  reason  for  saying  that  the 
defendant  was  executrix  de  son  tort.  But,  on  the  other 
point,  I  think  the  plaintiff  is  entitled  to  judgment  non  ob- 
stante veredicto.  It  appears  to  me  that  the  real  question 
is,  whether  on  the  face  of  the  declaration  and  plea  taken 
together,  there  could  be  any  consideration  for  this  note, 
as  between  the  plaintiff  and  the  defendant:  and  I  think 
that  the  plaintiff's  being  placed  in  the  condition  that  he 
could  not,  at  all  events,  sue  the  defendant  herself  for 
twelve  months,  although  she  took  out  administration  in  the 
mean  time,  was  a  sufficient  consideration.  It  appears  that 
the  intestate  had  assets,  and  therefore  the  plaintiff  might 
have  had  a  remedy  against  somebody;  indeed,  he  would 
have  had  a  right  to  take  out  administration  himself  as  a 
creditor. 

Parke,  B. — Prim&  facie,  no  doubt  the  note  imports 
consideration  on  the  face  of  it ;  and  the  question  is,  whe- 
ther this  plea  shews  distinctly  that  there  was  none.  If  it 
had  shewn  that  there  were  no  assets,  it  would  probably 
have  gone  far  enough  to  negative  all  consideration ;  but  it 
does  not:  and  the  effect  of  the  note,  at  all  events,  is  to  tie 
up  the  plaintiff's  hands  against  the  defendant,  in  case  she 
should  take  out  administration  or  intermeddle  with  the 
assets,  for  a  year.  Therefore  the  plea  does  not  go  far 
enough  to  exclude  all  consideration.  Whether  the  note 
would  be  a  bar  to  an  action  against  a  third  party  who 
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might  acquire  the  right  of  representation  in  the  mean  A^^  V  P^^^h 
time,  I  give  no  opinion ;  but  no  doubt  it  would  be  binding     ^ 
as  between  themselves.     I  never  heard  it  doubted,  that        Serlb 
when  a  party  takes  a  note  for  a  certain  period,  payable  to  watbhworth. 
biniBelf,  he  cannot  sue  on  the  original  contract  during  the 
currency  of  the  note.     I  think,  therefore,  that  there  was 
here  a  sufficient  agreement  to  forbear,  to  constitute  a  good 
consideration.     This  view  of  the  case  corresponds  with 
that  taken  by  Bayley,  B.,  in  Ridout  v.  Brislow.     The 
judgment,  therefore,  ought  to  be  for  the  plaintiff,  non  ob- 
stante veredicto,  on  the  confession  in  the  plea  of  a  cause  of 
action,  and  the  insufficient  avoidance  of  it. 

BoLLAMD,  B.,  concurred. 

Aldbrson,  B. — I  agree  that  judgment  ought  to  be  en- 
tered non  obstante  veredicto.  The  verdict  was  right,  be- 
cause all  the  averments  in  the  plea  were  proved ;  and  the 
only  question  therefore  is,  whether  the  plea  is  good.  Now 
a  promissory  note  imports  consideration :  and  Ridout  v. 
jBrj##oto  determined  this,  that  unless  the  defendant  negative 
all  possible  consideration,  the  plaintiff  is  entitled  to  recover 
on  the  consideration  implied  in  the  note  itself.  Then,  is 
there  any  possible  consideration  consistent  with  the  alle- 
gations of  the  plea?  I  think  there  is;  namely,  that  sug- 
gested by  my  Brother  Parke,  that  at  all  events  the  plain- 
tiff ties  himself  up  against  the  defendant,  in  case  she 
should  take  out  administration,  for  a  year. 

Rule  absolute  for  judgment 
non  obstante  veredicto. 
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Exch,  of  Phat, 

Idas. 


Lancaster  v.  Walsh. 


A  party  who      AsSUMPSIT.— The    first    count   of   the  declaration 

had  been 

robbed  of  bank  stated,  that  the  defendant,  on  the  29th  July,  1835,  printed 
a^Mid^biii,  Qi^d  published  a  certain  advertisement,  by  which  it  was 
^^'d^'Jhit'^*'  stated,  that  on  Saturday  night  then  last,  two  Bank  of 
"  whosoever  England  notes,  one  for  50/.,  dated  June  30th,  and  one  for 
information  30/.,  dated  June  18th,  and  other  monies,  had  been  and 
sainrni?ght*be  ^^^^  stolen  from  the  person  of  the  defendant,  therein  de- 
traced,  ihould,  scribed   of  Halifax,   while  on  his  way  home :   and  that 

on  conviction  of  . 

the  parties,  re-  the  defendant  did  thereby  promise,  that  whoever  would 

of20Li"— Held,  give  information  by   which  the  same  might  be   traced, 

Mrwn  eniufed  ^^^"'^^  ^"  conviction  of  the  parties,  receive  a  reward  of 

to  the  reward  gQ/.  on  application  to  him  the  defendant:  and  the  plaintiff 

gave  informa-  In  fact  said,  that  he,  confiding  in  the  said  promise  and 

the^no^eTwere  Undertaking  of  the  defendant,  afterwards,  to  wit,  on  &c., 

traced  to  the  j;j  g}yg  information  by  which  the  said  notes  and  monies 

robbers,  so  as  to  °  ... 

ensure  their  were  traced,  and  did  give  information  of,  and  discover 

that  it  was  not  &Hd  tracc,  ouc  Benjamin  Dyson,  to  the  defendant,  to  be 

suchTnlbrma-  *^^®  party  to  the  said  offence,  as  in  the  said  advertisement 

tion  should  be  mentioned  ;   and  the  said  Benjamin  Dyson  afterwards,  to 

communicated  .  «  .        ,  .  #»        •  .  « 

to  the  party  Wit,  on  &c.,  was  Committed  to  prison  to  answer  for  the  said 
given  toVpeT"  offcnce  I  and  afterwards,  at  the  general  Sessions  of  Oyer 
son  authorixcd    ^nd  Terminer  and  general  gaol  delivery  liolden  in  and  for 

to  receive  if,  and  o  o  j 

to  act  upon  it  in  the  county  of  York,  on  the  2rth  day  of  February,  1836, 
ikmoftheof-  the  said  Benjamin  Dyson  was  in  due  manner  and  by  due 
Snsubie.*"  *®  *  course  of  law  convicted  of  the  said  offence ;  of  which  said 

several  premises  the  defendant  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  had  notice,  and  the  plaintiff 
did  then  apply  to  the  defendant  for  the  said  sum  of  20/., 
so  being  such  reward  as  aforesaid ;  by  means  of  wliicli 
said  premises  the  defendant  became  liable  to  pay  to  the 
plaintiff  the  said  sum  of  20/.,  when  he  should  be  thereunto 
afterwards  requested,  &c.  &c.  There  were  also  counts 
for  work  and  labour,  and  on  an  account  stated. 
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The  defendant  pleaded  to  the  first  count :  1st.  that  the  Exeh.  of  pinug 

•        •  •       •  1838* 

plaintiff  did  not  give  information  in  manner  and  form  as  ^  *  ^  . 

10  the  declaration  mentioned  ;  2nd.  that  the  said  notes  and  Lancaster 
monies  were  not  traced  by  the  information  so  given  by  the  Walsb. 
plaintiff  in  manner  and  form  as  in  the  declaration  men- 
tioned; 3rd.  that  although  the  plaintiff  did  give  the  inform- 
ation in  the  first  count  mentioned ^  yet  that  another  person, 
to  wit,  one  James  lllingworth,  together  with  the  plaintiff, 
gave  the  said  information  ;  without  this,  that  the  plaintiff 
alone  gave  the  said  information,  in  manner  and  form,  &c. 
To  the  other  counts  the  defendant  pleaded  non  assumpsit: 
and  issues  were  joined  on  all  these  pleas. 

At  the  trial  before  Palieson,  J.,  at  the  last  Yorkshire 
Assizes,  the  facts  appeared  to  be  as  follows: — On  the  /^5th 
of  July,  1835,  the  defendant  was  robbed  on  the  highway, 
near  Halifax,  by  three  or  four  men,  of  notes  and  money  to 
the  amount  of  90/. ;  and  the  next  week  he  inserted  the 
following  advertisement  in  a  Halifax  newspaper,  and  put 
forth  handbills  in  the  same  terms: — 

"  Twenty  Pounds  Reward. 
"Whereas,  on  Saturday  night  last,  two  Bank  of  Eng- 
land notes,  one  for  50/.,  dated  June  30th,  No.  19,994,  and 
one  for  80/.,  dated  June  18th,  No.  dl'lS,  and  other  monies, 
were  stolen  from  the  person  of  Mr.  Richard  Walsh,  of 
Halifax,  on  his  way  home:  Whoever  will  give  information 
by  which  the  same  may  be  traced,  shall,  on  conviction  of 
the  parties,  receive  the  above  reward,  on  application  to 
the  said  Richard  Walsh.— Halifax,  July  ^9th,  1835.*' 

On  the  1st  of  August,  one  Brigg,  the  deputy  constable 
of  Bradford,  wrote  the  following  letter  to  Brierley,  a  con- 
stable at  Halifax: — ''I  have  heard  this  morning  who  the 
party  was  that  robbed  Mr.  Walsh,  and  if  he  can  prove 
the  number  of  the  notes,  I  think  it  possible  to  make  it 

VOL.  IV.  c  M.  w. 
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Exch.  of  Pleas,  out." — On  this  letter  bein^r  offered  in  evidence  for  the  de- 

1838.  .     . 

fendant,  the  plaintiff's  counsel  objected  that  it  was  inad- 
missible, as  being  no  part  of  the  res  gcsta :  the  learned 
judge  however  admitted  it.  It  further  appeared  that 
Brigg  had  received  the  information  to  which  his  letter  re- 
ferred from  one  Clark,  to  whom  Benjamin  Dyson  had 
confessed  that  he  was  a  party  to  the  robbery,  and  that  a 
30/.  note  was  among  the  property  stolen.  Clark  was 
called  for  the  defendant  (Brigg  being  prevented  from 
being  a  witness  by  an  accident)  and  proved  the  confession 
to  him  by  Dyson,  and  his  communication  of  it  to  Brigg. 
Before  that  communication,  James  lUingworth,  the  con- 
stable of  Wakefield,  had  discovered  that  the  notes  had 
been  cashed  at  the  Wakefield  Bank,  and  had  taken  into 
custody  the  parties  who  presented  them  for  payment,  who, 
however,  were  not  the  actual  robbers.  On  the  4th  of 
August,  the  plaintiff  gave  the  defendant  information  of 
Dyson  being  a  party  to  the  robbery.  On  the  5th,  Brigg 
verbally  communicated  to  Illingworth  the  information  he 
had  received:  and,  on  the  14th,  Dyson,  who  had  ab- 
sconded in  the  mean  time,  was  apprehended  by  Brigg,  and 
at  the  next  York  Assizes,  was  arrainged  for  and  pleaded 
guilty  to  the  robbery.  On  this  evidence,  the  learned  judge 
left  it  to  the  jury  to  say  whether  any  information  had 
been  given,  previously  to  that  given  by  the  plaintiff,  which 
could  lead  to  the  tracing  of  the  notes  to  the  party  who 
stole  them ;  expressing  his  opinion  that  the  person  entitled 
to  the  reward  was  he  who  gave  information  whereby  the 
property  was  traced  to  the  offenders,  not  he  who  merely 
traced  where  it  was.  The  jury  found  a  general  verdict 
for  the  defend<int,  and  the  learned  judge  gave  the  plain- 
tiff leave  to  move  to  enter  a  verdict  for  him  on  the  first 
and  third  issues. 

In  Easter  term,  Alexander  obtained  a  rule  nisi  accord- 
ingly, and  also  for  judgment  non  obstante  veredicto  on  the 
second  issue. 
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Cresswell  and  Addison  now  shewed  cause. — The  direc-  fi*«*-  9f  Pitat» 

1838. 
tion  of  the  learned  Judge  was  correct,  and  the  verdict     *^     "^^  '  -» 

ought  to  stand.  The  argument  advanced  on  the  part  of  Lancaste* 
the  plaintiff  must  be,  not  merely  that  the  first  person  who  W^alsk. 
gives  information  whereby  the  property  is  traced,  but  that 
any  person  who  gives  such  information  at  any  time,  is  en* 
titled  to  the  reward.  If  that  were  so,  the  party  might 
have  to  pay  many  sums  of  9QL  instead  of  one :  but  it  is 
plain  the  advertisement  contemplates  the  payment  of  one 
single  sum  only*  In  Faliick  v.  Barber  (a),  where  a  re- 
ward was  offered  in  similar  terms  to  any  party  who  should 
give  information  where  a  stolen  child  was,  Bayley^  Jf, 
says — **  The  party  promising  to  pay  the  reward,  which 
consisted  of  one  entire  sum,  could  only  be  liable  to  one 
action  at  the  suit  of  the  person  who  gave  the  information 
whereby  the  child  was  restored  to  its  parents."  And  the 
meaning  of  this  advertisement  plainly  was,  not  that  the 
party,  in  order  to  entitle  himself  to  the  reward,  should  give 
bformation  whereby  the  notes  might  be  traced,  but  that 
he  should  receive  it  who  gave  information  whereby  they 
were  traced.  Then  it  was  proved  that,  previously  to  the 
communication  made  by  the  plaintiff,  information  had  been 
given  to  the  constable  who  was  the  offender,  and  the  jury 
have  in  effect  found  that  he  was  apprehended  by  the  con- 
stable in  consequence  of  that  information,  and  not  of  the 
plain tifi^'s.  [Parke,  B. — The  plaintiff"s  argument  is,  that 
the  handbill  means  that  information  should  be  given  to  the 
defendant  liimself,  whereas  the  previous  information  by 
Clark  was  given  only  to  the  constable.]  That  cannot  be 
material ;  it  is  sufficient  if  it  be  given  to  a  party  authorized 
to  receive  it,  and  to  act  upon  it  in  the  pursuit  and  appre- 
hension of  the  offender.  Had  it  been  first  communicated 
to  the  defendant,  he  must  have  applied  to  the  constable. 
[dldersoa,  B. — It  must  certainly  mean  information  given 

(a)  1  M.  &  Sel.  108. 
c2 
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Exck.  of  Pleat,  to  a  party  authorized  to  receive  and  act  upon  it.     Suppose 
^  '  ^     the  defendant  himself  had  left  the  country  after  publishing 
Lamcaster      the  advertisement?] 
Walsh.  Then  it  is  said  that  the  plaintiff  is  entitled  to  judg- 

ment non  obstante  veredicto  on  the  second  plea,  for  that 
It  is  consistent  with  that  pica  that  the  plaintiff  gave  the 
first  information  whereby  (in  the  terms  of  the  advertise- 
ment) the  notes  might  be  traced^  although  the  defendant 
acted  on  other  knowledge.  But  the  declaration  alleges 
that  the  plaintiff  gave  information  whereby  the  notes  ti^er^ 
traced,  and  also  gave  information  of  and  discovered  the 
offender :  and  tlie  plea  traverses  the  first  branch  of  that 
allegation.  The  plaintiff  chooses  to  aver  that  he  gave  in- 
formation whereby  the  notes  were  actually  traced,  and  the 
plea  is  a  simple  denial  of  that  allegation.  [Parke,  B. — 
You  only  take  issue  on  his  allegation — in  whatever  sense 
he  alleges  it,  you  deny  it.  If  it  be  an  immaterial  traverse, 
his  declaration  is  bad.  It  does  not  say  ''  by  which  the 
notes  and  monies  might  have  been  and  were  traced."] 
Then  it  is  clear  that  the  proper  interpretation  of  the 
averment  is,  that  the  plaintiff  gave  the  information  whereby 
they  yiexe  first  traced,  which  is  disproved  by  the  evidence. 

Alexander  {W.  IL  fVaison  with  him,)  contra. — No  ver- 
bal communication  was  made  by  Brigg  until  the  5th  of 
August,  which  was  after  the  information  given  by  the 
plaintiff.  Until  that  time,  therefore,  unless  the  letter  to 
Bricrley  was  evidence,  the  defendant  had  received  no  other 
information  than  the  plaintiff^'s,  which  led  to  the  tracing  of 
the  notes  or  of  the  offender.  But,  first,  that  letter  was 
not  admissible;  Brigg  himself  ought  to  have  been  called 
as  a  witness.  It  was  no  part  of  the  res  gcsta  between  the 
parties  in  tlie  cause.  [Lord  Abinger,  C.  B. — Surely  the 
letter  was  admissible,  as  being  not  merely  evidencei  but 
the  only  evidence,  of  the  sort  of  information  given  by 
Brigg  to  Brierley,  and  of  the  date  of  it.    The  eflect  of  it 
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18  another  thing.]    Theiii  if  admissibley  it  did  not  give  the  ^'c^  <>/  P^ot$ 

kind  of  information  contemplated  by  the  advertisement :     *      ^  '  ^  ^ 

Brierley  could  not  have  acted  upon  it  so  as  to  obtain  the     Lancastkr 

conviction  of  the  offender,  without  applying  again  to  Brigg.       v^alsb. 

But  the  first  plea  only  raises  this  issue,  that  the  plaintiff 

gave  no  information,  whether  before  or  after  that  given  by 

any  other ;  it  only  denies  what  the  declaration  alleges ; 

and  it  is  clear  the  plaintiff  did   give  information  in  the 

terms  therein  stated.     The  **  information  by  which  the 

same  might  be  traced,"  means   by  which   the   offender 

might  be  traced  and  convicted :  the  notes  might  be  traced 

without   any  faciHties  being  afforded  for  convicting  the 

offender.     [Parke,  B. — Then  you  reject  t!ie  first  part  of 

the  averment — that  the  plaintiff  gave  information  by  which 

the  notes  and  monies  were  traced.]     It  is  divisible.     If 

the  plaintiff  proved  the  giving  of  information  whereby  the 

offenders  were  discovered,  without  any  proof  as  to  the 

tracing  of  the  notes,  he  would  be  entitled  to   recover. 

[Aldersofij  B. — The   tracing  of  the   notes  includes  the 

tracing  to  the  possession  of  the  robber.]     If  so,  then  it  is 

clear  Brigg  had  not  traced  the  notes  in  that  sense. 

The  third  plea  concludes  with  a  special  traverse,  that 
the  plaintiff  alone  gave  the  information  mentioned  in  the 
declaration ;  but  the  declaration  contains  no  averment  that 
he  alone  gave  it,  and  the  effect  of  that  issue  is  therefore 
no  more  than  that  of  the  first,  viz.  that  the  plaintiff  did  not 
give  information ;  it  is  open  therefore  to  the  same  an- 
swer— that  the  plaintiff  did  give  information  in  the  terms 
alleged  by  him. 

Lastly,  as  to  the  second  issue.  Unless  the  tracing  of 
the  noles  would  alone  have  been  sufficient  to  entitle  the 
party  to  the  reward,  the  second  plea  is  immaterial ;  the 
defendant  only  says  by  it  that  the  plaintiff  did  not  do  that 
which  would  have  been  insufficient  to  lead  to  a  conviction. 
[Alderson,  B. — ^The  answer  again  is,  that  tracing  the  notes 
means  tracing  them  back  to  the  person  who  lost  them.] 
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Ejcch.  of  Pkatt  Lord  Abinger,  C.  B. — This  rule  must  be  discharged. 
^  ^  '  ^  I  am  of  opinion  that  the  *'  information  by  which  the  same 
Lancaster  may  be  traced,"  in  this  advertisement,  means  the  first  in- 
Walrh.  formation  that  is  sufficient  for  that  purpose.  After  such 
has  been  given,  it  cannot  be  said  that  the  party  is  in- 
formed by  another  telling  him  tlie  same  thing.  It  means, 
therefore,  the  first  information  whereby  the  robbery  is  de- 
tected and  the  offender  punished.  And  it  seems  to  me 
that  such  was  the  information  given  by  Clark  to  Brigg, 
and  by  him  to  Brierley.  With  regard  to  the  pleadings, 
the  plea  must  be  understood  in  the  same  sense  as  to  the 
declaration;  and  the  tracing  there  mentioned  means  a 
tracing  of  the  notes  to  the  offender  as  the  means  of  his 
conviction.  Then  die  letter  from  Brigg  was  not  only  ad- 
missible, but  was  the  only  proper  evidence  of  the  inform- 
ation given  by  him ;  whether  it  was  material  depended 
on  the  terms  of  it.  It  fixes,  however,  the  date  of  Brigg's 
communication,  which  was  the  Ist  of  August,  the  plain- 
tiff's being  the  4th;  and  it  states  that  the  writer  knew 
who  the  robbers  were.  The  notes  having  been  already 
traced,  all  that  was  wanted  was  to  connect  the  robbers 
with  the  possession  of  them :  and  that  information  was 
rightly  communicated  to  the  constable  ;  it  was  not  neces- 
sary to  shew  that  he  had  disclosed  it  to  the  defendant. 

Parke,  B. — I  concur  in  thinking  that  the  rule  ought  to 
be  discharged :  and  if  it  be  discharged  as  to  entering  a 
verdict  on  the  first  and  third  issues,  it  is  immaterial  to 
consider  the  application  as  to  the  second,  although  I  have 
no  doubt  on  that  also.  The  first  and  third  issues  raise  in 
substance  the  same  question  : — The  first  issue  is,  did  the 
plaintiff  give  the  information  stated  in  the  declaration — 
that  is,  information  in  the  terms  of  the  advertisement? 
The  third  is  substantially  the  same :  for  if  it  means  to  ap- 
ply to  two  persons  who  jointly  acquired  and  gave  the 
same  information,  the  plaintiff  alone  could  not  sue;  which 
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therefore  comes  to  the  same  question,  whether  the  plaintiff  Eieh.  of  PUat, 
gave  the  information  intended  by  the  advertisement?  Then 
we  are  to  look  to  the  advertisement,  to  see  what  are  the 
terms  on  which  the  reward  is  to  be  had.  Now,  in  the 
first  place,  it  is  clear  that  the  defendant  intended  to  offer 
only  one  reward,  to  be  paid  on  conviction  of  the  offenders. 
And  it  seems  to  me  equally  clear  that  it  is  to  be  given  for 
such  information  as  shall  trace  the  notes  to  the  offenders, 
and  procure  their  conviction.  The  plaintiff,  therefore, 
who  has  to  make  out  his  case,  must  shew  that  the  inform- 
ation which  he  gave  was  that  which  traced  the  notes  to 
Dyson,  and  procured  his  conviction  :  and  if  there  is  to  be 
but  one  reward  alone,  the  party  Jirst  giving  that  informa- 
tion, and  he  alone,  is  to  have  the  benefit.  I  think  the 
learned  judge  was  right  in  thinking  that  the  plaintiff  was 
not  the  first.  There  was  evidence  that  Clark  had  previ- 
ously heard  a  confession  from  Dyson  that  he  was  a  party 
to  the  robbery,  and  that  he  had  communicated  it  to  Brigg: 
and  it  seems  to  me  that  any  communication  to  the  consta- 
ble, whose  duty  it  was  to  search  for  the  offender,  was 
within  the  terms  of  the  handbill,  although  there  was  no 
proof  of  a  communication  to  the  defendant  himself.  I 
think,  therefore,  that  the  evidence  sufficiently  negatived 
the  fact  of  the  plaintiff  being  the  first  who  gave  inform- 
ation whereby  the  notes  were  traced  to  the  offender,  so 
as  to  secure  his  conviction. 


BoLLANO,  B. — I  think  the  learned  Judge  was  quite 
right  in  leaving  it  to  the  jury,  whether  the  plaintiff  gave 
the  first  information  in  the  sense  of  the  hand-bill.  The 
finding  of  the  notes  at  the  bank  was  not  a  tracing  of  them 
— the  tracing  is  to  ensure  the  conviction  of  the  thief.  And 
I  think  the  jury  found  a  right  verdict  on  the  direction  so 
given  to  them.  I  am  of  opinion  also,  that  the  letter  was 
properly  received  in  evidence,  for  the  reasons  already 
given,  in  which  I  perfectly  concur. 
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Alderson,  B. — I  am  of  the  same  opinion.  According 
to  the  proper  meaning  of  the  EngHsh  language,  the  term 
**J{rst  information"  is  a  tautologous  expression.  Informa^ 
Hon  means  the  communication  of  material  facts  for  the 
first  time.  What  is  more  common  than  when  a  man  is 
told  a  piece  of  old  news,  to  say  '*  this  is  no  information  ?" 
Therefore  the  word  is  so  to  be  understood  in  the  declara- 
tion. Now,  is  there  any  thing  in  the  hand-bill  which  alters 
the  sense  ?  On  the  contrary,  any  other  construction 
makes  nonsense  of  it.  Then  the  plaintiff  is  not  the  party 
ivho  first  communicated  material  facts  which  led  to  the  con- 
viction of  the  offender.  The  direction  of  the  learned  Judge 
was  therefore  right,  and  the  verdict  equally  right.  And  I 
quite  concur  that  a  communication  to  an  authorized  party, 
such  as  a  constable^  is  sufficient. 

Rule  discharged. 


Hall  and  Others  v.  Rouse. 

X  HIS  cause  came  on  for  trial  at  the  Liverpool  Summer 
Assizes,  1837,  when  a  verdict  was  taken,  and  entered  by 
the  associate  in  his  minute-book,  for  1000/.,  the  damages 
laid  in  the  declaration,  subject  to  the  award  of  a  barrister, 
to  whom  the  cause  and  all  matters  in  difference  between 
the  parties  were  referred  by  order  of  Nisi  Prius,  and  who 
was  to  have  power  to  reduce  the  damages,  or  to  vacate  the 
verdict  and  to  enter  a  nonsuit ;  the  award  to  be  made  and 
published  on  or  before  the  1st  of  November  then  next, 
with  power  to  the  arbitrator  to  enlarge  the  time  as  he 
should  think  fit.     The  order  of  Nisi  Prius  was  obtained 


Where  a  Terdict 
was  taken  at 
Nisi  Prius,  and 
entered  in  the 
associate's  book 
(bat  not  on  the 
record),  subject 
to  a  referencei 
and  the  time 
limited  for 
making  the 
award  expired 
before  the 
order  of  refer- 
ence was  de- 
livered to  the 
arbitrator,  when 
the  defendant 
refused  to  pro- 
ceed with  the 

reference ;  whereupon  the  plaintiff,  without  making  any  application  to  the  Court,  took  the  cause 
down  again  to  trial,  and  obtained  a  second  verdict: — IJcld,  that  the  latter  trial  and  TerdicC  were 
irregular. 

Held,  also,  that  the  irregularity  was  rot  waived  by  the  defendant's  attorney  attending  and 
cross-examining  a  witness,  under  an  order  obtained  by  the  plaintiff's  attorney  (after  the  other 
party  had  refused  to  go  on  with  the  reference)  for  the  examination  of  the  witness  on  interroga- 
tories, under  the  1  Will.  4,  c.  22,  s.  4. 
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from  the  associate  by  the  plaintiffs'  attorney,   but  he  ^^^^'  «/  Pfeat, 
omitted  to  deliver  it  to  the  arbitrator  until  after  the  ex-     w,         '  . 
piration  of  the  time  within  which  the  award  was  to  be         Hall 
made.     The  parties,  however,  subsequently  met  before        Rousb. 
the  arbitrator,  but  the  defendant  refused  to  proceed.     It 
was  then  stated  that  the  cause  would  be  set  down  again 
for  trial ;  and  on  the  18th  November,  the  plaintiffs'  attor- 
ney obtained  an  order,  under  the  1  Will.  4,  c.  22,  s.  4,  to 
examine  a  witness  of  the  name  of  Howard,  who  was  very 
ill,  upon  interrogatories.     Examiners   were  accordingly 
appointed,   and   the   defendant's  attorney  attended  and 
cross-examined  the  witness,  whose  examination  was  con- 
cluded.    No  award  was  made,  and  no  judgment  was  en- 
tered upon  the  record  on  the  former  verdict.     The  plain- 
tiffs afterwards  gave  notice  of  trial  for  the  Spring  Assizes, 
1838,  and  entered  and  tried  the  cause.    The  counsel  for 
the  defendant  objected  to  the  proceedings,  but  the  trial 
being  pressed  on,  they  offered  no  further  defence,  and 
the  cause  was  taken  as  an  undefended  one. 

On  a  former  day  in  this  term,  Cresswell  obtained  a  rule 
to  set  aside  the  second  verdict,  on  the  ground  that  the  trial 
was  irregular,  so  long  as  the  first  verdict  remained  on  the 
record,  which  bad  not  been  in  any  way  vacated  or  set 
aside. 

Hoggins  now  shewed  cause. — Even  if  there  has  been 
an  irregularity  in  this  respect,  the  defendant  has  no  right 
to  complain  of  it,  having  consented  to  waive  it  by  the  steps 
he  has  taken  since  he  knew  that  the  arbitrator  had  not  the 
power  to  make  an  award,  and  had  himself  refused  to  pro- 
ceed with  the  reference.  By  attending  under  the  order  for 
the  examination  of  the  witness  Howard,  and  cross-examin- 
ing him  on  that  occasion — which  could  only  have  reference 
to  a  second  trial  of  the  cause — the  defendant  has  expressly 
recognised  the  propriety  of  its  being  sent  down  again  to 
trial.     But  in  the  next  place,  the  proper  course  has  been 
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EmH.  rf  PUat,  pursued  under  the  circumstancest     No  award  having  been 
^  '  V     made  within  the  time  limited,  the  plaintiff  had  a  right  to 
Hall         take   down   the   cause   again :  Harper   v.  Abrahams  {a), 
Rouse.        HoUy.  Phillips (6).     [Parke,  B. — Those  cases  were  before 
the  new  statute,  and  in  one  of  them  the  arbitrator  had 
died ;  but  now,  although  the  time  have  expired,  it  may  be 
enlarged   on  application  to  the  Court  under  the  8  &  4 
Will.  4,  c.  42,  8.  S9  ;  and  if  you  can  go  on  with  the  refer- 
ence, it  is  difficult  to  see  how  the  verdict  can  be  got  rid  of 
unless  by   the   plaintiffs*   consent,   or  by   some   waiver.] 
There  has  been  no  entry  of  the  verdict  on  the  postea;  the 
act  therefore  does  not  apply. 

Cresswell  and  J.  Henderson,  in  support  of  the  rule. — 
Evans  v.  Davies  (c)  is  a  distinct  authority,  that  where  a 
verdict  has  been  taken  subject  to  a  reference,  it  it  irregular 
to  take  the  cause  down  again  to  trial,  without  applying 
for  leave  to  do  so,  while  that  verdict  is  in  existence.  It 
makes  no  difference  that  (he  verdict  has  not  been  entered 
on  the  record,  which  could  not  be  done  until  the  award 
was  made.  [Alderson,  B.,  referred  to  Bacon  v.  Cress- 
well  (6),  as  an  authority  to  the  same  effect.]  Secondly, 
there  has  been  no  waiver  of  the  irregularity.  It  is  clear 
that  the  order  of  reference  has  not  become  a  nullity  by  the 
expiration  of  the  time,  inasmuch  as  either  party  might 
have  applied  to  the  Court  to  have  the  time  enlarged,  even 
after  it  had  expired :  Potter  v.  Newman  {e),  Burley  v. 
Stephens  (/).  The  order  of  reference  therefore  being 
still  in  existence,  the  attending  and  cross-examining  the 
witness  on  interrogatories  implied  no  consent  to  the  sub- 
sequent irregularity :  an  order  of  that  kind  is  made  pro- 
spectively, and  it  is  assumed  that  the  parly  obtaining  it 


(/I)  4  Moore,  3.  (d)  Hodges,  189. 

(h)  9  Bing.  89.  {e)  2  C  M.  &  R.  742. 

(c)  3  Dowl.  P.  C.  786.  {f)  1  M.  &  W.  156. 
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wiU  do  all  that  is  necessary  to  put  himself  in  a  position  to  'KmA.  rf  PUms» 
use  the  examination  regularly  at  a  subsequent  trial.     No  '  ^ 

doubt  the  examination  is  good,  and  the  evidence  taken         Hall 
under  it  will  be  receivable  on  a  new  trial.  Rousi. 

Parke,  B. — I  am  of  opinion  that  the  rule  ought  to  be 
absolute  to  set  aside  the  verdict,  and  for  a  new  trial.  I  was 
certainly  impressed  at  first  with  the  idea  tliat  there  had 
been  a  waiver  of  the  irregularity,  and  indeed  had  some 
doubt  whether  there  was  any  irregularity  at  all,  there 
being  no  entry  of  the  verdict  or  the  record  ;  I  think,  how- 
ever, that  makes  no  substantial  difference;  the  order  of 
reference  is  an  admission  that  there  has  been  a  verdict : 
then  the  case  of  Evans  v.  Davies  is  a  clear  authority  that 
that  verdict  must  be  got  rid  of  before  the  cause  can  be 
tried  again.  There  has  therefore  been  an  irregularity, 
unless  both  parties  have  agreed  to  waive  it.  The  plain- 
tiffs have  undoubtedly  shewn  every  disposition  to  do  so ; 
and  if  there  had  been  any  act  done  by  the  defendant 
shewing  his  assent — not  a  mere  non-feasance,  but  such  a 
one  as  necessarily  imported  that  a  second  trial  was  to  take 
place — 1  should  have  thought  he  had  waived  the  irregu- 
larity also,  and  that  the  verdict  ought  not  to  be  disturbed, 
or  at  all  events  only  on  payment  of  all  costs.  At  first  I 
was  struck  with  the  argcunent  that  the  cross-examination 
of  the  witness  under  the  order  was  such  an  act  done  by 
the  defendant;  but  that  argument  proceeds  on  the  as- 
sumption that  no  valid  order  could  be  made  for  such  exa- 
mination, while  the  former  verdict  remained.  But  on 
looking  at  the  statute,  it  seems  to  me  that  an  order  for 
the  examination  of  a  witness  on  interrogatories  would  not 
necessarily  be  invalidi  although  a  former  verdict  still  stood; 
—being  made  prospectively  with  reference  to  a  new  trial, 
in  case  the  verdict  should  be  set  aside.  If  it  were  other- 
wise, it  would  be  invalid  if  made  after  a  rule  nisi  for  a  new 
trial  was  granted,  and  while  it  was  pending.     The  act 
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Etteh.  rf  PUoi,  contains  no  words  of  restriction  whatsoever.     It  seems  to 
18i3d. 

me,  therefore,  that  there  was  no  waiver:  and  the  rule 

must  be  absolute  to  set  aside  the  verdicts,  and  for  a  new 
trial,  in  which  the  depositions  of  the  witness  Howard  are 
to  be  read  in  evidence,  and  his  examination  to  be  consi- 
dered as  taken  under  a  valid  order. 


BoLLAND,  B.,  concurred. 

Alderson,  B. — I  am  of  the  same  opinion.  The  pro- 
per and  regular  course,  as  appears  from  the  case  of  Bacon 
V.  Cresswellf  would  liave  been  to  apply  to  the  Court  for 
leave  to  retry  the  cause  at  the  next  assizes,  notwithstand- 
ing the  former  verdict.  But  that  regular  course  may  be 
waived  by  consent  of  the  parties.  In  this  case  I  do  not 
think  the  cross-examination  of  the  witness  by  the  defend- 
ant's attorney  was  any  waiver  of  the  irregularity  of  the  se- 
cond trial.  It  may  have  taken  place  on  the  tacit  condition 
that  the  plaintiffs  should  put  themselves  into  a  position  to 
try  the  cause  regularly  at  the  next  assizes ;  and  a  valid 
order  might  be  made  on  that  supposition,  although  the 
former  verdict  was  pending. 


GuRNEY,  B.,  concurred. 


Rule  absolute. 


Thomas  v»  Jones. 

X  HIS  was  an  action  of  debt  for  wages,  and  came  on  for 
trial  before  TVilliams,  J.,  at  the  last  Carnarvon  Assizes. 
After  a  full  jury  had  appeared,  the  defendant  challenged 
the  array,  on  the  ground  that  the  plaintiff's  attorney  was 
the   under-sheriff*,   and   had  summoned   the  jury.     The 


Before  the 
new  rule  of 
Hilary  Term, 
S  Will.  4, 1. 65, 
a  motioii  for 
arrest  of  Judg- 
ment, or  for  a 
▼enire  de  noTO, 
mutt,  in  this 
Court,  have 
been  made  within  the  four  first  days  of  the  term  next  after  the  trial. 

The  new  rule  applies  to  trials  out  of  term  as  well  as  in  term.  All  such  motions,  therefore,  in  any 
of  the  Coorti,  must  now  be  made  within  the  four  first  days  of  term  which  next  occur  after  the  trial. 
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plaintiff  denied  the  truth  of  the  challenge,  and  the  chaU  Exek.  <if  Pba$, 
lenge  and  answer  having  been  put  on  parchment,  and  an-  *  ^ 

nezed  to  the  record,  the  learned  Judge  was  applied  to  to       Thouai 
appoint  triers,  and  to  try  the  challenge,  which  he  declined        Jomii. 
to  do,  and  the  cause  proceeded.    The  defendant  gave  evi- 
dence of  a  set-off  as  a  defence  to  the  action,  but  the  plain** 
tiff  had  a  verdict  for  201* 

In  Easter  Term  (but  not  within  the  first  four  days  of 
the  term)  Webby  obtained  a  rule  nisi  to  arrest  the  judg- 
ment, citing  Rex  v.  Edmonds  (a). 

Jervis  (Meeson  with  him)  now  shewed  cause. — First, 
this  application  was  too  late,  not  having  been  made  within 
the  first  four  days  of  the  term.  That  was  the  practice  of 
this  Court,  which  followed  in  this  respect  the  practice 
of  the  Common  Pleas  and  not  of  the  King's  Bench,  even 
before  the  new  rules :  Lane  v.  Crockett  (6),  Weston  v. 
Foster  (e).  But  the  rule  of  H.  T.  2  Will.  4,  s.  65,  puts 
the  case  beyond  doubt:  it  directs  '^that  no  motion  in 
arrest  of  judgment,  or  for  judgment  non  obstante  vere* 
dicto,  shall  be  allowed  after  the  expiration  of  four  days 
from  the  time  of  trial,  if  there  are  so  many  days  in  term, 
provided  the  jury  process  be  returnable  in  the  same  term." 
It  will  be  said  that  this  rule  applies  only  to  trials  in  term ; 
but  it  was  made  in  order  to  assimilale  the  practice  of  all 
the  courts,  and  it  cannot  have  that  effect  unless  it  be  ap- 
plied to  all  cases. 

But  further,  this  application  ought  to  have  been  for  a 
venire  de  novo,  not  for  an  arrest  of  judgment:  Rex  y. 
Edmonds.  And  lastly,  the  defendant  having,  after  the 
istue  joined  on  the  challenge  of  array,  gone  on  with  his 
defence,  and  fought  out  the  case,  is  not  entitled  to  make 
any  application  to  the  Court.     If  he  intended  to  stand  on 

(a)  4  B.  &  Aid.  471.  (c)  2  Biug.  N.  C.  701 ;  3  Scott, 

W  7  Price,  666.  155,  164. 
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Em^  9f  PluOf  this   defence,  he   ought   to   have   withdrawn  when   the 

learned   Judge   declined   to   entertain  it.     BrunskiU  v. 
Giles  (o). 

Welsbyf  contra. — Under  the  old  practice,  this  motion 
might  have  been  made  at  any  time  before  judgment  was 
actually  signed.  In  Manning's  Exchequer  Practice,  353, 
that  is  laid  down  as  the  practice  of  this  Court,  and  Taylor 
y.  Whitehead  (b)  and  other  cases  are  cited  as  authorities 
for  it.  [Alderson,  B. — Those  are  all  cases  in  the  King's 
Bench,  and  several  of  them  criminal  cases  :  a  court  of  crimi- 
nal judicature  would  be  ready  to  interfere  at  any  time  before 
punishment,  and  its  practice  might  therefore  be  different 
from  that  of  the  other  courts  in  which  civil  suits  are  enter- 
tained.] It  is  quoted  by  the  learned  author  as  being  iden- 
tical with  the  practice  in  the  Exchequer.  Lane  v.  Crocketi 
can  hardly  be  considered  as  any  authority  the  other  way; 
the  matter  appears  to  have  been  very  abruptly  disposed 
of.  Then  if  such  was  the  old  practice,  the  new  rule  has 
not  altered  it.  It  appears  to  be  assumed  by  Coleridge,  J., 
in  Brook  v.  Finch  (e),  that  the  rule  applies  only  to  trials 
in  term :  and  Bosanguel,  J.,  in  Weston  v.  Foster,  also  ex- 
presses doubts  on  the  subject. 

But  it  is  said  the  application  should  be  for  a  venire  de 
novo.  That  may  be  granted  on  this  motion :  Leach  v. 
Thomas  {dy  And  there  is  no  authority  that  that  applica- 
tion, which  differs  essentially  from  a  motion  for  a  new  trial, 
need  be  made  within  the  first  four  days  of  term. 

Parke,  B. — We  are  of  opinion  that  this  objection  must 
prevail.  I  think  that  now  every  application  to  arrest  the 
judgment,  and  I  should  say  also  for  judgment  non  obstante 
veredicto,  must  be  made  within  the  first  four  days  of  term. 

(«)  2  Moo.  &  So.  41.  (c)  6  Dowl.  P.  C.  313. 

(6)  Dougl.  746.  (4)  2  M.  &  W.  427- 
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The  object  of  the  new  rule  was  to  assimilate  the  prac-  BmcH.  rf  PUtu^ 

1QQQ 

tice  of  all  the  Courts  where  it  had  previously  differed ; 
but  even  if  this  case  is  not  within  it,  it  appears  from  the 
case  of  Lane  v.  CrockeU,  that  the  old  practice  in  this 
Court,  which  followed  in  this  respect  the  practice  of  the 
Common  Pleas,  was  that  the  motion  must  be  made  within 
four  days  of  the  return  of  the  distringas  or  habeas  corpora: 
and  no  authority  has  been  cited  to  the  contrary,  except  a 
suggestion  in  Mr.  Manning's  Book  of  Practice,  for  which 
he  cites  only  cases  from  the  King's  Bench,  in  which  court, 
undoubtedly,  the  practice  was  that  the  motion  might  be 
made  at  any  time  before  judgment  signed.  I  think,  there- 
fore, that  in  the  first  place,  the  new  rule  applies  to  all 
cases,  and  means  that  the  motion  must  be  made  within 
the  four  days  of  term  which  next  occur  after  the  trial ;  but 
that  whether  this  be  so  or  not,  we  have  sufficient  authority 
for  saying  that  we  should  adopt  the  rule  in  the  Common 
Pleas,  and  not  in  the  King's  Bench.  And  it  is  not  an  un- 
wise rule,  because  the  defendant  may  still  have  his  remedy 
by  writ  of  error,  and  the  plaintiff  has  then  the  benefit  of 
bail  in  error.     The  rule  must  therefore  be  discharged. 

BoLLAND,  B.,  referred  to  Tidd's  New  Practice,  538. 

Alderson,  B. — In  Weston  v.  Foster^  Park,  J.,  throws 
some  doubt  on  the  authority  of  Taylor  v.  Whitehead,  and 
states  that  throughout  his  experience,  the  practice  in  the 
King's  Bench  had  been  to  reserve  leave  to  move  in  arrest 
of  judgment,  on  moving  for  a  new  trial.  If,  however,  this 
court  had  followed  the  practice  of  the  Court  of  King's 
Bench,  and  not  of  the  Court  of  Common  Pleas,  I  should 
have  thought  the  reasonable  construction  of  the  new  rule 
was,  that  such  an  application  should  not  be  allowed,  after 
the  party  has  had  four  days  of  term  after  the  trial  in  which 

to  move  it. 

Rule  discharged. 
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Exek.  of  PUmm, 
1838. 

^      y     ^  Jones  r.  Ryder. 

A  promissory  jLlEBT  in  15/.  for  interest,  and  in  20/.  on  an  account 

ttamped'f Unot  Stated.     Pleas,  nunquam  indebitatus,  and  the  statute  of 

m^w«dum'  limitations.    At  the  trial  before  Williams,  J.,  at  the  last 

touketheciM  Montgomeryshire  assizes,  the  only  witness  called  for  the 

tateofLimi-  plaintiff  was  his  sister,  who  stated  as  follows  : — "  On  the 

Ihfo  o^l!;'  •'^'l*  of  January,  1832,  the  defendant  came  to  the  plaintiff's 

c.  H,  a.  8.  house,  and  said  he  was  come  to  settle  with  him.     The 

That  section  ,  ,  , 

applies  only  defendant  asked  for  the  old  note.  An  old  account  for 
which  might  be  3^'«  ^&s  produced;  it  was  for  money  the  defendant  had 
stamped  with      jj^^j  ^p^^  ^g^ .  j|jg  defendant  put  it  into  the  fire.     There 

an  agreement  • 

tump.  was  12/.  from  the  old  account,  and  3/.  they  put  to  it ; 

sutementofan  they  reckoned  it  up  15/. :  then  tlie  defendant  made  a  new 

w"lb^t'rny'^^'  note."    The  note  so  made  was  then  put  in  and  proved 

new  contract  \yy  ({^q  witness  ;  it  was  as  follows : — 

or  Gonsideration,      '' 

ri*^*eart  iMffore  "  Upon  demand,  I  promise  to  pay  to  Jeremiah  Jones 
action  brought,  the  sum  of  15/.,  with  lawfuI  interest  for  the  same,  for 
titote  asuf-        valuc  received  this  5th  day  of  January,  1832. 

cient  cause  of  «i  t»    ¥>„,.„„  f> 

action  to  pre-  ^'  UYDER. 

Yent  the  opera.         "  The  mark  of 

tion  of  the 

Statute  of  Limi-  X 

Utiont.  -r*i*  T  »» 

Ehnor  Jones. 

•  « 

The  note,  however,  on  its  production,  appeared  to  be  on 
a  Is.  instead  of  a  Is.  6d.  stamp,  and  was  therefore  ob- 
jected to  as  inadmissible,  on  the  authority  of  Green  y. 
Davies  (a),  and  Jardine  \.  Payne  {b).  The  plaintiff's 
counsel  contended  that  it  was  admissible,  at  all  events^  ^ 
a  memorandum  in  writing  to  take  the  case  out  of  the 
Statute  of  Limitations,  under  the  8th  section  of  Lord 
Tenterden*s  Act,  9  Geo.  4,  c.  14 ;  and  cited  Morris  y. 
Dixon  (c) ;  and  further,  that  the  parol  statement  of  ac- 

(a)  4  B.  &  Cr.  235;  6  D.&  R.         (c)  4  Ad.  &  E.  845|  6  Kef.  le 
306.  M.  438. 

{h)  I  B.  &  Adol.  663. 
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eount  constituted  a  sufficient  cause  of  action  within  the  •B««*«  pf  ^^^ 

1838* 
nz  yean :    Snaih  v.  Forty  (a).    The  learned  Judge  al- 

bwed  the  note  to  be  read,  and  directed  a  verdict  for  the 

pkintiff  for  15/.  debt,  and  interest  4/.  \9,8.  6d.f  giving  the 

defendant  leave  to  move  to  enter  a  nonsuit,  or  to  reduce 

the  damages  by  the  amount  of  the  interest, 

Alexander  having  obtained  a  rule  accordingly — 

JervU  now  shewed  cause.— It  may  be  admitted  that, 
upon  the  authority  of  the  cases  cited  at  the  trial,  the  note, 
being  upon  a  wrong  stamp,  could  not  be  read  as  evidence 
of  the  account  stated.  But,  in  the  first  place,  the  plain- 
tiff was  entitled  to  recover  on  the  parol  statement  of  ac« 
count  proved  by  the  witness,  independently  of  the  note  : 
SwMk  V.  Forty.  It  appeared  that  there  had  been  an 
original  debt  of  321.  due  from  the  defendant,  and  then  an 
account  was  come  to  of  the  balance  remaining  due,  and 
the  old  account  being  asked  for  and  produced,  the  de- 
fendant destroyed  it.  What  passed  between  the  parties 
amounted  to  a  consideration  for  a  new  promise  to  pay  the 
15/.,  which  consisted  of  the  121.  remaining  due  of  the  old 
debt,  and  the  3L,  apparently  interest,  added  to  it.  {Parke^ 
B. — I  do  not  see  that  there  was  any  new  consideration. 
A  mere  parol  acknowledgment  within  the  six  years  of  an 
antecedent  debt  cannot  be  sufficient :  there  must  be  a 
new  contract.] 

Secondly,  the  note  was  admissible  as  an  acknowledg- 
ment, signed  by  the  party  charged,  to  take  the  case  out  of 
the  Statute  of  Limitations,  by  virtue  of  the  9  Geo.  4,  c.  14^ 
s.  8,  being  a  memorandum  made  necessary  by  that  act : 
Morris  v.  Dixon.  It  is  said  on  the  other  side  that  that 
provision  applies  only  to  such  instruments  as  are  in  their 
nature  agreements.    But  the  question  is  only  for  what 

(a)  4  Car.  &  P.  126.  i 

VOL.  IV*  D  M.  W. 
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purpose  the  instrament  is  used.  The  jadgment  of  CSdIs* 
ridge,  J.|  in  Morris  r.  Dixon,  is  applicable  to  the  present 
case : — '*  This  was  an  instrument  made  necessary  by  the 
9  Geo.  4ff  c.  I4y  for  barring  the  Statute  of  Limitations, 
and  it  was  used  for  no  other  purpose.  If  there  had  been  no 
other  evidence  of  the  original  debt,  I  should  have  thought 
it  was  used  to  prove  that."  IParie,  B. — The  distinction 
between  the  cases  is,  that  there  the  instrument  could  only 
be  stamped  with  an  agreement  stamp,  the  necessity  for 
which  was  done  away  with  by  the  act  of  Parliament ;  but 
here  the  only  stamp  that  could  be  imposed  was  a  promise 
sory  note  stamp.]  If  the  statute  is  to  be  so  much  limited  in 
construction,  its  operation  will  be  almost  entirely  defeated. 
The  inquiry  should  rather  be,  whether  the  instrument 
is  a  writing  made  necessary  by  the  act,  and  used  for  the 
purposes  of  the  act:  if  so,  it  is  exempted  from  stamp 
duty. 

Alexander  and  Welsby,  contra,  were  stopped  by  the 
Court 

Parke,  B. — I  am  reluctantly  compelled  to  come  to  the 
conclusion,  that  the  objection  to  the  admissibility  of  this 
document  must  prevail,  and  that  the  rule  must  be  made 
absolute  for  a  nonsuit.  Two  points  have  been  made  on  the 
part  of  the  plaintiff!  First,  it  is  said  there  was  evidence 
given  at  the  trial,  independently  of  the  promissory  note, 
to  shew  an  account  stated  between  the  parties,  on  which 
the  action  could  be  maintained.  It  was  proved  that  the 
parties  met  at  the  plaintiff"s  house,  when  the  defendant 
said  he  came  to  settle,  and  asked  for  the  old  note.  An  old 
account  for  32/.  was  then  produced,  which  the  defendant 
put  into  the  fire:  IS/. was  remaining  from  that,  which  was 
made  up  to  15/.,  and  then  the  defendant  gave  a  new  note* 
Now,  nothing  appears  from  this  statement  to  shew  that 
the  parties  intended  to  convert  the  interest  then  due  into 
principal :  if  it  hadj  perhaps  the  case  of  Smith  v.  Forty 
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migfat  apply.  In  that  case  it  was  agreed  that  interest  &^«  4  Pkoi^ 
dkoold  nm  from  the  date  of  the  account.  But  there  is  no  ^  _  ^  . 
instance  in  which  the  case  has  been  taken  out  of  the  sta-  Jones 
tatCf  on  the  ground  simply  that  there  has  been  a  parol  Rtdbk. 
statonent  between  the  parties  of  a  debt  before  ascertained. 
Secondlyt  il  is  contended  that  the  note  might  be  read  as 
in  admowledgment  under  Lord  Tenterden's  Act.  Now, 
the  general  principle  is,  that  every  instrument  ought  to  be 
stamped  according  to  its  legal  operation :  this  is  clearly  a 
promissory  note,  and  cannot  be  used  as  an  agreement^ 
ind  as  evidence  of  an  exuting  contract.  Then  the  effect 
of  the  eighth  section  of  Lord  Tenterden*s  Act  isi  that  if 
the  instrument  be  such  as  would  operate  as  an  agreement, 
ind  IB  made  necessary  by  the  act,  no  stamp  need  be  im- 
posed upon  it  But  upon  thb  paper  no  agreement  stamp 
eould  ever  have  been  imposed ;  and  the  case  appears  to 
me  distinguishable  upon  this  ground  from  that  of  Morris  r. 
Dixon f  where  the  instrument  could  operate  only  as  an  agree- 
ment. The  result  therefore  is,  that  when  parties  mean  to 
make  an  instrument  solely  to  prevent  the  operation  of  the 
Statute  of  Limitations,  they  must  take  care  not  to  import 
into  it  terms  which  will  make  it  liable  to  stamp  duty  as  a 
promissory  note.  Here  the  instrument  is  clearly  a  pro- 
missory note  on  the  face  of  it,  and  being  improperly 
stamped,  cannot  be  used  for  any  purpose. 

BoLLAND,  B.,  concurred. 

Aldersok,  B.— The  Stamp  Act,  31  Geo.  3,  c.  25,  s.  19, 
says,  that  ''  no  promissory  note  shall  be  pleaded  or  given 
in  evidence  in  any  Court,  or  admitted  in  any  Court  to  be 
good,  useful  or  available  in  law  or  equity,  unless  the  same 
be  duly  stamped.'*  This  is  clearly  a  promissory  note ;  it 
foUows  that  it  cannot  be  received  at  all :  and  if  so,  there 
is  nothing  to  take  the  case  out  of  the  statute. 

Rule  absolute  for  a  nonsuit. 

D  2 
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Kino  t?.  Bennett. 


AtefUtrizde*    JL  HE  followinfic  case  was  stated  by  consent  under  a 

risedUndf  °  . 

(after  the  death  Judge's  order  for  the  opinion  of  the  Court. 

SftJ'K  ^'  On  the  25th  of  May,  1 837,  the  plaintiff  put  up  for  sale 

MeeatdMon  of  [,«  public  auction  a  dwelling-house  and  premises  in  the 

At  the  time  of  county  of  Gloucester,  subject,  among  others,  to  the  fot- 

wiii,  J.  K.  had  lowing  Conditions  of  sale,  that  is  to  say,  that  the  purchaser 

but  twrofThem  ^^^^'^  immediately  pay  down  a  deposit,  in  proportion  of 

had  died  pre-  IQ/.  for  everv  100/.  of  his  purchase-money,  into  the  hands 

Tiotttly.   After*  .f  * 

wards,  and  in  of  the  Vendor's  agent,  and  sign  an  agreement  for  the  re- 
lifetime,  J.k'.  uiainder  on  or  before  the  11th  day  of  October  then  nezti 
r^h*^'***'  **  ^^'*  ^^  which  time  and  place  the  purchase  was  to  be 
her  lifetime),  Completed,  and  the  purchaser  was  to  have  possession  of 

and  another         ^,  n  .  i  •  ^     i. 

son,  John,  who  the  property ;  all  outgoings  up  to  that  time  were  to  be 
jSf«^^t*John  ^'®^^^^  "^y  ^^^  vendor : — that  the  vendor  should  at  his  own 
tooic  under  the    expense,  on  or  before  the  1st  day  of  July  then  next,  prepare 

and  have  ready  for  delivery  at  &c.  an  abstract  of  his  title 
to  the  property,  and  should  deduce  a  good  title  thereto : 
that  the  purchaser  should,  on  or  before  the  1st  day  of 
August  then  next,  deliver  a  statement  in  writing  of  his 
objections,  if  any,  to  the  title,  and  in  default  thereof 
should  be  considered  as  having  accepted  the  same,  and 
all  objections  not  then  made  should  be  considered  as 
waived ;  and  in  case  any  objection  should  be  taken  to  the 
title,  it  should  be  in  the  power  of  the  vendor  to  annul  the 
sale,  and  return  the  deposit  money  to  the  purchaser,  in 
full  satisfaction  of  all  damages,  costs,  and  charges  which 
such  purchaser  should  sustain :  that  upon  payment  of  the 
remainder  of  the  purchase-money  at  the  time  above  men- 
tioned, the  vendor  should  convey  the  property  to  the 
purchaser ;  the  purchaser  at  his  or  her  own  expense  to 
prepare  the  conveyance  to  him  or  her,  and  to  tender  or 
leave  the  same  on  or  before  the  1st  day  of  September  then 
next,  at  &c»,  for  execution  by  the  vendor.    And  there- 
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upon  the  defendant  became  and  was  the  highest  bidder  for  ^ch.  «/  PUas, 
the  said  premises^  at  and  for  the  sum  of  905/.,  and  was 
declared  so  to  be,  and  signed  an  agreement  to  complete 
his  purchase  according  to  the  said  conditions. 

Sarah  Hewitt,  being  seised  in  fee  of  certain  premisesi 
and,  among  others,  those  put  up  for  sale  as  aforesaid,  by 
her  will^  bearing  date  the  2Svd  day  of  December,  1811, 
and  duly  executed  to  pass  real  estates,  devised  the  said 
premisea  so  put  up  for  sale  as  follows : — I  give  and  devise 
my  messuage,  outhouses,  courts,  gardens,  orchards,  and 
three  closes  of  ground,  with  the  tithes  and  appurtenances 
thereof,  situate  at  Kilcott,  now  in  the  occupation  of  John 
Morris,  and  also  a  little  close  in  Kilcott  aforesaid,  called 
Giddy  Nap,  in  the  occupation  of  ■  Hiscox,  unto  John 
Morris  and  Ann  his  wife,  and  the  survivor  of  them,  for 
and  during  their  lives,  and  the  life  of  such  survivor :  and 
from  and  after  the  death  of  such  survivor,  I  give  and  de« 
vise  the  last  mentioned  messuage,  &c.  and  premises,  unto 
Sarah,  the  wife  of  John  King,  Esq.,  and  one  of  the 
daughters  of  William  Holborow  the  elder,  for  and  during 
her  life ;  and  after  her  decease,  unto  the  said  John  King, 
if  he  survives  her,  for  and  during  his  life ;  and  from  and 
after  the  decease  of  the  survivor  of  them  the  said  John 
King  and  Sarah  King  his  wife,  I  give  and  devise  the  same 
last  mentioned  messuage,  &c.,  and  premises,  unto  the 
second  son  of  them  the  said  John  and  Sarah  King,  and 
the  heirs  and  assigns  of  such  second  son  for  ever. 

At  the  time  of  making  this  will,  the  said  John  and  Sarah 
King,  in  the  will  named,  had  had  three  sons,  Elisha,  John, 
aad  William  George ;  but  William  George  was  the  only 
one  then  living,  Elisha  having  died  in  the  month  of 
August,  1809,  and  John  in  the  month  of  May,  1811  (a). 
The  testatrix  died  in  the  year  18^1.    In  the  month  of 


f«)  It  was  agreed  that  it  should      that  the  tcstutrix  knew  the  circum- 
ba  taken  as  a  fact  in  this  casei      stances  of  the  family. 
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jBatA.  9f  Pitait  May,  1813^  the  said  John  and  Sarah  King  had  a  fourth 

son,  Henry  King,  who  died  in  the  month  of  April,  1814; 
and  in  the  year  1815  they  had  a  fifth  son,  John  Henry 
King,  the  present  plaintiff.  William  George  King  is 
now  alive :  John  Morris  and  Ann  bis  wife,  and  John  and 
Sarah  King,  who  are  respectively  named  in  the  will,  were 
all  dead  some  time  before  the  said  sale.  The  plaintiff, 
within  the  time  mentioned  in  the  conditions,  prepared  and 
delivered  an  abstract  of  title  to  the  premises,  wherein  he 
assumed  himself  to  be  entitled  thereto  in  fee,  as  the  second 
son  of  John  and  Sarah  King,  by  virtue  of  the  will  of  Sarah 
Hewitt :  and  the  defendant,  within  the  time  mentioned  fai 
the  conditions,  objected  to  the  title  so  produced,  on  the 
ground  that  the  plaintiff  was  not  the  second  son  of  John 
and  Sarah  King,  according  to  the  true  eonstructioii  of 
the  will  of  Sarah  Hewitt. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  plaintiff  has  a  good  title  in  fee  simple  to  the  premises 
so  put  up  to  sale.  If  he  has,  a  judgment  is  to  be  entered 
for  the  plaintiff  by  confession,  for  814/.  lOs.  If  the  Court 
should  be  of  opinion  that  he  has  not,  judgment  of  nolle 
prosequi  is  to  be  entered  for  the  defendant. 

JR.  V.  Richards,  for  the  plaintiff,  relied  on  Lomax  v. 
Holmden  (a),  and  Driver  v.  Frank  (b). 

Stephen,  Serjt,  for  the  defendant. — Supposing  the  tes- 
tatrix to  have  known  that  the  two  first  sons  were  dead,  the 
question  is,  whom  she  intended  by  the  description  of  '^  the 
second  son"  of  John  and  Sarah  King.  The  defendant 
contends  that  it  must  be  construed  to  mean  Henry,  who 
was  the  second  son  born  after  the  making  of  the  will.  It 
can  make  no  difference  that  he  afterwards  died  in  the  life- 

(a)  1  Yes.  sen.  294. 
{h)  3  M.  &  SeL  29 1  S.  C.  on  error,  8  Taunt.  468  %  6  Price,  41. 
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.time  of  the  testatrix :  that  would  only  make  it  a  lapsed  £*cK  of  PUm, 
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derae }  but  it  is  a  principle  well  established  that  no  tes- 
tator is  supposed  to  contemplate  a  case  of  lapse :  Ulricb 
?•  Lichfield  (a)«  It  is  clear  the  testatrix  could  not  meau 
the  second  son  in  the  actual  order  of  their  birth :  and  the 
post  reasonable  interpretation  therefore  is,  that  she  meant 
the  son  who  should  be  second  in  order  of  birth  after  the 
date  of  ber  will.  [Aldersqu,  B. — Suppose  William  George 
had  died  instead  of  Henry^  what  then  ?]  Henry  would 
ttili  bare  taken,  although  he  became  the  eldest.  Trafford 
T.  Ashion  (6),  and  West  v.  Lord  Primate  of  Ireland  (c)^ 
are  authorities  in  favour  of  the  defendant.  In  the  latter 
case,  the  testator,  by  his  will,  had  desired  that  his  executor 
diould,  at  his  (the  executor's)  decease,  bequeath  1000 
guineaa  to  Lord  Cantalupe,  for  the  use  of  his  seventh,  or 
youngest  child  in  case  he  should  not  leave  a  seventh  child 
living.  At  the  death  of  the  testator,  Lord  C.  had  six 
children  only  living,  a  seventh  having  been  born  and  died. 
Several  children  were  born  afterwards,  of  whom  the  plain- 
tiff was  the  first,  and  he  claimed  the  legacy  as  being  the 
Mventb  s  but  it  was  held  that  as  he  was  in  fact  the  eighth 
in  order  of  birth,  he  could  not  take,  and  the  Court  decreed 
in  favour  of  the  youngest  child.  Here  the  testatrix  meant 
ihat  a  son  born  after  the  date  of  the  will  should  take,  with- 
out reference  to  his  dying  in  her  lifetime,  which  she  cannot 
be  taken  to  have  contemplated.  Suppose  Henry  had  left 
iisue — would  they  be  excluded  ?  That  would  be  a  pal- 
pable violation  of  the  testatrix's  intentions ;  yet  if  it  is  to 
be  assumed  that  the  will  has  reference  to  the  period  of  her 
death, 'that  will  follow:  but  if  she  contemplated  his  dying 
in  her  lifetime,  she  must  also  have  contemplated  the  pos- 
libility  of  his  leaving  issue.  It  was  a  well  understood 
rule,  before  the  recent  statute,  that  as  to  personalty  a  will 

(fl)  2  Atk,  376.  (c)  3  Bro.  Ch.  C.  448  j  2  Cox, 

(b)  2  Venu  60 1  Eq.  Ga.  Abr.     258. 
21a. 
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'n^'^Mtt^  spoke  from  the  death,  but  as  to. realty  from  its  datA 

Second  is  a  relative  term,  and  always  respects  tbeqaatiaii 


whom  the  testator  means  as  the^rst.  Did  not  this 
trix  refer  to  the  first  son  then  living  ?  If  so^  she  most 
have  meant  the  second  relatively  to  him— ^hat  is,  Henry, 
who  was  the  next  bom.  In  Driver  v.  Frank,  no  doobt 
the  party  who  was  held  entitled  was  the  aeoond  ton  «t 
the  death  ;  but  the  question  was  not  between  him  andt 
son  bom  after  the  date  of  the  wilL  Lomax  v.  Hohmdem 
is  certainly  irreconcileable  with  the  defendant's  args* 
ment. 

Richards,  in  reply. — ^As  to  the  argument,  what  would 
have  been  the  effect  if  Henry  had  left  issue,  supposing  the 
legacy  to  lapse,  as  the  defendant  contends,  they  would 
equally  lose  it.  In  Tr afford  v.  Ashion,  the  son  who*  look 
was  a  son  born  after  the  death  of  the  testator;  the  bw 
then  looks  to  the  state  of  the  family  at  that  tiane^  wok 
they  take  as  they  afterwards  come  in  esse.  Weet  r^Lard 
Primate  of  Ireland  turned  on  the  particular  words -of 
the  devise.  But  Lomax  v.  Holmden  is  decisive  for  the 
plaintiff. 


Lord  Abinger,  C«  B. — ^It  appears  to  me  that  this  case 
is  governed  by  Lomax  v.  Holmden.  All  the  argument  Ifi 
favour  of  the  defendant  is  put  to  flight  as  soon  as  you  get 
out  of  the  difficulty  of  taking  the  second  son  in  the  order 
of  birth.  The  testatrix  could  not  mean  that  second  son^ 
because  at  the  date  of  her  will  only  one  was  living.  Then 
whom  did  she  mean  ?  The  defendant  says,  the  second 
with  reference  to  the  first  then  living :  but  I  do  not  agree 
in  that  construction.  Suppose  the  elder  had  dled-^hen 
the  second  would  be  the  eldest.  It  is  said,  sappOse  He 
had  left  issue,  what  would  be  the  result  ?  The  same  diffi- 
culty would  have  occurred,  but  with  more  force.  W^ 
cmmot  construe  (he  will  except  with  reference  to  its  dat»t 
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airi6  the  tettatrix's  death :  and  if  from  the  circumstancei  MMk  rf  mm^ 

1838. 
k'OUHMit  be  eomtraed  with  reference  to  ita  date,  because 

dnre  was  then  do  second  son  living,  it  must  be  read  with 

lefineDoa  tir  the  death :  and  must  mean  such  son  as  shall 

be  thb^  seoond  son— i  e«  the  next  to  the  eldest  son — at  the 

iSmtot  the  testfllzix's  deaA.    If  the  testatrix  had  meant 

iriial'tbe  defisndont  contends  for,  she  would  have  altered 

iMTwitt  according  to  the  change  of  circumstances.     I  am 

•f  9ifkAm^  therefore^  that  this  case  is  governed  by  the 

SQlhority  of  Lomax  v«  Hchndeih  and  that  the  plaintiff  is 

entitled  to  judgment. 

BoLLAMD,  B. — ^I  am  of  the  same  opinion.  It  could  not 
b^  said  that  William  George  could  in  any  view  be  consi* 
dersd  aa  the  second  son.  That  being  so,  to  what  are  we 
ia look  in  order  to  satbfy  the  will?  It  seems  to  me,  to  the 
itite  <tf  drcomatances  at  the  time  of  the  testatrix's  death* 
itauglit  be  that  knowing  the  eldest  son  would  be  otherwise 
fmiided  for,  she  did  not  mean  in  any  case  to  make  him 
the  ol^ect  ci  her  bounty. 

Alderson,  B. — ^I  am  of  the  same  opinion.  If  you  take 
the  period  of  making  the  will,  the  testatrix  could  not  con- 
lesBplate  a  gift  but  to  a  party  thereafter  to  be  born :  for 
William  George  could  not  fulfil  her  intention,  either  in 
the  iM'der  of  birth  or  with  reference  to  present  circum- 
ttanees:  he  had  been  the  third  son,  and  was  then  the 
ficst  Then  the  rule  laid  down  by  Lord  Hardwicke  is, 
ihaCiif  the  will  cannot  apply  to  any  person  in  existence 
iriien  the  will  was  made,  we  must  look  to  the  time  of  the 
lestatGor's  death.  If  so,  John  was  clearly  the  second  son 
it  that  time,  and  fulfilled  the  terms  of  the  will  It  is  said 
that  Henry,  who  was  afterwards  born,  was  contemplated. 
Tbst  ia  directly  in  ccmflict  with  the  principle  laid  down  by 
Lord  Hmrdwicie,  that  the  will  shall  not  speak  from  those 
iatesaediflte  periods.    My  Brother  Stephen  puts  the  case 


tf 
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jEmI.  rf  Pkat,  of  bis  having  left  issue— then  they  would  have  lost  the 

property,  even  on  his  own  argument,  it  being  a  case  of 
lapse.  West  v.  Lord  Piimaie  of  Ireland  is  distinguish- 
able ;  the  Court  there  looked  at  the  death  of  the  exe* 
cutor  of  the  testator,  as  the  period  of  time  to  which  the 
will  was  to  apply.  At  the  time  of  the  testator's  death, 
no  seventh  child  of  Lord  Cantalupe  was  living ;  but 
at  the  death  of  the  executor.  Lady  Matilda  West  was 
the  youngest,  and  therefore  the  only  person  who  could 
take. 

Judgment  for  the  plaintiff. 


It  is  no  answer 
to  a  plea  of  the 
Statute  of  Limi- 
tations, that, 
after  the  cause 
of  action  ac« 
crued,  and  after 
the  sUtute  had 
begun  to  run, 
the  debtor, 
withhi  the  six 
years,  died,  and 
that  (by  reason 
of  litigation  as 
to  the  right  to 
probate)  an 
executor  of  his 
will  was  not 
appointed  until 
after  the  ex- 
piration of  the 
six  years,  and 
that  the  plain- 
tiff sued  such 
executor  within 
a  reasonable 
time  after  pro- 
bate granted. 


Rhodes  v.  Smethurst,  Administratrix  of  Hobson, 

Deceased. 

Assumpsit  on  a  promissory  note  for  2500iL,  dated  the 
13th  May,  1818,  made  by  the  intestate  James  Hobson  in 
his  lifetime,  payable  to  the  plaintiff  or  order  on  demand* 
There  were  also  counts  for  money  lent,  money  had  and  re- 
ceived, interest,  and  on  an  account  stated.  Third  plea, 
actio  non  accruit  infra  sex  annos.  Replication  thereto,  so 
far  as  the  same  related  to  the  first  count  of  the  declaration, 
that  the  cause  of  actictn  in  that  count  mentioned  accrued 
to  the  plaintiff  within  six  years  next  before  the  time  of  the 
death  of  the  said  James  Hobson,  to  wit,  on  the  1st  of 
May,  18^;  and  that  afterwards,  to  wit,  on  the  ISth  day 
of  May,  1830,  the  said  James  Hobson  died,  having  there- 
tofore, on  the  8th  day  of  February,  1817,  signed  a  certain 
testamentary  paper  purporting  to  be  his  last  will  and  testa- 
ment, and  thereby  then  named  and  appointed  the  plaintiff 
and  one  Betty  Hobson,  (which  said  Betty  Hobson  died  in 
the  lifetime  of  the  said  James  Hobson,)  executor  and  exe- 
cutrix thereof,  and  having  afterwards  in  his  lifetime,  to 
wit,  on  the  Uth  day  of  December,  1829,  signed  a  car- 
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Am*,  ff  Fhu,  mentioned^  as  the  last  will  and  testament  of  the  said  James 

Hobson,  deceased,  should  be  granted  to  the  plaintiff; 
whereupon  the  defendant  then  appealed  against  the  said 
decree  to  the  Chancery  Court  of  York,  and  such  proceed- 
ings  were  thereupon  had,  that  afterwards,  to  wit,  on  the 
5i6th  day  of  July,  1833,  the  said  decree  of  the  said  Con- 
sistory Court  of  Chester  was,  by  the  Right  Worshipful 
Granville  Harcourt  Vernon,  Master  of  Arts,  Official  Prin* 
cipal  of  the  said  Chancery  Court  of  York,  reversed,  an- 
nulled, and  rescinded,  and  the  defendant  was  then,  by  the 
said  Granville  Harcourt  Vernon,  as  such  official  principal 
of  the  said  last-mentioned  Court,  declared  to  be  entitled, 
as  the  next  of  kin  of  the  said  James  Hobson,  deceased, 
to  the  administration  of  all  and  singular  the  goods  and 
chattels,  rights  and  credits  of  the  said  James  Hobson, 
deceased,  at  the  time  of  his  death,  with  the  said  testa- 
mentary paper  hereinbefore  secondly  mentioned,  as  the 
last  will  and  testament  of  the  said  James  Hobson,  deceased, 
annexed ;  whereupon  the  plaintiff  then,  to  wit,  on  the  day 
and  year  last  aforesaid,  appealed  against  the  said  laat- 
nentioned  decree  to  the  most  Noble  and  Right  Honour- 
able the  Judicial  Committee  of  the  Privy  Council  of  his 
late  Majesty  King  William  the  Fourth ;  and  such  proceed- 
ings were  thereupon  had,  that  afterwards,  to  wit,  on  the 
2nd  day  of  February,  1835,  by  a  certain  report  then  made 
to  his  said  late  Majesty  in  Council  by  the  said  Judicial 
Committee,  it  was  then  reported  and  recommended  that 
the  said   decree  of  the  said  Chancery  Court  of  York 
should  be  affirmed,  and  that  administration  of  all  and 
singular  the  goods  and  chattels,  rights  and  credits,  wbich 
were  of  the  said  James  Hobson,  deceased,  at  the  time  of 
his  death,  with  the  said  testamentary  paper  hereinbefore 
secondly  mentioned  as  the  last  will  and  testament  of  the 
said  James  Hobson,  annexed,  should  be  granted  to  the 
said  defendant ;  which  said  report  was  afterwards,  on  the 
18th  day  of  the  said  month  of  February,  by  his  said  late 
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Migefety  in  Council  duly  aflSnned :  in  pursaance  whereof,^  JMu  y  pum^ 
ifUtrvards^  and  not  at  any  earlier  period »  to  wit  on  the 
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18th  day  of  Juncj  1835,  administration  of  all  and  singular 

the  goods  and  chattels,  rights  and  creditSj  which  were  of    SMimssfi 

die  said  James  HobsoUi  deceased,  at  the  time  of  his  deathf 

with  the  said  last  will  and  testament  of  the  said  James 

Hobson  annexed,  was  duly  granted  to  the  defendant ;  and 

the  plaintiff  in  fact  further  saith,  that  until  the  said  grant 

of  administration  so  made  to  the  defendant  as  aforesaid, 

there  was  not  at  any  time  from  the  time  of  the  death  of 

the  said  James  Hobson,  any  legal  personal  representative 

of  the  said  James  Hobson,  deceased,  or  any  other  person 

whatsoever  liable  to  the  plaintiff,  and  against  whom  the 

plaintiff  could  commence  any  action  or  suit  in  respect  of 

tke  said  causes  of  action  in  the  said  first  count  mentioned ; 

and  that  within  a  reasonable  time,  that  is  to  say,  within 

die  space  of  three  months  after  the  said  grant  of  adminis- 

trafiim  to  the  said  defendant  as  aforesaid,  to  wit,  on  the 

ISth  dby  of  September,  18S5,  the  plaintiff  issued  his  writ 

of  aumiBons  out  of  the  said  Court  here,  and  thereby  con»> 

nlenoed  his  said  action  against  the  defendant,  as  such  ad* 

irinistratrix  as  aforesaid,  in  respect  of  the  said  sums  of 

money  and  causes  of  action  in  the  said  first  count  of  the 

sttd  declaration  mentioned;  and  the  plaintiff  in  fact  says, 

that  the  said  periods  which  respectively  elapsed  between 

the  accruing  of  the  said  causes  of  action  in  the  said  first 

count  mentioned,  and  the  time  of  the  death  of  the  said 

James  Hobson,  and  between  the  said  grant  of  administra« 

tion  to  the  defendant  as  aforesaid,  and  the  time  of  the 

eomttiencement  of  this  suit,  do  not  together  amount  to 

the  period  of  six  years,  but  only  to  a  much  less  time,  to 

wit,  to  the  period  of  one  year  and  four  months. — Verifi^ 

csition. 

Rejoinder,  that  the  causes  of  action  in  the  first  count 
mentioned  did  not  accrue  to  the  plaintiff  within  six  years 
next  before  the  death  of  the  said  James  HobsoDf  in  man** 
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BiMk^^^Pktut  ner  and  form  as  in  the  replication  alleged ;  on  whieh iaiiie 

was  joined. 

The  cause  was  tried  before  Park,  J.,  at  the  last  War* 
wick  assises,  and  a  verdict  found  for  the  plaintiff.  A  rule 
having  been  subsequently  obtained  to  enter  a  yerdicl  for 
the  defendant,  or  to  arrest  the  judgment  on  the  first 
count,  on  the  ground  that  the  replication  was  no  answer 
to  the  plea,  the  case,  at  the  suggestion  of  the  Court,  and 
with  the  consent  of  the  parties,  was  set  down  in  the  spe- 
oial  paper  for  argument,  and  was  now  argued  by 

Sir  W.  FoUeii  for  the  plaintiff.--The  uniform  result  of 
the  cases  decided  on  the  Statute  of  Limitations  is,  that  it 
shall  not  deprive  the  plaintiff  of  his  remedy  against  his 
debtor,  unless  he  have  been  guilty  of  the  laches  or  i/rfanJU 
contemplated  in  the  statute.  The  statute  21  Jac.  l,c.  16, 
contains,  in  s.  7,  express  exceptions  of  certain  cases  where 
actions  m^kt  be  commenced,  viz.  the  cases  of  plaintiffs 
who  are  infants,  femes  covert,  non  compotes,  &c.,  at  the 
time  of  the  accruing  of  the  cause  of  action.  But  here 
the  plaintiff  could  not  sue  any  person  until  after  probate 
was  taken  out  to  the  debtor's  estate.  There  is  no  pro- 
vision in  the  act  giving  executors  plaintiffs  any  extension 
of  the  time,  yet  the  courts  have  extended  the  words  of  the 
act,  by  an  equitable  construction,  in  their  favour,  giving 
them  a  reasonable  period  after  probate  in  which  to  pro- 
ceed with  an  action.  In  Cary  v.  Stephenson  (a),  where 
C  was  indebted  to  A.,  who  died,  and  B.  received  the 
money,  and  afterwards  the  plaintiff's  wife  took  out  ad* 
ministration  to  A.,  and  within  six  years  after  the  grant  of 
administration,  but  not  within  six  years  after  the  receipt 
of  the  money,  the  plaintiff  sued  B.  for  money  had  and  re* 
ceived  ;  it  was  held  that  the  Statute  of  Limitations  could 
be  no  bar  to  the  action,  because  the  plaintiff's  title  com- 

(a)  3SftUu421;  &C.Csrth. 3d5|  Skin. 665;  4 Mod. 372. 
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aeneed  by  taking  out  the  leiten  of  adminbtration.   That  MMk.  pf  Pim^ 
caie  18  not,  indeed,  directly  in  point,  because  the  money     ^  - 

was  not  received  bj  the  defendant  till  after  the  death  of  Ehoms 
te  intestate ;  but  the  Court  says  the  statute  does  not  smf BUKsvb 
^PPlyt  proceeding  on  the  ground  that  there  was  no  laches 
on  die  part  of  the  plaintiff.  [Alderson,  B.'^— There  was 
ihere  no  cause  of  action  until  an  administrator  was  ap* 
pointed,  when  the  money  became  money  received  to  his 
use.]  In  Wileoeis  ▼•  H^gins  (a)»  which  was  an  action 
on  a  promissory  note  dated  July,  i719|  by  the  executor 
of  the  executrix  of  G.  W.,  the  defendant  pleaded  that  the 
action  did  not  accrue  within  six  years ;  the  plaintiff  re- 
plied, that  the  first  executrix,  in  Trin.  11  Geo.  1  (1725), 
sued  out  a  bill  of  Middlesex  against  the  defendant,  re* 
tamable  in  the  following  Michaelmas  Term,  on  which 
there  was  a  continuance  by  non  misit  brcTe,  and  an  alias 
taken  out,  returnable  in  Hilary  Term  following,  before 
which  the  executrix  died,  and  made  the  plaintiff  her  exe« 
cator,  who,  in  Michaelmas  Termi  3  Geo.  2,  sued  out  a 
latitat  against  the  defendant,  on  which  he  declared;  con* 
dnding  with  an  averment  that  the  cause  of  action  accrued 
within  six  years  before  suing  out  the  first  bill  of  Middle-* 
sex.  There  no  reason  whatever  was  shewn  for  the  delay 
of  the  four  years  between  the  first  and  the  last  writ :  and 
therefore  the  Court  held  the  replication  bad  by  reason  of 
that  unnecessary  delay,  saying  ''  that  the  most  that  had 
ever  been  allowed  was  a  year,  and  that  within  the  equity 
of  the  proviso  in  the  statute,  which  gives  the  plaintiff  a 
year  to  commence  a  new  action,  where  the  judgment  is 
arrested  or  reversed ;  but  they  would  not  go  a  moment 
further,  for  it  would  let  in  all  the  inconveniences  which 
the  statute  was  made  to  avoid."  And  they  added — ''  If, 
indeed,  the  second  executor  had  been,  retarded  by  suits 
about  the  will  or  administration,  and  he  had  shewn  that 

(a)  8  Stra.  907 ;  Rtsg.  170|  289. 
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jUdL  ^  JPiMf»  in  pleadings  it  woald  have  been  otherwisei  beeaote  then 
-»    the  neglect  would  have  been  accounted  for.**    If)  there* 
Rvo»M       fore,  it  be  shewn  in  pleading  that  there  has  been  no  de* 
SMETHuaaT.    fiiult  or  laches,  the  statute  does  not  apply.    It  was,  how- 
ever, erroneously  stated  in  that  ease  that  the  longest  time 
that  had  ever  been  allowed  to  an  executor  was  a  year :  in 
Leihbridge  v.  Chapman  (a),  there  was  an  interval  of  fonr* 
teen  months,  yet  the  action  was  held  in  time.    Other  cases 
of  the  same  class  are  collected  in  Comyns'  Digest,  Temps, 
G.17. 

There  are,  however,  other  authorities  bearing  more 
directly  upon  the  point  which  arises  in  the  present  case— • 
the  application  Gf  the  statute  where  there  is,  for  a  part  of 
the  six  years,  a  want  of  any  party  to  be  sued.  In  Hall  v. 
Wyboum  (jb\  to  assumpsit  for  goods  sold,  the  defendant 
pleaded  non  assumpsit  infra  sex  annos.  The  plaintiflr 
replied,  that  the  defendant,  at  the  time  of  the  promise  in 
the  declaration  mentioned,  was  resident  in  parts  beyond 
the  seas,  and  out  of  the  allegiance  of  the  king  and  queen, 
and  there  continued  until  &c.,  on  which  day,  and  not 
before,  he  voluntarily  returned  into  this  realm ;  and  that 
the  plaintiff's  bill  was  exhibited  against  him  within  a  year 
after  his  return.  It  was  held,  on  demurrer,  that  the  re- 
plication  wtfs  ill,  on  the  ground  that  the  plaintiff  bad  neg- 
lected his  proper  remedy,  by  not  filing  an  original  and 
prosecuting  the  defendant  to  outlawry,  which,  though  it 
should  be  reversed  on  his  return,  yet  the  plaintiff  m^ht 
then  have  brought  another  original  by  journeys'  accoonts, 
and  thereby  taken  advantage  of  his  first  writ.  The  Court 
thereal  so,  therefore,  decided  against  the  plaintiff  solely 
on  the  ground  that  he  had  been  guilty  of  laches,  becanse 
he  might  have  commenced  his  action  sooner.  Here  the 
plaintiff  had  no  mode  of  doing  so.    Suppose  a  promissory 


(a)  Cited,  Fitz^.  171,  289. 
{h)  Carth.  Id6|  S.  C.  3  Mod,  311 1  2  Sstk,  420;  1  Show.  9B. 
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<«dke  wtve-ghen,  payable  6n  die  5th  of  November^  and  the  ^^*^'  ^  Pleas, 

aialB6T  died  on  the  6th,  aocording  to  the  case  on  the  other  ' 

mJe,  if  the- party  entitled  to  administration  neglected  to       Rhodes 

ldL6  it  out  for  six  years,  the  plaintiff  would  be  barred  of    smbtbvbit. 

his  reDKfdy.    ddiffe  ▼•  PiU  (a)  is  an  authority  strongly  in 

fsnmr  of  the  ▼iew  now  contended  for.    There  the  plaintiff 

had  lent  W.  »eani  of  money  on  a  note  dated  in  August, 

1689,  with  interest  at  1/.  per  cent  per  month.    W.|  then 

restdiftg  beyoild  aeasi  paid  two  years'  interest,  but  thea 

(ailed,  and  went  to  the  East  Indies^  where  he  died  in 

February,.  1706,  having  in  the  interval  acquired  consider- 

aUe  properly,  and  made  a  will  appointing  the  defendant 

iFittibUeKectttor^    In  April  1702|  the  plaintiff  sued  out 

a  latitat  against  W.^  which  was  continued  on  the  roll  till 

j|706^,»  In  October  1710,  the  defendant  Pitt  came  over 

1^.S9^land|  and  proved  the  wilL     In  May  1714,  the 

jjaintjff  filed  his  bill  against  him  and  other  creditors  of 

W^  for  whom  it  was  insisted  that  the  plaintiff  was  barred 

.bjF.  tb«  Stotttte  of  Limitations.    It  is  said  to  have  been 

•ipreedrthat  the  plaintiff  being  abroad  till  1702^  and  then 

fjGumg^.Qut  his  writ,  with  continuances  until  the  debtor^s 

death,  all  that  time  was  well  excused ;  and  also  until  his 

will  was  proved  and  there  was  an  executori  since  laches 

could  nqt.be  attributed  to  the  plaintiff  for  not  suing,  while 

(here  was  xui  executor  against  whom  he  could  bring  his 

vt|Gfn;  the  only  objection  made  on  the  defendant's  part 

lieing,  that  the  plaintiff  ought  to  have  revived  the  former 

action  at  law,  and  not  have  filed  a  bill  in  equity.  The  Lord 

QianceUor  Cowper  held  that  the  statute  did  not  apply, 

ttd  decided  in  favour  of  the  plaintiff.     The  cases  in 

ifhjcb.it  has  been  decided  that  when  the  statute  has  once 

beigun.  to  run,  it  goes  on  running,  will  be  found  all  to  have 

\»e<n  cases  in  which  the  plaintiff  could  have  proceeded 

with  the  action.     {^Alderson,  B. — There  are  cases  in  which 

(a)  2  Vem.  694. 
VOL.  lY.  E  M.  W. 
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-^^^  V^^^s^»  the  plaintiff  could  not  h«v€  ey^n  known  that  the  r^ht  of 

action  had  accrued — ^as  of  trespass  under  ground — ^yet 
the  statute  has  been  held  to  run  against  biia.  So  where 
the  breach  of  a  contract  has  occurred  more  than  six 
years  before*  although  the  special  damage  accrued  within 
the  six  years,  the  statute  has  been  held  to  be  a  bar; 
Batiley  v.  Falconer  (a).  There  are  some  instances  of 
peculiar  hardship  of  that  class.  So  in  the  case  of  negH- 
gence  or  misfeasance  by  an  attorney,  where  it  is  not  dis- 
ooTered  within  the  six  years  (£)•]  Those  are  cases  where 
there  is  only  the  want  of  knowledge  of  some  faet^  not 
where  the  party  is  precluded  from  suing  by  law:  Here 
the  plaintiff  knows  the  facts,  and  is  desirous  to  proceed 
with  his  action,  but  the  law  prevents  him.  How,  then,  can 
he  be  said  to  have  been  guilty  of  laches — ^which  is  the  test 
applied,  in  Joliffe  v.  PiUf  to  the  construction  of  the  sta- 
tute ?  [Alderson,  B. — Is  there  not  laches  for  one  year, 
between  the  time  when  the  action  first  accruedy  and  the 
death  of  the  testator  ?]  No ;  the  legislature  gives  the 
creditor  six  years  in  which  to  sue,  and  he  cannot  be  guilty 
of  any  laches  during  the  progress  of  that  time.  In  ffU" 
cocks  V.  Huggins,  the  original  testator  died  without  having 
commenced  any  action,  and  the  six  years  had  all  but  ex- 
pired when  the  executrix  sued  out  the  first  writ.  In 
Murray  v.  East  India  Company  (c),  where  it  was  held  that, 
in  an  action  by  an  administrator  on  a  bill  of  exchange 
payable  to  die  intestate,  but  accepted  after  his  death,  the 
statute  did  not  begin  to  run  until  administration  granted, 
Abboiif  C.  J.,  says : — ''  It  cannot  be  said  that  a  cause  of 
action  exists,  unless  there  be  also  a  person  in  existence 
capable  of  suing."  That  cannot  mean  a  person  who  is 
capable  of  suing  for  a  single  day,  but  a  person  who  is 

(a)  3  B.  &  Aid.  288.  626;   HotceU  ▼.  Young,  8  D.  & 

(6)  See  Granger  y.  George^  5  R.  14,  5  B.  &  Or.  259. 

B.  Sc  Cr.  149«  7  D.  &  R.  729;         (c)  5  B.  &  Aid.  204. 

Short  T.  McCarthy,  3  B.  &  Aid. 
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€a{iable  of  «uiag  during  the  period  of  limitation*   In  Sirf^  MttOL  rf  Phm, 
fMgiom  v«  WhUehursi(a), «  «imilar  opinimi  was  expressed  by  ' 

AUer$aM,  B.    In  Webiier  v.  Webiier  {b),  a  plea  of  the      Ehodbs 

^w  ei 

statute  was  allowedi  only  because  Lord  Eldon  held  the  ambttcmt. 
fair  construction  of  the  allegations  in  the  bill  to  be^  that 
the  defendant  had  possessed  himself  of  the  personal  estate 
of  the  debtor  (in  whose  lifetime  the  debt  had  accrued), 
sad  might  therefore  have  been  sued  within  six  years  of 
the  death,  as  executor  de  son  tort.  There  the  plaintiff 
clearly  might  have  sued  the  testator  hiuiself.  In  Perry 
y^Jenkita  (c),  where  a  suit  for  an  account  of  rents  had 
become  abated  by  the  plaintiff's  death  before  decreci  and 
bis  administrator  more  than  six  years  afterwards  filed  a 
bitt  of  revivorj  to  which  the  defendant  pleaded  the  statute 
of  limitations,  but  did  not  state  in  his  plea  that  six  years 
bad  elapsed  since  the  replication  taken  out  to  the  original 
^nliff^  the  plea  was  overruled.  That  could  only  be  on 
the  ground  that  there  is  no  cause  of  action  continuing,  un- 
less there  is  some  person  in  esse  capable  of  taking  advan- 
iage  of  it  on  the  one  side,  or  against  whom  it  can  be  taken 
advantage  of  on  the  other.  Douf^as  y.  Forrest  (d)  is  still 
more  directly  in  point.  There  it  was  held,  that  wl^re  the 
testator  resided  and  died  abroad,  his  executor  in  England 
might  be  sued  at  any  time  within  six  years  after  his  takiii^ 
out  probate.  In  that  case  the  plaintiff  might,  had  he 
dioaen,  have  sued  the  testator  while  he  was  abroad.  The 
decision  can  be  supported  only  in  this  way,  that  the  plain- 
tiff was  guilty  of  no  laches  or  default  in  not  suing  while 
his  debtor  was  beyond  seas.  [Aldersan,  B. — That  was  in 
truth  «  case  not  within  the  statute  at  all,  because  the 
ddbior  never  returned  from  beyond  seas;  therefore  the 
fdaintiff  might  have  sued  him  at  any  time  during  his  life ; 
and  so  might  sue  his  executor  at  any  time  during  six  years 

(«)  8  y.  &  Col.  34.  (0  1  Myl.  &  C.  1 14. 

{b)  10  Yes.  93.  {d)  4  Bwg.  686;  I  M.  &  P.  663. 
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Etnh.  tf  pum,  after  he  was  appointed  executor.]     The  came  of  action 
-  mentioned  in  the  statute  of  James,  means  the  cause  of  ac- 

Rhodbi       tion  against  the  party  originally  liable :  the  action  must 

If 

Smitbuiuit.  therefore  have  been  brought  against  the  testator  within 
the  six  yearsi  unless  there  were  something  in  the  statute 
of  Anne  which  gave  a  larger  right.  Then,  if  the  original 
debtor  never  returns  from  beyond  seas,  what  term  has  the 
creditor  against  his  executor  7  It  cannot  be  more  than 
six  years  from  his  death.  The  statute  of  Anne  only  gives 
a  new  right  of  proceeding  against  the  debtor  if  he  returns, 
but  gives  no  new  cause  of  action  against  his  representative. 
But  if  the  cause  of  action  be  held  to  have  accrued  from 
the  time  of  probate  granted,  it  must  be  so  held  in  every 
case : — but  the  title  by  probate,  again,  refers  back  to  the 
death.  Douglas  v.  Forrest,  therefore,  can  stand  only  on 
the  ground  that  there  was  no  laches  until  an  executor  was 
appointed.  Best,  C.  J.,  says — '^  Cause  of  action  is  the 
right  to  prosecute  an  action  with  effect;  no  one  has  a 
complete  cause  of  action  until  there  is  somebody  that  he 
can  sue."  The  right  construction,  therefore,  of  the  sta« 
tute,  and  the  effect  of  the  cases,  is  this :  that  the  right  of 
suing  is  not  barred  unless  there  have  been  six  years  of 
laches  or  default  on  the  part  of  the  plaintiff.  Here  he  has 
been  guilty  of  none. 

Sir  F.  Pollock,  for  the  defendant. — The  defendant  is  en- 
titled to  the  judgment  of  the  Court.  The  language  and 
meaning  of  the  statute  of  James  are  perfectly  plain,  and 
the  clear  construction  of  it  is,  that  having  once  begun  to 
run^  it  continues  to  run,  and  its  operation  is  not  saved  by 
any  such  distinctions  as  have  been  relied  upon  on  the 
other  side.  The  argument  for  the  plaintiff  must  go  to 
this  length — that  there  must  be,  during  the  whole  six 
years,  a  continuing  cause  of  action,  a  plaintiff  capable  of 
suing,  and  a  defendant  capable  of  being  sued ;  and  that  if 
there  be  any  interruption,  in  any  one  of  these  respects, 
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for  however  short  a  time,  that  time  must  be  taken  out  of  £»ch.  of  pieas, 
the  calculation :  whence  it  will  follow,  that  in  every  case  ^ 

of  a  personal  representative,  whether  suing  or  sued,  there  Rhodes 
must  be  a  special  inquiry  as  to  the  state  of  the  debt  at  the  Smetaurst. 
time  of  the  death  of  the  original  debtor,  and  at  the  time 
of  the  grant  of  probate  or  administration.  So  to  decide 
would  be  legislating,  not  expounding  the  existing  law.  If 
every  interruption  of  the  power  to  sue  suspends  the  run- 
ning of  the  statute,  then  the  long  vacation — the  Sundays 
and  close  holidays — during  which  a  plaintiff  cannot  effec- 
tnally  commence  an  action,  ought  to  be  taken  out  of  the 
computation.  Or  suppose  a  plaintiff  were  a  close  pri- 
soner abroad  during  part  of  the  time,  so  that  he  could  not 
send  over  a  power  of  attorney  to  commence  the  action, 
would  the  operation  of  the  statute  be  suspended  till  his 
liberation  ?  The  disability  in  this  case,  moreover,  is  alto- 
gether  of  the  plaintiff's  own  causing;  he  created  the  delay 
by  putting  forward  his  unfounded  claim  to  probate.  In 
Doe  d.  Duroure  v.  Jones  (a),  it  was  held,  that  when  once 
the  five  years  allowed  to  an  infant  to  make  an  entry  for 
the  purpose  of  avoiding  a  fine,  have  begun,  the  time  con- 
tinues  to  run  notwithstanding  any  subsequent  disability; 
and  Ashhursi,  J.,  there  says :  **!£  the  disability  be  once 
removed,  the  time  must  continue  to  run  notwithstanding 
any  subsequent  disability  either  voluntary  or  involuntary; 
and  even  if  there  were  any  distinction  between  the  two 
kinds  of  disability,  the  present  is  against  the  plaintiff,  for 
the  imprisonment  for  debt  was  in  consequence  of  his  own 
Toluntary  act."  Lord  Kenyon,  C.  J.,  in  the  same  case 
says: — '^I  never  heard  it  doubted,  till  the  discussion  of 
this  case,  whether,  when  any  of  the  statutes  of  limitation 
had  begun  to  run,  a  subsequent  disability  would  stop  their 
running.**  His  lordship  states  that  to  be  the  uniform 
construction  of  the  statutes,  and  the  generally  received 

(a)  4  T-  R.  300. 
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Bi€h.  y  ^^  opinion  of  the  profession.    There  are  indeed  cases  where 
^  '  ^    the  Courts  have  refined  for  the  purpose  of  holdii^  that  the 

BHODBt  statute  has  not  begun  to  run,  but  none  which  break  in  on 
Smitbdestw  the  principle  thus  stated  by  Lord  Kenytm.  The  statute 
of  the  21  Jac.  1^  c.  16,  itself,  says  nothing  whatever  about 
drfendantSf  excepting  in  the  clause  giving  a  year  after  the 
reversal  of  an  outlawry.  The  first  case  in  which  the  con- 
struction of  it  came  in  question  was  Prideaux  ▼•  Web^ 
ber  {d)t  where  it  was  held  that  a  plea  of  the  statute  was 
a  bar,  notwithstanding  a  replicaticm  that  when  the  cause 
of  action  accrued,  rebels  had  usurped  the  government,  and 
npne  of  the  King's  Courts  were  open :  for  there  was  no 
exception  in  the  act  of  such  a  case.  If  the  argument  on 
the  other  side  be  well  founded,  it  might  equally  have  been 
said  in  that  case,  that  a  period  when  no  Courts  were  sit^ 
ting,  was  ex  necessitate  excepted  out  of  the  statute.  At 
the  time  of  the  Revolution^  again,  there  was  an  interval 
during  which  the  Courts  were  not  sitting ;  and  an  act  of 
Parliament,  the  1  WilL  &  M.,  c.  4,  was  passed  expressly  to 
provide  for  the  case ;  enacting  that  the  time  between  the 
10th  of  December,  1688,  and  the  12th  of  March  follow- 
ing (a  period  of  ninety-two  days),  should  not  be  reckoned 
in  quare  impedit  or  the  Statute  of  Limitations*  If  this 
time  would  have  been  left  out  of  the  computation  on  the 
true  construction  of  the  statute  of  James,  no  legislative 
provision  of  the  kind  would  have  been  necessary.  The 
next  statute  which  paiteed  relating  to  the  subject  was  that 
of  the  4  Anne,  c  16,  prior  to  which  there  had  been  de- 
dsions  on  the  statute  of  Jsmea,  holding  the  exception  in 
section  7  to  apply  only  to  the  case  of  plaintiffs  absent  be- 
yond seas  (6).  Now  it  is  conceded  on  the  other  side«  that 
the  right  to  sue  the  debtor  on  his  return  from  beyond  seas» 
includes  the  right  to  sue  his  executors;  but  they  are  not 

(a)  1  Le?.  31. 
(6)  Hall  T.  Wybum,  Garth.  136;  Chevefy  v.  Band,  id.  226. 
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mentioned  ia  the  aUiute  of  Anne.    Murrav  v.  Easi  India  AmA.  ^  PkM, 

I8384 
CM^Mmy,  and  Cory  t«  jS/eveit^aii^only  prove  that  no  came 

of  actioBy  withm  the  meaning  of  the  statnte^  aceroes^  until 

there  ia  aome  body  capable  of  suing^  and  somebody  capa^ 

ble  of  being  sued :  but  if  the  argument  on  the  other  Mde 

be  correct,  the  distinction  taken  in  those  caaes,  that  the 

instruments  were  not  suable  on  at  all  till  after  the  deathg 

was  unnecessary,  and  the  fact  on,  which  the  Court  decided 

was  altogether  immaterial    In  both  thoae  cases  the  ori« 

gual  cause  of  action  was  agunst  the  executor.    Jciiffe  v. 

Piii,  if  properly  examined,  contains  nothing  to  shew  that 

the  operation  of  the  statute  can  be  stopped  when  it  baa 

once  begun  to  run.    There  all  the  parties  were  abroad  | 

the  plaintiff  till  170@,  the  debtor  until  his  death;  and  the 

statute  of  Anne  passed  in  1705,  before  the  plaintiff  was 

barred  by  lapse  of  time :  and  being  in  the  present  tense, 

(''if  any  person,  &c«,  be  or  shall  be  beyond  the  seas^ 

&c*^  it  had  the  same  operation  on  the  case  as  if  it  had 

passed  before  the  cause  of  action  accrued.  And  the  Lord 

Chancellor  merely  said  that  **  he  inclined  to  think  that  the 

statute  should  not  take  place."    Again,  it  ia  said  that 

Perry  ¥•  Jenkins  has  carried  the  doctrine  in  Murray  t. 

Eofi  India  Company  to  a  further  extent.    It  is  to  be  ob« 

senred,  that  it  would  be  dangerous  to  take  the  decisiona 

inequity  on  this  subject  as  certain  guides  in  a  Court  of 

law.    The  Courts  of  equity  are  not  bound  by  the  statute, 

although  they  decide  in  analogy  to  it ;  but  they  look  only 

to  the  equitable  part  of  the  statute,  and  refuse  to  enforce 

it  in  cases  of  fraud,  or  even  of  nustake.     In  Perry  v. 

Jenkins,  it  did  not  appear  on  the  plea  that  there  was  any 

representative  who  could  have  sued  earlier,  and  the  caae 

therefore  fell  within  the  authority  o{  Murray  v.  Easi  India 

Company :  but  the  judgment  of  the  Court  may  also  be 

rested  on  the  ground  that  a  bill  of  revivor  is  not  a  new 

suit.     Webster  v.  Webster  is  no  authority  whatever  for 
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Sx^  of  Phoi,  the  plaintiff;  the  plea  of  the  statute  was  there  held  good. 
^  The  case  of  Wilcocks  v«  Huggins  has  been  questioned  in 
Rhodes  later  cases ;  but  there  also  the  judgment  was  hi  favour  of 
Smethurst.  the  defendant.  No  decision  is  to  be  found  in  which  the 
running  of  the  statute  has  been  held  to  be  stopped  t>y 
reason  of  a  disability  in  the  defendant.  Douglas  v.  /or- 
rest  is  in  principle  precisely  the  same  case  as  Jclijfe  v. 
Pitti  the  decision  proceeded  on  this  princ.pie,  that  per- 
sonal representatives  are  liable,  ik  t  under  the  jrords  of 
the  statute,  but  under  some  construction  of  law  put  upon 
it  by  the  Courts.  If,  therefore,  a  plaintiff  is  desirous  to 
take  his  case  out  of  the  operation  of  the  statute,  he  either 
must  shew  that  it  has  not  begun  to  run,  or  must  bring 
himself  within  some  of  the  exceptions  contained  in  the 
statute  itself,  or  established  by  judicial  construction. 
Here  he  does  none  of  these,  and  therefore  falls  within 
the  general  and  established  rule  of  law,  that  the  statute, 
having  once  begun  to  run,  runs  on  notwithstanding  any 
subsequent  disability. 

Sir  W.  Follett  in  reply. — The  distinction  taken  for  the 
plaintiff  is  between  the  case  of  a  party  who  has  a  right  by 
law  to  sue,  but  is  under  a  disability  from  other  causes,  and 
a  party  who  by  law  cannot  sue.  Doe  d.  Duroure  v.  Jones 
turned  altogether  on  the  excepting  words  in  the  Statute  of 
Fines,  4  Hen.  7,  c.  24,  that  persons  within  age  of  twenty- 
one  years  &c.  at  the  time  of  the  fine  levied,  shall  have 
five  years  after  the  ceasing  of  the  disability.  Here  the 
plaintiff  does  not  profess  to  rest  his  case  on  section  7  (the 
excepting  clause)  of  the  Statute  of  James,  but  contends 
that  his  case  is  not  within  section  3,  the  enacting  clause. 
He  does  not  allege  that  in  order  to  prevent  the  operation 
of  the  statute,  it  must  be  a  cause  of  action  which  the 
plaintiff  has  the  power  to  enforce  during  the  six  years, 
but  one  which  he  had  not  the  legal  right  to  enforce  against 
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any  party.   The  argument  as  to  the  Sundays  and  holidays,  &n^  ^  Fbw^ 
&c.  amounts  to  nothing ;   the  legislature  legislates  with  ^ 

reference  to  the  usual  practice  of  the  courts  of  law :  it       Khopbs 
might  as  well  be  argued  that  the  nights  ought  not  to  be    Smithumt. 
counted.     As   to  the  statute  of  1  Will.  &  Mar.  c.  4,  it 
cannot    be    supposed   that  the  legislature   would   have 
deemed  it  necessary  to  provide  for  such  a  special  case,  and 
yet  allow  this  evil,  of  continual  occurrence,  to  pass  without 
remedy,  unless  it  was  considered  that  the  Statute  of  Limi- 
tations did  not  apply  at  all  to  such  a  case.     It  was  held 
that  the  ninety-two  days  were  to  be  taken  out  of  the  six 
years    whenever    they  occurred:    Snode    v.  Ward   (a). 
That  was,  therefore,  a  strong  legislative  declaration  that 
the  former  statute  meant  that  the  plaintiff  should  have  six 
M  years  unless  he  were  guilty  of  laches.     It  is  said  that 
the  delay  here  is  the  act  of  the  plaintiff;  if  so,  that  ought 
to  have  been  replied.     Wilcocks  v.  Huggins,  and  Cary  v. 
Stephenson,  were  only  cited  as  shewing  that  the  Courts 
have  proceeded  on  an  equitable  view  of  the  intention  of 
the  legislature,  not  on  the  express  words  of  the  statute. 
As  to  Joliffe  V.  Pf//,  it  is  true  there  was  no  express  judg« 
ment  on  this  point,  but  it  is  said  to  have  been  (agreed; 
and  there  could  be  no  excuse  for  the  not  suing  earlier, 
except  there  being  no  executor  to  be  sued.     In  Douglas 
V.  Forrest,  the  case  is  taken  as  an  authority.     It  is  said 
that  in  Murray  v.  East  India  Company,  the  Court  pro- 
ceeded on  another  ground ;  but  in  truth  it  became  neces- 
sary there  to  decide  the  very  point :  there  was  no  special 
replication  setting  out  the  facts  of  the  grant  of  adminis- 
tration, &c. ;  the  only  question  for  the  Court  therefore  was, 
when  did  the  cause  of  action  accrue;  and  it  was  necessary 
to  decide  that  point. 

Lord  Abinoer,  C.  B. — ^This  case  has  been  argued  with 
great  ingenuity,  and  if  we  had  felt  any  reasonable  doubt 

(a)  3  Lev.  283;  2  Vcntr.  185,  197. 
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Baek.  of  Phuh  about  U.  we  should  have  wished  to  take  further  time  to 
>  consider  before  {NPonouncing  our  judgment    It  appears 

Hbodu.  to  ipe  that  the  question  is  by  no  means  new,  and  that»  so 
far  from  its  being  &  casOi  as  Sir  William  FoUeU  says, 
which  nev^  oecuxred  before,  I  think  it  might  be  found 
that  although  this  precise  point  may  not  have  arisen,  a 
hundred  caseaof  a  similar  nature  have  occurred.  The  case 
is  this; — A  party  who  is  a  debtor,  and  against  whom  a  cause 
o£  action  existed  in  18S9,  dies  in  1830,  his  creditor  being 
then  alive.  After  his  death,  some  litigation  takes  place 
before  the  will  is  proved;  and  the  whole  period  between 
the  year  1829,  when  the  debt  accrued,  and  the  time  whea 
the  creditor  brings  his  action,  embraces  considerably  more 
than  six  years.  Now  the  proposition  contended  for  is 
this — that,  although  the  debt  accrued  against  a  debtor 
who  might  have  been  sued,  and  in  favour  of  a  creditor  who 
might  sue,  yet,  as  tliere  is  a  portion  of  the  time  that  has 
dapsed,  the  lapse  of  which  was  caused  by  the  litigation 
aM  to  who-  should,  be  the  executor  of  the  debtor,  that 
portion  ought  not  to  be  calculated  as  a  part  of  the  six 
years.  I  believe  it  never  happens  that  the  death  of  a 
man  who  has  any  thing  at  all.  to  leave  is  not  followed  by 
some  little  delay :  it  frequently  happens,  where  a  will  ia 
contested,  that  some  considerable  time  ehipses  before  pro- 
bate is  given,  or,  if  the  will  is  considered  as  inoperative,  or 
aa  not  being  the  will  of  the  testator,  before  administration 
is  granted ;  and  it  never  occurred  in  my  practice,  that 
upon  a  plea  of  non  assumpsit  infra  sex  annos,  it  should  Iia 
stated  that  you  ought  to  deduct  that  portion  of  time  which 
bad  ruft  between  the  testator's  death  and  the  taking  out 
probate,  or  letters  of  administration.  I  believe  that  cases 
where  such  an  interval  has  taken  place  have  frequently 
occurred,  and  where  that  interval  has  formed  part  of  the 
statute's  continuing  to  run,  and  I  never  heard  the  objec- 
tsoa  made  before.  It  is  put  on  this  ground :  the  meaning 
of  the  ^rd  section  of  the  Statute  of  Limitations,  it  is  said. 
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18  this — the  action  ahould  not  only  have  accraed  aix  years.  Batk,  of  pu^h 
but  there  should  have  been  a  continuing  cause  of  action,  ^^ 

with  a  plaintiff  capable  of  suing,  and  a  defendant  capaUe 
of  being  sued,  the  whole  time.  Now  again^  akhoagh  this 
precise  point  may  nerer  have  occurredi  yet  oases  have 
arisen  frequently,  in  actions  both  by  and  against  execu- 
tors, where  for  a  portion  of  the  time  there  was  no  such 
capacity  of  suing,  and  yet  I  never  heard  of  such  a  portion 
of  time  being  subtracted  from  the  six  years.  It  appean 
to  me  that  the  general  interpretation  of  the  statute  has 
been  this :  that  where  an  action  has  once  accrued,  and 
the  atatote  has  begun  to  run,  there  being  then  a  capa- 
city of  auing  and  of  being  sued,  the  statute  continues 
to  ran.  And  Sir  WiUiam  FoUeii  admits  that  he  has 
no  case  at  ooosmon  law  to  shew  as  a  warrant  for  the  ex- 
ception he  contends  for,  but  he  says  there  are  cases  ia 
equity.  Now  the  first  observation  to  be  made  is  this, 
thai  cases  in  equity  so  often  depend  on  a  great  variety  of 
dreumstances,  that  they  cannot  necessarily  be  takea  U> 
give  a  Court  of  law  authority,  when  they  are  cited  to  con*^ 
travene  the  course  of  common  law.  True  it  is,  Courts  of 
equity  admit  the  Statute  of  Limitations,  by  following  and 
applying  it  where  it  can  be  done  without  any  prejudice  to 
equity,  but  there  are  cases  where  they  see  manifest  in- 
justice wddd  be  done  by  applying  it,  and  therefore  refuse 
to  do  so.  Whether  in  JoUffe  v.  Pitt  the  Court  £6unded 
its  judgment  on  that  ground  or  not,  I  do  not  pretend  to 
lay :  it  certainly  was  a  very  extraordinary  case.  At  the 
time  the  debt  accrued  both  the  plaintiff  and  the  defend- 
ant were  abroad  ;  the  plaintiff  returned  in  the  year  1702, 
and  then  sued  out  a  writ)  and  he  continued  suing — the  words 
are,  **  continued  on  the  roll " — for  four  years.  The  debtor 
sabeequently  died  abroad,  and  in  the  mean  time  (1705) 
the  statute  of  Anne  was  passed.  But  Sir  W.  FoUeti  says 
it  could  not  applyi  because  the  debt  had  accrued  befiose 
it  passed*     I  AOi  by  no  means  certain  that  the  Court  of 
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Eaek.  of  PImw,  Equity  would  not  reasonably  have  considered ,  that  as  the 
^  legislature  had  deemed  the  case  of  a  debtor  abroad  a 
Rbodb*  proper  exception  out  of  the  act  of  Parliament^  they  would 
SMBTHuitT.  ^^^  ^PP'y  ^^^  same  rule  as  would  otherwise  have  prevailed. 
In  1710  there  was  a  personal  representative  then  in  Eng- 
land who  proved  the  will^  and  the  action  was  brought 
within  four  years  after  that  time ;  and  the  Court  held  that 
the  creditor  could  sue  him  after  the  time  of  taking  out 
the  probate.  But  that  case  presents  a  distinction  which 
is  not  to  be  found  in  this,  namely,  that  there  the  party  had 
commenced  his  action  against  the  debtor,  and  had  pro- 
ceeded in  keeping  it  alive  until  his  death.  There  are 
several  cases  that  have  been  cited  to  shew  that  where 
a  party  was  capable  of  suing,  and  had  commenced  an 
action  against  a  party  capable  of  being  sued,  any  inter- 
ruption of  the  suit  by  circumstances  which  he  could  not 
control,  should  not  prevent  him  or  his  representatives 
from  reviving  it  again,  so  as  to  take  away  the  application 
of  the  statute.  Now,  whether  these  are  cases  founded 
upon  an  equitable  construction  of  the  statute,  though  not 
precisely  within  the  words,  we  need  not  inquire  in  order 
to  decide  this  case,  for  here  that  qualification  does  not 
exist.  During  the  period  of  a  year  and  more,  while  the 
debtor  was  living,  and  when  it  is  admitted  there  was  a 
power  to  bring  the  action,  no  action  was  brought,  and  a 
year  and  a  quarter  expires  of  the  first  part  of  the  time, 
which  cannot  be  shut  out  of  the  account  The  case  of 
Murray  v.  The  East  India  Company  stands  on  a  distinct 
ground,  and  one  which  must  be  at  once  acceded  to.  In 
that  case  Mr.  Hope  had  dispatched  some  bills  to  an  agent 
io  England,  and  himself  embarked  in  a  vessel  for  England; 
the  vessel  was  lost,  and  he  perished  with  it.  His  agent  in 
England,  acting  under  a  power  of  attorney  given  by  Mr. 
Hope  before  he  died,  presented  the  bills  to  the  East  India 
Company,  and  they  were  paid  to  the  agent.  It  turned 
out  that  the  agent  had  exceeded  his  authority  in  indorsing 
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the  bills ;  and  it  was  held  that  tlie  East  India  Company  &Mik  y  pimj^ 
could  not  defend  themselves  against  another  action  on  the     ^      ^      ^ 
bills  by  the  administrator  of  Mr.  Hope,  on  the  ground  that       Rhodes 
more  than  six  years  had  elapsed  since  the  date  of  the  bills,    SMSTaoBST. 
because  the  right  of  action  did  not  exist  in  the  lifetime  of 
Mr.  Hope,  therefore  there  was  no  power  of  bringing  an 
action  until  administration  was  taken  out:  the  action  never 
accrued  to  any  body  until  the  letters  of  administration  were 
granted ;  from  that  time,  therefore,  according  to  the  words 
of  the  statute,  the  statute  began  to  run.  This  case  is  very  dif- 
ferent also  from  those  in  which  the  plainti£Phas  commenced 
his  suit,  and  where  by  his  death  it  has  been  interrupted,  and 
his  executor  has  commenced  a  new  suit;  it  has  been  held 
under  those  circumstances,  by  analogy  to  the  remedy  the 
statute  has  provided  in  the  case  a  judgment  reversed,  that 
the  party  may  commence  a  new  action,  and  he  has  a  year 
to  do  it  in.     That  is  a  class  of  cases  where  the  suit  had 
been  once  commenced  ;  the  other  class  of  cases  is  where 
no  action  has  accrued  at  all,  there  being  no  power  to  sue  or 
be  sued,  till  the  period  when  the  party  has  taken  out  re- 
presentation.    In  this  case  there  was  a  power  to  sue  and 
be  sued  for  a  year  and  more  before  the  testator's  death— 
the  statute  had  begun  to  run  at  that  period,-.there  being 
the  two  parties  in  esse  to  play  the  part  both  of  plaintiff 
and  defendant     Then  if  it  began  at  that  time,  what  was 
to  stop  it?     Sir  William  FoUeti  admits  that  he  does  not 
know  of  any  case  at  law,  wherein,  after  the  statute  had  be- 
gun to  run  between  parties  that  are  competent  as  plaintiff 
and  defendant,  the  Court  has  held  that  the  lapse  of  six 
years  from  the  time  when  the  action  first  accrued  should 
not  operate  as  a  bar  to  the  suit,  by  reason  of  any  inter- 
niption  during  the  time,  when  no  person  was  in  esse.   And 
his  argument  would  amount  to  this,  that  if  the  statute  has 
run  for  fiive  years,  and  the  party  then  dies,  and  his  will  is 
contested  for  several  years,  the  statute  does  not  run  on  until 
after  all  that  period,  in  order  to  complete  the  six  years. 
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Back.  ^  Fka»,  Thai  is  a  sort  of  computation  I  have  neyer  beard  of.    Nm- 

tber  can  I  agree  with  what  has  been  said  in  answer  to  tlie 


argument  drawn  from  the  statute  of  1  W.  &  M.  c.  4.  The 
SMiTavmiT.  argument  is  this,  that  the  legislature  nerer  foresaw  sneh  a 
case,  and  passed  this  act  of  Parliament  to  remedy  the  in- 
convenience resulting  from  it,  enacting  that  the  Statute 
of  Limitations  should  not  apply  during  the  period  of 
ninety*two  days.  Sir  Wiliiam  FoUei^s  answer  is,  that 
inasmuch  as  the  cases  of  interruption  to  actions  by  death  or 
the  want  of  a  representative  must  so  frequently  arise,  the 
legislature  not  providing  for  those  cases  by  any  clause  in 
this  statute,  it  may  be  inferred  that  the  Statute  of  Limila^ 
tions  would  not  apply  to  them  at  all.  One  would  rather 
say,  the  legislature  has  foreseen  those  cases,  and  did  not 
think  it  was  necessary  to  make  any  provision  for  them, 
but  meant  the  statute  to  run  from  the  time  the  cause  of 
action  first  accrued.  But  even  in  that  peculiar  case,  which 
could  not  be  foreseen,  it  is  plain  the  legislature  thought 
the  disability  of  suing  or  being  sued  during  the  space  of 
ninety-two  days  would  require  some  provision,  and  they 
passed  a  legislative  enactment  to  prevent  that  period 
from  being  reckoned  as  part  of  the  time,  during  which 
there  was  a  suspension  of  all  ability  of  proceeding  at 
kw,  the  whole  of  a  term  having  passed  without  any 
sitting  of  the  Courts  of  justice.  Therefore  the  legis- 
lature, as  it  appears  to  me,  has  by  its  own  enactment 
shewn  in  what  cases  the  period  of  time  in  which  there 
tnusted  any  disability  in  the  plaintiff  or  defendant  not  be- 
ing able  to  sue  or  be  sued,  should  or  should  not  form  part 
of  the  six  years  limited  by  the  statute.  We  have  there- 
fore, as  I  think,  both  authority  and  reason  for  concluding 
that  the  period  of  time  from  which  the  computation  is  to  be« 
gin,  is  when  the  action  accrued ;  and  that  when  the  statute 
has  once  begun  to  run,  any  portion  of  time  in  which  the 
parties  are  under  disabilities  must  nevertheless  form  part 
of  the  six  years.    There  is  no  doubt,  whichever  way  we 
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decide  a  question  not  provided  for  by  the  legislature,  the  &w^  V*  ^^^^h 

imagination  may  suggest  cases  of  considerable  hardship  ; 

but  a  Court  of  law  ought  not  to  be  influenced  or  governed 

by  any  notions  of  hardship ;  they  may  require  legislative 

interference,  but  we  cannot  modify  the  rules  of  law.    For 

these  reasons,  I  think  the  judgment  ahould  be  arrested  on 

the  first  count  in  the  declaration. 


BoLi«AMO,  B.— •This  case  has  been  exceedingly  well 
argued,  and  I  have  paid  great  attention  to  the  argumenls 
on  both  sides.  I  confess,  for  a  considerable  portion  of  the 
time  during  the  progress  of  the  argument,  I  had  great 
doubt  whether  or  not  the  opinion  I  should  adopt  would  be 
in  conformity  with  that  of  tlie  rest  of  the  G>urt.  How- 
ever, the  general  understanding  of  the  profession  having 
been  as  my  Lord  has  stated,  and  no  ease  being  adduced  to 
the  contrary,  I  concur,  though  not  without  some  doubt,  in 
the  opinion  that  the  plaintiff  is  barred  by  lapse  of  time. 

Aldersom,  B.^ — I  am  of  the  same  opinion.  It  appears 
to  me  that  if  the  statute  begins  to  run  it  must  continue  to 
mn — that  is  to  say,  as  soon  as  there  is  a  cause  of  action,  a 
plaintiff  that  can  sue  and  a  defendant  that  can  be  sued  in 
£^land,  from  that  time  the  date  of  six  years  begins  to 
ran :  and  unless  that  were  so,  great  inconvenience  would 
follow ;  for  it  would  be  very  difficult,  in  almost  every  case, 
to  ascertain  whether  the  statute  had  or  had  not  run,  and 
we  should  be  obl^ed  to  take  a  great  many  documents  and 
statements,  a  great  many  beginnings  and  endings,  and 
should  have  to  add  up  those  precise  periods  of  time,  out 
of  which  the  six  years  would  have  to  be  made  out ;  so 
that  great  inconvenience  would  result :  and  therefore  it  is 
better  to  apply  the  law  as  it  at  present  stands;  it  being  far 
better  that  a  particular  injury  should  be  inflicted  on  one 
individual,  than  that  great  inconvenience  should  be  ap- 
plied to  all  the  community.    The  question  here  is,  what 
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j&wft.  9i  PteM,  is  the  true  construction  of  the  Statute  of  Limitations 
^J^L^    itself? 

Rhodbs  Cases  have  been  cited  which  seem  to  me  not  to  be  ap- 

Smbthuest.  pHcable  to  the  present.  It  is  true  they  are  authority  as 
far  as  this, — that  the  Courts  have  put  an  equitable  con* 
struction  on  the  statute ;  but  they  are  not  applicable  to 
induce  us  to  extend  it  to  this  case.  The  Courts  seem  to 
have  considered  that  where  the  suit  had  once  been  com- 
I  menced  by  the  party  who  had  a  right  so  to  commence  it, 
from  that  moment  the  Statute  of  Limitations  ran,  as  far  as 
|he  law  was  concerned,  unless  he  was  prevented  by  the  act 
of  God,  or  from  the  proceeding  being  set  aside  from  some 
deficiency  of  pleading ;  and  there  is  a  limited  period  of 
time  given  in  which  the  suit  may  be  recommenced  in  such 
cases:  and  the  Courts  seem  to  consider  it  as  virtually  and 
equitably  a  continuation  of  the  first.  But  early  in  the 
course  of  the  argument,  I  requested  Sir  William  Folleii  to 
point  out  any  case  in  which  the  running  of  the  statute  was 
stopped  under  circumstances  similar  to  the  present ;  where 
no  suit  had  been  commenced  by  the  party  who  ought  to 
have  commenced  it.  No  such  case  has  been  pointed  out 
in  the  course  of  the  argument ;  the  cases  that  have  been 
before  the  Court  are  these — such  as  where  a  party  dies, 
and  his  executor  or  administrator  has  a  limited  time  within 
which  to  administer  his  estate,  and  it  is  insufficient  for  the 
purpose,  if  there  be  no  laches  on  the  part  of  the  executor 
or  administrator,  the  Courts  will  give  a  larger  period  of 
time ;  and  so,  if  the  time  be  consumed  in  litigation  as  to  who 
should  be  appointed  representative,  this  larger  period 
might  be  and  has  been  allowed  in  some  cases.  So  again, 
in  cases  of  removal  from  an  inferior  court,  whereby  the 
party  is  prevented  from  going  on ;  the  law  says,  if  he 
continue  his  suit  within  a  reasonable  and  proper  time, 
it  shall  be  considered  as  virtually  dating  from  the  com- 
mencement of  the  original  suit  in  the  inferior  court. 
So  again,  where  a  woman  marries,  having  commenced 
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her  suit  withiD  the  proper  period  of  time,  marriage  ^Bm*.  «/  pum^ 
being  a  lawful  act,  if  she  commences  a  suit  in  the  name  of  «- 
husband  and  wife,  and  if  that  suit  be  promptly  commenced,  Rhodu 
the  Courts  hold  it  a  continuation  of  the  first.  I  do  not  Smbthuest. 
say  whether  this  is  founded  on  sound  and  true  prin- 
ciples, but  it  proceeds  on  an  equitable  construction  of  the 
case  put  in  the  statute  as  to  the  reversal  of  outlawry. 
Joliffe  V.  Pitt  and  Douglas  v.  Forrest  are  the  two  cases 
mainly  relied  on  by  Sir  William  Follett.  In  Joliffe  v. 
Pittf  it  seems  to  me  the  statute  of  Anne  did  apply  at  law ; 
and  the  rule  in  equity  being,  that  although  the  Statutes 
of  Limitations  do  not  bind  the  courts  of  equity,  yet  they 
are  admitted  as  a  guide  in  cases  analogous,  the  Chan- 
eellor  probably  proceeded  on  an  equitable  application 
of  the  statute  of  Anne,  which  had  then  passed.  He 
adopted  the  Statute  of  Limitations,  uniting  therewith  the 
statute  of  Anne  as  the  guide  of  his  discretion  as  to  the 
question  of  laches.  Douglas  v.  Forrest  was  the  same  case 
at  law  after  the  statute ;  the  statute  had  never  begun  to 
run  against  the  plainti£P,  until  probate  was  taken  out  to  the 
testator.  In  Murray  v.  The  East  India  Company ^  the 
cause  of  action  accrued  after  the  death  of  the  intestate, 
and,  until  the  personal  representative  was  appointed,  there 
was  nobody  who  could  sue  at  all.  And  so  in  Cary  v. 
Stevenson^  there  was  for  some  time  nobody  who  could  be 
sued  at  all ;  but  the  six  years  after  a  representative  ap« 
peared,  and  there  was  a  complete  commencement  of  a 
right  on  the  part  of  the  plaintiff  against  a  defendant, 
—the  one  capable  of  suing  in  England,  the  other  ca- 
pable of  being  sued, — was  the  period  of  limitation.  In 
this  case  there  was  a  complete  right  of  action  existing 
in  the  testator's  lifetime,  and  a  person  who  could  be 
sued,  and  in  England,  and  there  was  a  long  period  of 
time  during  which  an  action  might  have  been  commenced 
by  the  present  plaintiff  against  the  testator :  then  the  sta« 
tute  dated  from  that  period.     Sir  William  Folleit  very  in- 
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Rhodes 
Smbthurit. 


j^jreA.  «/  PUoi,  geniously  put  the  possible  case  of  an  action  accruing  on 

one  day,  and  the  party  dying  on  the  next.  This  is  an  ex- 
treme case,  and  there  may  be  extreme  cases  the  other 
way.  The  legislature  has  not  provided  for  them  ;  and  I 
>do  not  know  that  it  ought,  for  the  probability  is  that  they 
never  will  occur  in  practice  at  all.  However,  we  must 
decide  on  the  provisions  of  the  statute,  without  reference 
to  extreme  cases  either  way.  For  these  reasons  I  think 
the  plea  is  good,  and  that  the  judgment,  as  to  the  count 
to  which  it  is  pleaded,  ought  to  be  arrested. 


GuRNEY,  B. — I  entirely  concur  in  the  judgment  given 
by  the  other  members  of  the  Court,  and  in  the  reasons 
given  for  it 

Rule  absolute  to  arrest  the  judgment  on  the 
first  count. 


Notice  of  taxa- 
tion given  before 
9  o  dock  p.  M. 
of  one  day  for 
the  day  follow- 
ing at  12,  is 
"  one  day's  no- 
tice," within 
the  meaning 
of  the  rule  of 
T.T.  IWUI.4, 
1.12. 


Edmunds  r.  Gates. 

J\JSfOWLES  moved  to.  set  aside  the  taxation  of  costs, 
on  the  ground  that  twenty-four  hours'  notice  of  taxation 
had  not  been  given.  The  notice  was  delivered  on  Friday, 
at  half-past  8  in  the  evening,  for  twelve  the  next  day. 
The  rule  of  T.  T.  1  Will.  4,  s.  12,  requires  "  that  before 
taxation  of  costs  one  day^s  notice  shall  be  given  to  the 
opposite  party.  He  contended  that  this  was  not  '*  one 
day*s  notice  *^  within  the  meaning  of  that  rule. 


Per  Curiam. — A  notice  given  any  time  before  9  o'clock 
in  the  evening  of  one  day  for  the  following  day  is  suffi- 
cient. 

Rule  refused. 
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1838. 

WiCKENs  r.  Cox.  ^      V      ^ 

x^.  F.  LEE  had  obtained  a  rule  to  set  aside  a  judgment  Where  an  order 
of  Don  pros.  J  which  had  been  signed  for  want  of  a  decU^  wu^^udoed* 
rmdon.     The  defendant  had  obtained  and  served  an  order  I?*7T^?'  "** 

the  deteDoant 

for  particulars  (which  operated  as  a  stay  of  proceedings),  tfterwardi,  and 
and  afterwards,  but  before  any  particulars  were  delivered,  tieuian  were 
scnred  a  demand  of  declaration,  at  the  bottom  of  which  .^dJ^'S^* 
was  a  notice  that  he  abandoned  his  order  for  particulars.  dccUTation,  mt 

the  bottom  of 

No  declaration  having  been  delivered,  the  defendant  signed  which  waa  a 

.    . M  notice  tliat  he 

JUdgmeOt  of  non  pros.  l^d  abandoned 

Ui  order  Ibr 
particulan:-— 

CcwUng  shewed  cause. — A  party  who    obtains  and  ^{^^^ 
serves  a  judge's  order  may  abandon  it  if  he  chooses,  upon  ^^  ^•^  he 
gifing  notice  to  the  other  party  that  he  intends  to  do  so.  got  rid  of  the 
There  is  no  authority  expressly  in  point,  but  the  general  tiraiari^efb^^ 
rule  is  that  even  a  rule  of  Court  may  be  abandoned  unless  the  dem«nd  of 

^  declaration; 

the  other  party  has  acted  upon  it.    In  Maedougatt  v.  and  the  Court 
NichoUs  (a),  it  was  held,  that  when,  upon  a  summons  at-  ^t  of  non 
tended  at  Chambers,  the  Judge  indorses  a  nunute  of  an  22^|^n*in,ed 
order,  it  is  at  the  option  of  the  party  by  whom  the  sum-  for  want  of  a 

,  ,  ,         ,  declaration. 

mons  was  taken  out,  to  have  an  order  drawn  up  m  pur- 
suance of  such  minute  or  not :  and  the  language  of  the 
Judges  in  that  case  is  wide  enough  to  comprehend  every 
case.  [ParkCf  B. — In  that  case  the  order  had  not  been 
served,  and  until  then  there  is  a  locus  penitentua.  But 
this  18  an  order  which  is  absolute  at  the  time,  for  a  stay  of 
proceedings,  and  the  question  is  whether  it  can  be  got 
rid  of  without  an  instrument  of  equal  force  and  authority.] 
How  is  this  order  to  be  got  rid  of?  The  plaintiff  may  use 
it  as  a  pretext  for  not  proceeding  in  the  action,  and  in 
Kirby  v.  Snowden  (6),  the  Court,  in  such  a  case,  refused 


(c)  3  Ad.  &  £U.  813;  5  Ner.         (6)  4  Dowl.  P.  G.  191. 
ac  Man.  366. 
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Bgek.  tf  Pleat,  an  application  to  compel  him  to  go  on  with  the  action,  or 

-»    to  enter  a  stet  processus.     [Parker  B. — The  defendant 

W1CKBM8      might  get  rid  of  the  order  by  obtaining  a  summons  and  a 

mm 

Cox.        Judge's  order.     Alderson,  B. — A  Judge  would  perhaps, 
if  necessary,  make  such  an  order  ex  parieJ] 

LeCf  in  support  of  the  rule. — It  is  unimportant  to  con- 
sider  whether  the  order  might  be  abandoned  or  not  in 
the  way  suggested  on  the  other  side,  for  here  the  aban- 
donment was  altogether  a  nullity,  the  notice  not  having 
been  given  prior  to  the  demand  of  declaration,  but  con- 
temporaneously with,  or  rather  subsequent  to  it,  as  it 
was  written  at  the  foot  of  the  same  paper. 

Parke,  B. — This  was  clearly  irregular.  The  order 
for  particulars  should  have  been  disposed  of  before  the 
demand  of  declaration  was  given. 

BoLLAND,  B.,  Alderson,  B.,  and  Gurney,  B.,  con* 
curred. 

Rule  absolute* 


An  affidavit  of 
■enrice  of  a 
declaratioD  in 
ejectment, 
where  the  de- 
claration it  on 
several  deniitet, 
is  wrongly  en- 
titled "  Doe  on 
the  demise  of  C. 
V.  Roe/'  with- 
out mentioning 
the  others. 


Doe  d.  Cousins  and  Others  v.  Rob. 

X  HE  affidavit  of  service  of  the  declaration  in  ejectment 
in  this  case,  was  entitled  ^'  Doe  d.  Cousins  y.Roe.**  The 
declaration  was  upon  several  demises.  Corrie  moved  for 
judgment  against  the  casual  ejector,  and  urged  that 
the  title  of  the  affidavit  was  sufficient,  as  the  plaintiff* 
in  such  an  action  was  John  Doe,  and  the  lessors  were  not 
parties.  In  Doe  d.  Jenks  v.  Roe  (a),  where  the  lessors  of 
the  plaintiff^  were  described  in  the  declaration  as  execu- 
tors, it  was  held  that  the  affidavit  of  service  need  not,  in 
stating  the  name  of  the  cause,  notice  the  character  of  the 
lessors. 

(fl)  2  Dowl.  P.  C.  65. 


TRINITY  TERM,  1  YICT.  09 

Lord  AbingeRj  C.  B.-*-It  will  not  do ;  you  must  amend  E^tek.  qf  puat, 
your  affidavit.  v^f^fl^ 

Dob 

Parke,  B. — ^It  is  a  misdescription  of  the  action.    It       coui'iNi 
ought  to  have  been  *'  Doe  on  the  several  demises."  J'' 

m 

The  other  Barons  concurred. 

Rule  refused. 


Cooke  and  Another  r.  Vaughan. 

mANSEL  had  obtained  a  rule  to  shew  cause  why  the  Where  m  writ 
bail-bond  should  not  be  given  up  to  be  cancelled,  and  a  IcdbU  the^* 
common  appearance  entered,  on  the  ground  of  variance  Je^^J^J^'rf 
between  the  capias  on  which  the  arrest  had  been  made,  "  geotieman," 

bat  that  ad* 

and  the  copy ;  the  capias  describing  the  defendant  by  the  dition  wai 
addition  of  *'  gentleman,**  and  the  copy  omitting  the  addi-  ^  semd:— 
tion  altogether.    He  contended  that  the  statute  2  W.  4,  ^'«»  ^**  *"• 

•^  ,  was  not  a  copy 

c  39,  s.  4,  mtended  that  an  exact  copy  should  be  served  of  the  writ,  in 
on  the  party,  and  that  although  the  form  of  writ  given  by  ^ul!^thetut 
that  statute  would  be  complied  with  without  inserting  the  *  wul4,  c39, 
defendant's  addition,  yet,  that  having  been  inserted,  it 
became  a  material  part  of  it,  and  should  not  have  been 
omitted  in  the  copy. 

Wordsworth  shewed  cause. — The  variance  is  imma- 
terial: the  addition  of  ''gentleman'*  was  merely  surplusage, 
and  might  have  been  omitted  altogether ;  and  the  Court 
win  not  set  aside  the  proceedings  for  any  trifling  variance 
not  affecting  the  sense  or  not  calculated  to  mislead,  where 
the  copy  is  substantially  correct :  Pocock  v.  Mason  (a). 
Cooper  V.  Wheale  (6),  Sutton  v.  Burgess  (c).  And  it  has 
been  held  expressly  that  in  a  writ  of  summons  the  addi- 


(a)  I  Bing.  N.  C.  246.  (h)  4  DowL  P.  C.  221. 

(c)  1  C.  M.  &  R.  770. 
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EmcH.  of  Pu&t,  tion  of  the  defendant  need  not  be  given.     Morris  v. 

Smith  {a). 


Parke,  B. — In  Suiion  v.  Burgess,  the  objection  was  not 
to  the  copy  but  to  the  indorsement  upon  it,  which  con- 
tained words  not  required  by  Rule  II.  Hil.  T.  2  W.  4.  I 
remember  feeling  considerable  doubt  whether  the  form 
prescribed  by  that  rule  was  correct,  and  whether  the  very 
words  there  objected  to  should  not  have  been  contained 
in  it.  But  the  objection  in  the  present  case  arises  upon 
an  alleged  non-compliance  with  the  statute,  which  requires 
a  copy  of  the  writ  to  be  served,  and  I  think  this  cannot 
be  called  a  copy  of  the  writ  itself.  The  insertion  of  the 
word  "gentleman,**  though  not  required  by  the  act,  does 
not  vitiate  the  writ,  and  the  copy  must  contain  all  that  the 
writ  does. 

Alderson,  B. — The  nearest  case  to  this  seems  to  be 
that  of  Smith  v.  Pennell  (6),  where  a  writ  was  set  aside 
for  the  omission  of  the  word  "  London  **  in  the  indorse- 
ment. The  addition  cannot  be  rejected  as  surplusage, 
and  it  ought  to  be  inserted  in  the  copy.  If  it  were  other- 
wise, you  might  insert  some  other  word  in  lieu  of  the  word 

gentleman,**  and  contend  that  it  was  still  a  copy. 


€i 


Per  Curiam. — The  rule  must  be  absolute,  but  without 
costs,  and  on  condition  of  the  defendant  undertaking  to 
bring  no  action. 

Rule  absolute  accordingly. 

(a)  2  G.  M.  &  R.  120.  (b)  2  DowL  P.  C.  654. 
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Eteh.  of  Plsati 
1838. 

Crowther  r.  Elwell.  ^      v     / 

X  HIS  cause  was  referred  at  Nisi  Prius  to  arbitration,  Where  some 
and  the  arbitrator  awarded  that  the  plaintiff  was  entitled  for^^e'pTainUfl; 
to  a  verdict  on  the  second  and  fourth  issues,  and  the  de-  */»<*  •o»e  for 

'  the  defendant, 

fendant  on  the  first  and  third.    The  defendant,  on  the  tax-  the  latter  win 
ation,  claimed  to  be  allowed  the  costs  of  certain  witnesses  the  costs  of  the 
b  respect  of  the  issues  found  for  him.     The  Master  re-  ^^"<!Xd^x^ 
fused  to  allow  such  costs,  without  an  affidavit  of  increase  ciosiveiy  in 

-   support  of  the 

Stating  **  that  they  were  material  and  necessary  witnesses  issues  found 

in  support  of  those  issueSj,  and  that  their  evidence  did  not  not  of  those 

apply  in  any  degree  to  the  issues  found  for  the  plain-  ''^^'^^ 

tiff'.'*    The  defendant  produced  an  affidavit,  which  stated  disprove  the 

that,  ''  although  the  evidence  of  those  witnesses  referred  for  the  plain- 

•tip 
to  a  certain  extent  to  the  issues  found  for  the  plaintiff, 

yet  that  the  said  witnesses  were  subpoenaed  by  the  de- 
fendant principally  and  specifically  with  a  view  to  support 
the  issues  found  for  the  defendant ;  and  that  such  wit- 
nesses, in  the  judgment  and  belief  of  the  deponent,  spoke 
only  generally  and  not  materially  to  the  issues  found 
against  the  defendant."  The  Master  not  deeming  this 
afiSdavit  sufficient,  refused  to  allow  the  defendant  the 
costs  of  those  witnesses. 

F.  F.  Lee  now  moved  for  a  rule  to  shew  cause  why  the 
Master  should  not  review  his  taxation. — The  affidavit  was 
sufficient,  and  the  Master  ought  to  have  allowed  the  costs, 
^n  Knight  v.  Moore  (a),  it  was  held  that  the  defendant  is 
entitled  to  the  costs  of  witnesses  called  to  establish  the 

• 

'^sues  eventually  found  for  him,  though  they  also  gc^ve 
^^idence  incidentally  on  the  other  parts  of  the  case.  The 
^Qst  seems  to  be,  what  is  the  issue  to  which  the  evidence 
^f  the  witnesses  is  substantially  directed.  In  Eades  v. 
•^verati  (6),  it  was  held  that  the  expences  of  a  witness 

(a)  3  Bing.  N.  C.  634 ;  4  Scott,         (6)  3  Dowl.  P.  C.  6S7. 
360. 
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^'^'^.^^^^*  called  by  the  defendant,   whose  evidence  was  substan* 

1838 

tially  directed  towards  the  issues  found  for  him,  were  pro- 
perly allowed  to  the  defendant,  although  he  gave  some 
evidence  upon  the  other  issues.  Here  it  is  sworn  that 
the  witnesses  were  subpoenaed  by  the  defendant  princi- 
pally and  specifically  to  support  the  issues  found  for 
him,  and  that  such  witnesses  spoke  only  generally  and 
not  materially  to  the  issues  found  against  the  defend- 
ant. It  is  submitted  that  if  a  party  swears  he  sub- 
poenaed the  witnesses  to  speak  specifically  to  the  issues 
found  for  him,  although  they  did  incidentally  speak  to 
the  other  issues  found  against  him,  he  ought  to  be  allowed 
the  costs  of  those  witnesses.  Suppose,  in  this  case,  the 
second  and  fourth  issues  had  not  been  raised  upon  the 
record,  these  witnesses  must  have  been  there  to  be  exa- 
mined on  the  other  issues  for  the  defendant. 

Alderson,  B. — If  the  witnesses  were  used  to  dis- 
prove  the  issues  found  for  the  plaintiff,  the  defendant 
cannot  have  the  costs  of  those  witnesses :  if  they  were 
not  used  for  that  purpose,  then  the  defendant  would  be 
entitled  to  have  them  allowed.  I  do  not  understand  the 
meaning  of  the  expression,  that  the  witnesses  were  subpce- 
naed  "  specifically "  with  a  view  to  the  issues  found  for 
the  defendant.  If  the  word  **  solely'*  had  been  used,  it 
would  have  been  intelligible.  The  only  definite  rule  is 
that  laid  down  by  Bayley^  B.,  in  Lardner  v,  Dick  (a), 
that  where  some  issues  are  found  for  the  plaintiff^,  and 
some  for  the  defendant,  the  latter  is  not  entitled  to  the 
expense  of  his  own  witnesses,  unless  their  evidence  re- 
lated exclusively  to  the  issues  found  for  him.  It  seems 
to  me  that  that  is  a  definite  rule.  You  are  seeking  to  in- 
troduce an  indefinite  rule,  which  is  to  depend  upon  the 
intention  of  the  parties  in  subpoenaing  their  witnesses. 

Rule  refused. 

(a)  2  C.  &  M.  389;  2  Dowl.  P.  C.  333. 


74  CASES  IN   THE  EXCHEQUER, 

Etch,  cf  Pkoi,  the  12th  of  May.    The  defendant  was  resident  within 
1838. 
*-  forty  miles  of  town.    It  appeared,   however,  from  the 

CoopBE       sittings  paper,  that  the  12th  was  only  an  adjournment  day 

W9ITMARIH.    to  the  16th.     On  the  14th  the  plaintiff*  gave  notice   of 

countermand. 

R.  V.  Richards  shewed  cause,  and  submitted  that  the 
16th  being  the  real  day  of  the  sittings,  the  countermand 
was  in  time :  but 

Per  Curiam. — ^It  is  clearly  too  late,  and  the  plaintiff* 
must  pay  these  costs. 

Rule  absolute. 


Dob  d.  Holder  and  Another  v.  Rushworth. 

A  notice  under  JMLARTIN  had  obtained  a  rule  calling  upon  the  defend- 
c  87,  •.Tk-  ^^^*  under  the  statute  1  Geo.  4,  c.  87,  s.  1,  to  shew  cause 
quiring  ihe^^  ^j^y  j^g  should  uot  enter  into  the  recognizance,  &c.,  re- 
ingtothesta-     quired  by  that  section.     The  notice  served  on  the  de- 

tnte,  to  appear     ^      ,  ,  .      »  i  .        *.  i- 

in  Court  in  fcudant,  pursuant  to  the  statute,  required  him,  *' according 
ncit'foiiowi^,"  to  the  statute,  to  appear  in  Court  in  Trinity  Term  then 
&c.  it  bad:  it     ^ext  followini?,   there  to  be  made  defendant,**  &c.  &c. 

ought  to  re-  * 

quire  hit  ap-  The  agreement  under  which  the  premises  occupied  by  the 

Sbe'snTday  defendant  were  let,  which  was  annexed  to  the  affidavits  in 

^^<S^"wh«-  *wpp^f*  ^f  ^^  r\i\<^^  appeared  to  have  been  unstamped  at 

ther  a  rule  can  the  time  the  rulc  was  granted,  but  to  have  been  subse- 

be  had  under 

that  itatute,  quently  Stamped.  It  was  sworn  also  in  the  affidavits  in 
or  ^reemcnt^  Opposition  to  the  rule,  that  the  premises  were  let  by  a 
it  unftanped      tenant  for  life,  who  was  dead,  and  that  the  lessors  of  the 

at  the  tioie  tba  ^     ^  '  ,     ' 

motiooiiimidtl  plaintiff*  were  not  the  remainder  men. 

Plaii  and  Archbold  shewed  cause.— First,  this  rule 
ought  to  be  discharged,  having  been  moved  on  the  pro- 
duction of  an  unstamped  agreement,  which  could  not  by 
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must,  by  the  statute,  be  made  on  production  of  the  lease 

or  agreement.     [Aklersan,  B. — Does  not  that  mean  that 
the  Court  must  see  it  before  they  make  the  rule  ?]     No — 
the  landlord  cannot  move  in  the  first  instance  without 
producing  it ;  Doe  d.  Caulfield  v.  Roe  {a).     The  words 
of  the  act  are — *'  it  shall  be  lawful  for  the  landlord,  pro* 
ducing  the  lease  or  agreement,  &c.,  to  move  the  Court  for 
a  rule  to  shew  cause." — Secondly,  the  motion  was  made 
too  soon,  the  tenant  having,  by  the  terms  of  the  notice, 
the  whole  of  the  present  term  to  appear  in.     The  non- 
appearance contemplated  by  the  statute  must  be  a  non- 
appearance at  the  time  prescribed  by  the  notice.     Lastly, 
the  lessors  of  the  plaintiff,  being  sworn  not  to  be  the 
parties  entitled  in  remainder,  cannot  adopt  this  extraordi- 
nary remedy,  which  is  given  by  the  act  only  to  landlords. 
[Lord  Abinger,  C.  B. — We  cannot  try  the   title  here ; 
it  is  sufficient  if  it  is  a  prim&  facie  case  within  the  act.] 
The  statute  only  applies  where  the  title  is  clear,  and  not 
where  the  defendant  disputes   it ;    Doe  d.  Saunders  v. 
Roe  (6). 

Martin,  contra. — In  Doe  d.  Phillips  v.  Roe  (c),  where 
a  similar  objection  was  made  as  to  the  stamp,  the  Court 
said,  that  if  a  stamp  were  requisite,  they  would  enlarge 
the  rule,  and  give  the  lessor  of  the  plaintiff  time  to  get 
the  instrument  stamped.  lAlderson,  B. — The  difficulty 
is,  the  instrument  cannot  by  law  be  used  in  evidence,  so 
that  there  were  no  materials  for  granting  the  rule.  If  it 
came  from  the  other  side,  the  Court  might  give  time  for 
stamping  it  before  shewing  cause.]  The  motion  was  in 
time :  the  lessor  of  the  plaintiff  would  have  been  entitled, 
OD  this  notice,  to  move  for  judgment  against  the  casual 

(a)  3  BiDg.  N.  C.  329.  (b)  1  Dowl.  P.  C.  4. 

(c)  6  B.  &  Aid.  766. 
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Bxch.  of  Pleat,  ejector  in  this  term.    The  notice  requires  the  tenant  to 

appear  accorMng  to  the  statute,  and  the  proper  con- 
struction is  to  refer  it  to  the  first  day  of  the  tenuj  which 
is  the  time  mentioned  in  the  statute. 


RUfHWOETH. 


Per  Curiam. — The  Master  certifiesi  that  if  it  were  a 
town  cause,  the  notice  must  require  the  tenant  to  appear 
on  the  first  day  of  the  next  term,  otherwise  it  would  be 
bad ;  and  the  statute  puts  the  notice  in  these  cases  on  the 
same  footing.  This  notice  was  therefore  bad|  and  the 
rule  must  be  discharged. 

Rule  discharged,  without  costs. 


Where  Wl  jus- 
tify for  pro- 
perty, which, 
though  suffi- 
cient in  amount, 
is  not  properly 
described  in  the 
affidavit  of  justi- 
Scation,  the 
plaintiff  is  not 
entitled  to  the 
costs  of  opposi- 
tion, bat  the 
bail  will  be  ad- 
mitted without 
payment  of 
costs,  and  the 
costs  of  the  op- 
position will  be 
costs  in  the 
cause. 


Brown  r.  Ahrbnfeldt. 

JJiUMFREY  opposed  bail  in  this  case,  and  in  the 
course  of  the  examination  it  appeared  that  the  property 
of  one  of  the  bail,  although  sufficient  in  amount,  was  not 
in  the  place  where,  in  the  affidavit  of  justification^  it  was 
described  as  being :  and  he  contended  that  this  defect  in 
the  affidavit  entitled  the  plaintifi^,  under  the  rule  of  T.  T. 
1  Will.  4,  s.  3,  to  the  costs  of  opposition  ;  and  cited  Hem* 
ming  V.  Blake  (a).  On  the  other  side  it  was  insisted 
that  the  only  consequence  was,  that  the  plaintiff  was  ex- 
cused from  the  costs  of  justification,  and  Stevens  v.  Mil" 
ler  (6)  was  referred  to ;  and  it  was  stated  that  that  con- 
struction had  lately  been  put  upon  the  rule  by  the  Court 
of  Common  Pleas. 


Parke,  B. — Looking  at  the  terms  of  the  rule,  which 
was  made  in  case  of  bail,  it  would  seem  that  the  only  effect 
is  to  excuse  the  plaintiff  from  the  costs  of  justification.     It 


(a)  1  Dowl.  P.  C.  179. 


(6)  2  M.  &  W.  368. 
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Sbwbu.. 


Egek.  rf  PU^,  by  virtue  of  the  statutes  in  that  case  made  and  proTided, 
^  and  that  the  said  William  Sewell  being  so  chargeable  as 

Attoemet-  aforesaid^  afterwards,  to  wit,  at  Westminster  aforesaid, 
was  in  due  manner,  according  to  the  form  of  the  statute 
in  such  case  made  and  provided,  assessed  as  and  for  the 
said  duties  in  a  certain  large  sum  of  money,  to  wit,  40/. 
for  the  year  ending  on  the  5th  of  April,  18d5,  whereof  the 
said  W«  Sewell  then  and  there  had  notice ;  and  that  after- 
wards, to  wit,  on  the  same  day  and  year  aforesaid,  at  the 
parish  aforesaid,  to  wit,  at  Westminster  aforesaid,  a  eer^ 
tain  warrant  for  collecting  and  levying  the  said  duties,  was 
in  due  manner,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  made,  issued  out,  and  delivered 
to  a  certain  collector  of  .the  said  duties  in  and  for  the 
aaid  parish.  And  the  said  Attorney-General  further  says, 
that  the  said  sum  of  money,  being  the  amount  of  the  said 
duties  assessed  as  aforesaid  on  the  said  William  SeweU, 
has  not  been,  nor  could  nor  can  be  levied  or  collected 
under  or  by  virtue  of  the  said  warrant,  and  that  the  same 
and  every  part  thereof  still  remained  and  was  due  and  in 
arrear  and  unpaid  to  his  Majesty,  and  that  the  said  Wil- 
liam Sewell  still  owed  the  same  and  every  part  thereof  to 
bis  Majesty,  whereby  an  action  hath  accrued  to  his  Ma- 
jesty to  demand  and  have  of  and  from  the  said  WiUiam 
Sewell  the  said  sum  of  40/.,  part  of  the  said  sum  of  money 
above  demanded. 

The  second  count  was  the  same  as  the  first,  except  that 
tbe  arrears  sought  to  be  recovered  were   for   the  year 
ending  the  5th  of  April,  1836. 
Plea,  the  general  issue. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middle- 
sex Sittings  after  Hilary  Term,  1837,  the  parchment 
achedule  of  defaulters  for  assessed  taxes  for  the  parish  of 
St.  George,  Hanover  Square,  made  pursuant  to  the  49 
Geo.  3,  c.  99,  s.  45,  was  produced  from  the  Head  Office  of 
Stamps  and  Taxes  at  Somerset  House,  from  which  it  ap- 
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Attoknbt- 
Obnebai. 

Bbwbll. 


peared  that  the  defendant  was  a  defaulter  in  the  years  E*ch,  «f  Piem, 

1834  and  1835,  of  the  sum  of  29/.  13*.  9rf.,  making  toge-         ^^^' 

ther  59/.  7«.  6d.,  and  which  was  proved  to  be  signed  by 

the  Commissioners  of  Taxes.     It  was  contended  on  behalf 

of  the  Crown,  that  these  schedules  were  conclusive  evi* 

dence  against  the  defendant  of  the  sums  mentioned  therein 

being  due  to  the  Crown,  it  having  been  enacted  by  the 

6  &  6  Will.  4,  c.  SO,  8.  13,  that  such  schedules  should  be 

"  conclusive  evidence  against  any  person  named  therein  as 

making   default  of  payment,  and  against  any  parish  &c. 

named  therein  as  in  default  of  the  sum  or  sums  mentioned 

in  any  such  schedule,  being  due  and  owing  and  in  arrear 

and  unpaid  to  his  Majesty,  his  heirs  and  successors,  unless 

payment  thereof  shall  be  proved ;  and  every  such  sum 

riiall  be  recoverable  from  the  person  or  persons  making 

default  of  payment  thereof,  as  a  debt  upon  record  to  the 

King's  Majesty,  his  heirs  and  successors,  with  full  costs  of 

lait  and  all  charges  attending  the  same.** 


Price,  for  the  defendant,  contended  that  this  being  a 
pericnal  information  against  the  defendant,  it  could  not  be 
supported,  since  no  information  in  personam  could  be 
founded  on  a  matter  of  record,  as  this  was  declared  to  be 
by  the  13th  section  of  5  &  6  Will.  4,  c.  20 :  That  the  pro- 
per proceeding  to  bring  that  record  before  a  jury  would 
^  by  scire  facias,  which  would  give  the  party  an  oppor- 
tunity of  replying  to  the  case,  and  putting  a  defence  on  the 
'^rd,  which,  by  this  mode  of  proceeding,  he  was  pre- 
cluded from  doing:  That  this  record  was  already  a  judg- 
iBent,  on  which  no  common  personal  information,  in  the 
i^ture  of  an  action  of  debt  on  a  simple  judgment,  could 
be  founded.  The  Lord  Chief  Baron  was  inclined  to 
Aink  the  objection  valid ;  but  a  verdict  was  taken  for  the 
Crown  for  59/.  Ts.  6cf.,  subject  to  the  opinion  of  the  Court 
^pon  the  objection  taken,  leave  being  given  to  the  defend- 
ant to  move  to  enter  a  verdict. 
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SM§h.  qf  Pidtt      In  Easter  Term,  1837.  Price  obtained  a  rule  nisi  accord- 
1838.         .  • 

ingly;  against  wbicb>  in  Trinity  Term, 


Attornst- 

GlNBRAL 
0. 

Sbweli.. 


The  Solidior'General  and  Amos  sbewed  cause.  The 
question  depends  upon  the  construction  to  be  given  to 
certain  acts  relating  to  the  assessed  taxes,  viz.  the  4cS  Geo. 
S,  c.  99|  the  43  Geo.  3,  c.  161,  and  the  S  &  6  Will.  4,  c.  SO; 
and  the  question  is,  whether,  upon  this  informationi  which 
is  in  the  nature  of  a  popular  action  of  debt^  the  Crown 
can  proceed  to  recover  these  arrears  of  assessed  taxes ; 
the  objection  on  the  part  of  the  defendant  being,  that  as 
the  statute  5  &  6  Will.  4,  c.  20,  s.  13,  has  declared  that  it 
shall  be  recoverable  as  a  debt  of  record,  it  can  only  be 
recovered  by  scire  Jacias,  or  extent^  or  an  information 
founded  upon  the  record.  [Lord  Abinger,  C.  B. — ^For- 
merly the  schedule,  which  you  used  in  this  case  as  con- 
clusive evidence,  was  a  record  of  the  Exchequer,  but,  by 
the  recent  statute  5  &  6  Will.  4,  c.  20,  the  schedule  is  to 
be  carried  to  the  Commissioners  of  Stamps  and  Taxes, 
and  be  deposited  and  remain  in  the  Head  Office  of  the 
Commissioners,  and  is  a  matter  of  record  there ;  and  the 
statute  declares  that  the  sum  due  from  the  defaulter,  as 
stated  in  the  schedule,  shall  be  recoverable  as  a  debt  upon 
record.]  Notwithstanding  that  enactment,  it  is  submitted 
that  it  is  quite  optional  on  the  part  of  the  Crown,  either 
to  proceed  upon  it  as  a  debt  of  record,  or  in  the  ordinary 
mode  of  recovering  any  other  debt  due  to  the  Crown. 
The  first  act  is  the  43  Geo.  3,  c.  99,  which  is  still  in 
force  subject  to  very  trifling  alterations,  and  which  gives 
directions  how  the  commissioners  are  to  proceed  to  re- 
cover the  money  due  under  the  act.  By  the  9th  section 
of  that  act,  the  commissioners  for  executing  the  act,  (who 
are  not  the  officers  of  the  Crown,)  are  in  the  several  pa- 
rishes to  issue  their  precepts  to  certain  persons  to  be 
assessors,  and  then  they  are  to  meet  on  a  certain  day 
annually,  and  appoint  persons  as  assessors,  who  are  to 
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Attoenbt* 

QlMftAt 

Siwnt. 


assess  the  different  taxes  upon  the  different  individuals  EMtk.  ^  Pi§a9, 
who  are  to  pay  them,  and  at  the  same  time  they  are  to 
return  the  names  of  two  persons  to  be  collectors.     The 
12th  section  provides  that^  on  or  before  the  5th  of  June 
in  every  year,  the  assessors  so  appointed  are  to  prepare 
and  deliver  to  the  commissioners  certificates  of  assess- 
mentSj  which  are  to  be  signed  by  the  commissioners^  and 
Ae  commissioners  are  to  prepare  and  deliver  three  copies 
of  the  assessments,  which  are  to  be  signed  by  them,  and 
one  of  which  they  are  to  deliver  to  the  collectors  to  be 
appointed  by  them,  with  warrants  under  their  hands  for 
collecting  the  same,  upon  which  the  collectors  are  to  make 
demand  of  the  sums  charged  upon  the  respective  parties 
at  their  last  places  of  abode ;  and  upon  payment  to  give 
acquittances,  which  shall  be  complete  discharges.     Then 
the  80th  section  provides  that  the  Crown  shall  appoint 
certain  officers,  to  be  called  surveyors  and  inspectors,  who 
are  to  be  checks  upon  the  accuracy  of  what  is  done  by 
the  collectors.     By  the  24th  section,  power  of  appeal  to 
the  commissioners  is  given  in  cases  of  surcharge  ;  and  by 
the  29th  section,  their  decision  is  declared  to  be  final. 
The  33rd  section  gives  the  collectors  a  power  of  dis- 
training on  payment  of  the  duties  being  refused,  and, 
in  certain  cases,  of  imprisoning  the  parties.     The  4kh 
action  provides,  that  the  collectors  are  not  to  include  any 
person  in  the  schedule  of  defaulters  to  be  returned  in- 
to the  Exchequer,  except  upon  oath  that  the  sum  for 
vhich  such   person   is  returned  in  default  is   due   and 
wholly  unpaid.     Then  the  45th  section,  which  is  import* 
>nt,  enacts,   **  that  the  collectors  appointed  as  aforesaid 
shall  make  a  due  return,  fairly  written  on  paper  under 
their  hands,  to  such  commissioners,  containing  the  names, 
■Qrnames,  and  places  of  abode,  of  every  person  within 
their  respective  collections,  from  whom  such  collector  or 
collectors  shall  not  have  been  able  to  collect  or  receive 
iuch  duties  for  any  of  the  causes  before-mentioned,  and 
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fy§k.  €f  PUm,  which  thall  have  been  duly  verified  on  the  oath  of  such 

1838« 

collector  as  aforesaid,  and  the  particular  reason  for  re- 
turning each  defaulter,  and  the  sum  and  sums  charged 
upon  every  such  person ;  and  such  commissioners,  after 
due  examination  thereof  on  the  oaths  or  affirmationt  as 
aforesaid  of  the  collectors,  shall  ascertain  the  sums  which, 
according  to  the  provisions  of  any  of  the  said  acts  herein* 
before  mentioned,  shall  have  been  discharged  from  assess- 
ment for  any  cause  therein  specifically  allowed ;  and  the 
said  commissioners  shall  also  make  out  their  schedules 
containing  the  sums  so  discharged,  and  the  sum  with 
which  each  and  every  defaulter  ought  to  be  charged,  and 
the  sums  which  shall  not  have  been  collected  by  occasion 
of  the  collector's  neglect,  and  which  ought  to  be  re- 
assessed on  the  parish,  ward,  or  place  as  aforesaid,  and 
shall  cause  the  said  several  particulars  to  be  inserted  ia  a 
schedule  fairly  written  on  parchment,  under  the  hands  and' 
seals  of  such  commissioners,  or  any  two  or  more  of  themj 
containing  the  names  and  surnames  of  the  said  collectors, 
and  cause  the  same  to  be  delivered  to  the  Receiver-Ge- 
neral, to  be  returned  by  such  Receiver-General  into  bis 
Majesty's  said   Court  of   Exchequer,  whereupon  everjf 
person  so  making  default  of  payment^  and  each  parish^ 
wardf  or  place^  so  in  default^  may  be  charged  by  process 
iff  courts  according  to  the  course  thereof  in  that  behalf S 
Then  came  another  act  in  the  same  year,  the  43  Geo.  8« 
c*  161,  the  23rd  section  of  which,  after  providing  that 
every  assessment  shall  continue  in  force  for  one  whole 
year,  commencing  the  5th  of  April,  and  that  the  duties 
shall  be  paid  by  quarterly  instalments,  and  that  it  shall 
be  lawful  for  the  commissioners   to   issue  and  deliver 
to  the  collectors  their  warrants  for  the  speedy  and  ef- 
fectual levying  and  collecting   the  said  dutiesy  as  the 
same  shall  become  payable  as  aforesaid i  enacts  as  follows: 
"  and  such  part  thereof  as  cannot  be  so  levied  and  col- 
lected may  be  recoverable  as  a  debt  upon  record  to  the 
'a  Majesty,  his  heirs  and  successors,  with  full  costs 
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of  luit,  and  all  charges  attending  the  tame ;   and  when  so 
reeoTeredi  the  said  duties  shall  be  paid  to  the  Receirer* 
General  in  aid  of  the  parish  or  place  answerable  for  the 
WBe.**    Now,  the  course  taken  in  the  present  case  was  in 
{mrsuance  of»  and  in  conformity  to,  the  directions  given 
in  that  act :  the  assessments  were  made  out  and  delivered 
ts  the  oollectors  to  collect  the  sums  assessed,  and  they 
eoDectad  what  they  could,  and  what  they  could  not  col- 
bet  they  put  into  a  schedule  of  defaulters,  which  they 
litamed  to  the  commissioners,  who  made  a  copy  of  it 
ind  returned  it  to  the  Receiver*G^neral,  by  whom  it  was 
tnosmitted  to  the  Court  of  Exchequer.    That  continued 
to  be  the  course  of  proceeding  until  the  act  of  5  &  6 
WilL  4j  c*  SO,  which  provides  that  the  schedules,  instead 
of  being  returned  by  the  Receiver-General  into  his  Ma- 
jeity*8  Court  of  Exchequer,  shall  be  transmitted  by  him  to 
the  Commissioners  of  Stamps  and  Taxes,  and  deposited  at 
their  head  office.    The  13th  section  of  that  act,  after  re- 
dtbg  the  latter  part  of  the  4oth  section  of  the  43  Geo.S, 
c.  99,  (which  provided  that  the  schedules  should  be  re* 
turned  by  the  Receiver*General  into  the  Court  of  Ex- 
ohoquer  ;)  and  also  reciting  that  it  was  expedient  that  such 
icbedulea  should  be  deposited  and  remain  with  the  said 
Commissioners  of  Stamps  and  Taxes  at  their  head  office, 
enacts,  **  That  all  such  schedules  as  aforesaid,  which  shall 
be  made  out  at  any  time  after  the  commencement  of  this 
let,  shall  be  delivered  over  or  transmitted  by  the  Receiver- 
General,  Receiver-Inspector,  or  other  receiver  to  whom 
the  same  shall  have  been  delivered,  to  the  Commissioners 
of  Stamps  and  Taxes,  and  shall  be  deposited  and  remain 
ia  the  head  office  of  the  said  last-mentioned  commissioners; 
ind  the  production  of  any  schedule  so  deposited,  and  pur- 
porting to  contain  the  name  or  names  of  any  such  defaulter 
or  defaulters  as  aforesaid,  shall  be  conclusive  evidence 
gainst  any  person  named  therein  as  making  default  of 
ptynent,  and  against  every  parish,  ward,  or  place  named 
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Sxeh.  ^  Ptioi,  therein  as  in  default  of  the  sum  or  sums  mentioned  in  any 
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such  schedule,  being  due  and  owing  and  in  arrear  and 
unpaid  to  his  Majesty,  his  heirs  and  successors,  unless 
payment  thereof  shall  be  proved ;  and  every  such  sum 
shall  be  recoverable  from  the  person  or  persons  making 
default  of  payment  thereof,  as  a  debt  upon  record  to  the 
King's  Majesty,  his  heirs  and  successors,  with  full  costs  of 
suit  and  all  charges  attending  the  same.*'  It  is  contended 
on  the  other  side,  that  inasmuch  as  in  the  latter  part  of 
the  clause  it  is  provided  that  the  money  shall  be  recover'' 
able  from  the  party  making  default,  as  a  debt  of  record, 
therefore  the  Crown  cannot  proceed  upon  the  former  part 
of  the  clause,  which  simply  states  that  ''  the  production 
of  the  schedule  so  deposited,  and  purporting  to  contain  the 
name  or  names  of  any  such  defaulter  or  defaulters  as 
aforesaid,  shall  be  conclusive  evidence  against  any  person 
named  therein  as  making  default  of  payment  of  the  sum 
or  sums  mentioned  therein,  being  due  and  owing  and  in 
arrear  and  unpaid  to  iiis  Majesty,  &c.**  It  was  contended 
at  the  trial  that  this  proceeding  was  a  great  grievance  to 
the  defendant,  and  that  if  the  proceeding  had  been  by 
scire  facias,  the  defendant  would  have  been  let  in  upon  the 
merits  ;  but  that  is  not  so,  for  the  only  question  in  that 
case  would  have  been  whether  there  was  a  record  or  not. 
This  enactment  makes  it  no  more  a  matter  of  record  than 
that  the  production  of  the  parchment  record  shall  be  con- 
clusive evidence,  and  that  the  debt  shall  be  recoverable  as 
a  debt  upon  record.  It  was  not  meant  that  the  Crown 
should  proceed  upon  this  schedule  as  being  a  record. 
[Lord  Abinger,  C.  B. — It  is  possible  to  conceive  that  par- 
ticular clauses  were  drawn  by  persons  who  had  not  a  very 
concise  and  accurate  knowledge  of  the  form  of  proceeding 
and  form  of  action  ;  and  perhaps  this  difficulty  never  oc- 
curred to  them.]  That  probably  is  the  real  solution  of 
the  matter ;  but  what  is  there  to  prevent  the  Crown  from 
recovering  against  this  defendant  the  sum  of  money  which' 
he  is  rendered  liable  to  pay,  and  as  to  which  the  pro- 
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doetion  of  the  parchment  schedule  is  made  by  the  act  Bsch.  rf  Pu^ 
conclusive  evidence  of  its  being  due  and  owing?     The 
Crown  might   have  had   a  more  summary   remedy   by 
extent  or  scire  facias  upon  this  parchment  at  the  stamp 
office^  but  they  have  proceeded  in  the  more  usual  and 
more  favourable  way  for  the  defendant.    [Alderson,  B. — If 
you  had  proceeded  in  that  way,  there  would  have  been 
a  difficulty  as  to  the  evidence.     You  are  in  a  difficulty 
either  way.]     But  in  neither  way  could  the  merits  of  the 
case  have  been  entered  into.    [Lord  Abinger^  C.  B. — The 
defendant  will  perhaps  say,  that  if  you  bring  your  action 
in  this  form^  the  production  of  the  schedule  is  conclusive, 
md  nothing  more  can  be  said  about  it ;  but  that  if  you 
bad  proceeded  by  scire  facias,  and  the  defendant  had  to 
ibew  why  you  should  not  have  execution,  there  might  be 
lome  difficulty  in  shewing  that  the  schedule  is  conclusive.] 
That  would  be  averring  against  the  record,  which  he  could 
not  do.     [Lord  Abinger^  C.  B. — He  might  object  to  the 
record  if  he  could  shew  some  error  in  it:  suppose  he 
ibewed   that  the  schedules   had  not  been   duly  signed 
by  the  commissioners,  or  had  not  passed  through  some 
form  required  by  the  statute.]    He  could  not  do  that  with- 
out some  application  to  the  Court  to  have  the  schedule 
brought  in.     The  act  has  said  that  it  shall  be  conclusive 
efidence.     [Aldersonf  B. — If  the  schedule  is  not  upon  the 
face  of  it  material,  it  would  not  be  conclusive  evidence* 
But  in  neither  way  could  the  defendant  have  entered  into 
tbe  merits  of  the  case.]     Certainly  not :   there  could  be 
00  merits  in  this  case.     Here  the  defendant  did  appeal  in 
one  case — and  the  act  has  said  that  the  judgment  of  the 
commissioners  shall  be  conclusive;  he  did  not  appeal  in 
the  other  case,  but  the  competent  authority  has  decided 
that  the  defendant  is  Uable  to  pay  the  taxes  imposed  upon 
him,  and  his  name  is  returned  as  a  defaulter  in  the  sche- 
dule,  [Lord  Abinger,  C.  B.— The  43  Geo.  3,  c.  IGl,  s.  23, 
f^uires  the  commissioners  to  issue  their  warrant  to  the 
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may  be  recoverable  as  a  debt  of  record  to  the  King* 
Therefore  the  record  is  a  record  of  this  Court.]  Then 
comes  the  subsequent  act,  5  &  6  Will.  4^  c.  20^  which  says  it 
shall  not  be  a  record,  but  shall  be  lodged  with  the  commia* 
sioners,  and  not  in  this  Court*  If  it  was  a  record,  there 
was  no  occasion  to  say  it  should  be  conclusive  evidence  | 
but  it  is  made  conclusive,  by  express  words,  both  of  the 
sum  being  due,  and  of  the  default  of  payment  [Lord 
Abingett  C.  B«— The  act  says  that  the  schedule  abali 
be  conclusive  evidence  of  the  sum  being  due  and  in  ar* 
rear,  unless  payment  thereof  shall  be  proved*  It  is  in* 
consistent  to  say  it  shall  be  conclusive,  but  it  may  be 
answered:  evidence  that  is  conclusive  admits  of  no  an* 
swer.]  Taking  the  whole  together,  it  means  concliisivs 
except  for  a  particular  purpose.  Supposing  a  scire  fadaa 
were  brought,  it  would  be  necessary  first  to  lodge  the 
record  in  this  court ;  as  when  a  scire  facias  is  brought 
upon  a  bond,  it  is  usual  to  file  the  bond  here  and  to  issue 
process.  lAlderson,  B. — The  question  here  is,  whether 
you  should  not  have  filed  the  schedule  in  court?  How 
can  the  Court  proceed  upon  a  record  which  ia  not  in 
court  ?]  The  Court  could  not  proceed  upon  the  schedule 
under  a  scire  facias,  if  it  waa  not  in  court :  but  here  the 
Crown  does  not  allege  it  to  be  of  record.  [AUerson,  B.— 
The  money  is  only  recoverable  as  a  debt  of  record.] 
That  only  means  that  it  is  conclusive  evidence  as  a  re» 
cord ;  it  would  not  be  imperative  upon  the  Crown*  [Lord 
Abinger,  C  B. — My  idea  is,  that  you  must  construe  the 
words  as  you  find  them ;  that  all  this  must  be  taken  tog^* 
ther ;  that  it  was  meant  that  it  should  have  the  effect  of 
a  debt  of  record  when  recovered  in  that  way :  but  the 
schedule  was  to  be  conclusive  evidence  of  the  debt*  Al» 
derson,  B. — The  question  is,  whether  prior  clear  woida 
may  not  be  adopted  by  the  Court,  and  the  Utter  words 
that  produce  the  inconvenience  be  rejected  as  nonsenaieal 
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or  inapplioable,— that  is  the  only  argument  in  your  favour;  MMifu  ^  Fim^^ 
there  is  the  word  "  recorerable  " — which  it  may  be  ar-  ^ 

gued  means  recoverable  if  the  Crown  pleasesi  or  if  the  ArroairBTf 
Crown  can  find  out  a  mode  of  recovering  it  in  that  way.] 
It  was  not  imperative  upon  the  Crown  to  adopt  that  reme* 
dy.  [Lord  Abinger,  C.  B.— The  difficulty  has  been  to 
see  how  the  record  should  be  deposited  with  the  Com- 
missioners of  Stamps,  and  process  be  issued  upon  it,  to 
leeover  the  debti  out  of  this  court.  That  could  not  have 
been  considered  when  the  act  was  drawn.  If  the  schedule 
had  been  brought  in  here,  then  the  process  could  have  is- 
sued* They  have  transferred  the  record  to  another  place, 
which  has  made  the  Court  feel  a  difficulty  in  dealing  with 
it;  if  it  had  been  brought  into  this  court,  that  difficulty 
would  not  have  arisen.]  The  Crown  are  thus  deprived  of 
the  proceeding  by  scire  facias,  and  it  is  submitted  they  may 
proceed  by  information,  in  which  this  schedule  is  oondu- 
nve  evidence. 

Pnegf  in  support  of  the  rule.— This  question  will  de« 
pend  upon  the  nature  of  the  debt,  and  the  nature  of  the 
proceeding  to  recover  the  duty  granted  by  the  legislature 
to  the  Crown.     Now  first,  what  is  the  nature  of  this  debt? 
It  is  unquestionably  in  its  nature  a  debt  of  record  to  the 
King,  and  not  merely  a  debt  of  record,  but  to  be  reco- 
vered aa  a  debt  of  record  to  the  King.     A  debt  of  record 
to  the  King  is  in  the  nature  of  a  judgment,  on  which  nc* 
thing  further  is  to  be  done.     It  is  necessarily  a  judgment. 
The  Crown    rosy   have    simple  contract  demands,   but 
cto  have  no  debi  not  of  record.     No  man  can  be  in  the 
Exchequer  indebted  to  the  King  except  by  record,  or 
^atsi  record.     It  has  been  said  that  a  debt  on  bond  is 
Bot  a  debt  of  record  :  but  no  instance  can  be  found  of  an 
isfonaation  filed  by  the  King  to  recover  a  bond  debt* 
This  is  infinitely  more  than  a  bond  debt.     A  debt  due 
^  bond  ia  recoverable  upon  scire  facias ;  but  this  is  m 
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•f  Pktup  debt  actually  enrolled.  It  is  very  true  it  is  no  longer  enrol* 
*  ^    led  in  this  Court:  because  the  act  provides,  that  instead  of 
Attobiibt*     being  brought  into  the  King*s  Remembrancer's  Office,  it 
^  shall  be  brought  into  the  Head  Office  of  the  Commissioners 

of  Stamps  and  Taxes, — making  that  office  a  branch  and  part 
of  this  Court :  for  the  record,  being  lodged  there,  becomes 
a  record  of  the  Court  of  Exchequer.  Whenever  a  public 
document  concerns  the  King  s  revenue,  it  becomes  a  re- 
cord of  the  King's  Court  of  Exchequer :  and  wherever 
any  such  record  is  required  to  be  filed,  that  place  becomes 
a  part  of  the  Exchequer,  for  it  is  under  the  surveillance 
of  the  Court.  [Lord  Abinger,  C.  B. — Then  the  Comnus* 
sioners  of  Stamps  and  Taxes  are  officers  of  the  Court  of 
Exchequer.]  Unquestionably.  lAldersotit  B. — You  say 
that  the  Lord  Treasurer's  Remembrancer  is  the  bead  of 
the  Exchequer  ?]  The  Lord  Treasurer  is  the  Master  of 
the  Court,  and  the  commissioners  its  ministers.  Every 
man  concerned  in  the  collection  of  the  King's  revenue  ie 
an  officer  of  this  Court,  and  under  its  immediate  and  per- 
emptory control.  The  Crown  has  a  particular  process  for 
the  recovery  of  its  debts,  from  which  it  cannot  deviate* 
Tie  main  object  of  the  Crown's  proceedings  is  not  only 
safety  from  danger  of  loss,  but  expedition  in  recovering  its 
debts.  When  the  Crown  has  a  debt  upon  record,  the 
King's  officers  have  no  right  to  put  that  debt  in  danger, 
and  run  the  risk  of  postponing  the  King's  judgment,  which 
they  do  by  this  proceeding ;  and  this  Court  cannot  allow 
it  to  be  done.  They  are  bound,  for  a  debt  of  this  kind^ 
which  does  not  lie  in  demand  but  in  distress,  to  pursue  a 
particular  remedy.  The  mode  of  proceeding,  together  with 
observations  as  to  the  nature  of  the  Crown  debts,  is  to  be 
£>und  stated  in  Lord  Chief  Baron  Gilbert's  Treatise  of  the 
Exchequer,  page  96.  He  there  says : — *'  Towards  the  time 
of  Henry  the  7th  and  Henry  the  8th,  as  the  revenue  in- 
creased, and  merchants  were  obliged  to  make  payments, 
ibQ  customers  and  collectors  received  bonds  from  the 
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ptrtiet  to  the  King.    These  collectors  were  no  more  than  &dL  rf  t%tm^ 
bailifii  or  receivers,  and  not  as  justices  between  the  King 
and  the  party,  and  therefore  the  acknowledgments  before 
them  were  not  in  a  court  of  record  :  and  there  was,  before 
the  9&  Hen.  8,  c.  89,  this  difference  between  them  and 
bonds  of  record,  that  these  were  immediately  levied  by 
the  levari,  but  those  debts  not  of  record  could  not  be  levied 
by  the  levari,  but  a  scire  facias  was  to  issue  thereupon; 
and  the  reason  of  the  difference  is,  that  where  an  obliga- 
tion is  acknowledged  in  a  court  of  record,  such  recognizance 
is  the  same  as  a  judgment ;  the  conusor  is  personally  present, 
and  the  Court  is  supposed  to  know  him  as  much  as  a  de- 
fendant against  whom  they  give  judgment;  and  hence  it  is 
that  the  levari  issues,  and  all  the  other  prerogative  process, 
and  that  the  debt  cannot  be  discharged  until  there  be  a 
receipt  upon  record." — ^Now,  what  becomes  o( proving  the 
poymeni — according  to  the  language  of  this  act  of  parlia- 
ment, '*  unless  payment  be  proved  ?  "    If  the  party  pro- 
ceeded to  pay  the  money  into  the  King's  own  hands,  it 
would  be  no  proof  at  all.     The  defendant  could  not  be 
discharged  till  he  has  his  acquittance  upon  record,  which 
in  the  Exchequer  language  is  called  a  "  quietus."    The 
learned  author  then  proceeds:  ''But  where  the  King's  mi- 
nisterial officer  takes  an  obligation  to  the  King,  such  obliga- 
tion is  not  of  record,  and  when  the  officer  delivers  such  obli- 
gation into  court,  the  time  of  delivery  is  recorded.   So  that 
if  that  obligation  be  just,  and  the  conusor  has  nothing  to  say 
against  it,  nobody  can  controvert  the  time  of  its  lien,  be- 
cause the  delivery  is  of  record,  and  therefore  it  ought  to 
bind  from  that  time,  but  the  obligation  is  no  more  than  a 
"Warrant  of  attorney  for  the  ministerial  or  other  person  to 
deliver  it  of  record :  for  being  an  act  in  pais  and  not  of 
record,  the  conusor  may  come  in  upon  the  return  of  the 
scire  facias,  and  traverse  the  obligation :  but  in  this  it  dif- 
fers from  a  warrant  of  attorney,  for  if  a  man  forge  a  bond 
sad  warrant  of  attorney,  and  then  confesses  judgment,  the 
defendant  can  never  deny  the  deedj  if  a  scire  facias  issued 
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MwA  $f  Pftdb  ftfter  a  year  and  a  day ;  but  in  this  case  there  is  no  judge- 
ment upon  the  bond,  for  the  bond  is  only  delivered  of 


cord,  and  therefore  the  judgment  upon  the  bond  arises 
only  on  the  scire  facias :  and  therefore  in  Ireland  they 
often  take  a  warrant  of  attorney  to  confess  judgment  •  •  •  • 
When  the  solicitor  for  the  Crown  hos  directions  to  sue 
upon  a  bond  only,  he  lodges  the  bond  in  the  Chief  Re* 
membrancer*s  Office,  and  immediately  a  scire  facias  issues 
thereon,  either  to  the  proper  county,  or  two  scire  facias  to 
the  city  of  Dublin."  That  is  the  mode  of  proceeding  in 
Ireland,  and  it  is  exactly  the  same  as  here. — The  au« 
thor  is  here  speaking  of  proceedings  which  he  says  are  not 
affected  by  the  course  of  the  Exchequer  in  any  way  :^-''  If 
bond  with  warrant  of  attorney  be  entered  into,  the  warrant 
is  brought  to  the  officer  who  enters  a  consent  in  his  book  of 
judgments,  that  judgment  be  forthwith  entered  up  for  his 
Majesty,  and  that  execution  may  issue.  In  this  case  tbera 
is  a  scire  facias  made  out,  signed  by  the  officer  and  filed, 
but  never  sealed,  which  is  first  enrolled,  and  is  in  the  oa* 
ture  of  a  declaration  at  common  law,  and  the  judgment 
made  as  those  on  the  plea  side,  by  cognovit  actionem,  be* 
oause  they  would  not  stay  the  return  of  two  scire  facias  to 
delay  the  King's  execution,  nor  clog  the  rolls  with  two 
writs  and  two  returns  from  the  sheriff.  But  when  judg* 
ment  is  given  in  debt  there  may  a  levari  immediately,  be« 
cause  it  is  an  immediate  execution  of  the  King's  judgment^ 
and  the  taking  out  a  scire  facias  proceeds  from  the  ignoranee 
of  the  clerks  in  taking  out  such  scire  facias,  as  if  only  a  bond 
had  been  sued,  and  there  had  been  no  warrant  of  attor* 
ney  given  to  enter  judgment."  By  this  the  nature  of  tbd 
Ring's  debt  is  clearly  shewn,  as  well  as  the  mode  of  its 
recovery ;  and  these  proceedings  are  as  clearly  informal, 
though  such  has  been  the  practice,  as  it  is  said,  since  the 
passing  of  the  4S  Geo.  3.  It  is  difficult  to  understand  the 
meaning  of  making  the  schedule  conclusive  evidence* 
What  is  it  evidence  of?  The  words  *' conclusive  evi* 
dence"  would  imply,  that  it  is  not  necessary  to  go  into 


TEIKITT  TXBM»  1  VICT.  0t 

tfidenee  at  aU.    And  where  is  the  use  of  an  inform* 
ition!   it  18  only  to  make  that  a  matter  in  pais,  which  it 
already  expressly  made  a  matter  of  record.     [Oumey^ 
B.-^It  is  to  be  conclusive  evidence*   "  unless  payment 
thereof  shall  be  proved."    Lord  Abinger^  C.  B.— 'Conclu* 
sive   evidence  of  the  debt,  unless  payment  is  provedi 
means,  I  suppose^  that  it  is  primfi  fscie  evidence  only." 
The  object  was  to  throw  the  onus  of  proving  payment  on 
the  defendant.]     Lord  Chief  Baron  Gilbert  has  told  us 
the  modes  of  proceeding  to  recover  the  King's  debts,  and 
the  nature  of  those  debts.     It  appears  that  the  Crown 
has  prerogative  remedies,  and  it  is  bound  to  adopt  them. 
These  proceedings   are   properly  distinguished  by  that 
learned  judge,  who  uses  these  words  :•— '*  For  debts  in  fieri 
an  information  is  the  proper  course,  but  when  once  they 
are  reduced  to  a  certainty,  the  proceeding  must  be  by  dis* 
tress:**  and  he  adds,   *'  A  debt  recoverable  as  a  debt  of 
record,  is  in  other  words  leviable  by  the  sheriff:** — that  is 
his  translation  of  **  recoverable  as  a  debt  of  record."    The 
revenue  of  taxes  has  been  put  by  Blackstone  and  other 
writers  upon  the  ground  of  ancient  duties  to  the  Crown, 
which  were  leviable  in  kind  without  any  proceeding  at  all. 
Therefore  it  is  clear  that  this  is  a  defined  and  settled  debt, 
upon  which  the  great  privilege  of  the  Court  of  Exchequer 
ought  to  be  exercised,  **  for  its  speedy  levy  and  for  the 
toonest  satisfaction  of  the  King's  debt."    The  course  of 
proceeding  in  this  case  should  have  been  by  levari  at  once: 
the  writ  should  have  been  issued  immediately  upon  this 
Schedule.     The  levari  is  clearly  a  writ  intended  to  supers 
•ede  any  other  measure  for  the  more  speedy  recovery  of 
the  King's  debt.  [He  here  read  the  form  of  the  writ,  which 
lie  had  obtained  from  the  King's  Remembrancer's  Office.] 
*Xhe  schedule  would  be  recited  in  the  writ ;  it  is  therefore 
in  the  nature  of  a  writ  issuing  on  a  judgment  of  this  Court 
and  out  of  this  Court.     [Lord  Abinger,  C.  B. — You  mean 
tossy  that  a  slight  alteration  in  this  writ  would  make  it  ap» 
plj  to  the  present  case,  by  setting  forth  that  it  was  a  reoord 
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jsmA.  rf  PUuH  in  the  possession  of  the  Commissioners  of  Stamps,  according 

to  the  act  of  Parliament.]  Yes :  it  is  submitted  that  die 
Head  OflScer  of  the  Commissioners  of  Stamps  and  Taxes 
is  an  oflScer  of  the  Court  of  Exchequer  to  all  intents  and 
purposes.  [Atderson^  B. — It  turns  upon  the  second  rnle 
of  the  48  Geo.  3,  c.  141  (class  V.)i  which  says  that  **  every 
such  schedule,  being  certified  under  the  hand  of  the  Re- 
ceiver-General or  his  deputy  of  the  county  or  division 
where  the  said  arrears  accrued,  to  the  Court  of  Exche- 
quer  at  Westminster,  shall  be  received  and  taken  as  suffi- 
cient evidence  of  a  debt  due  to  his  Majesty,  and  shall  be 
a  sufficient  authority  to  the  Barons  of  the  said  Court  or 
any  one  of  them,  to  cause  process  to  be  issued  against 
such  defaulters  named  in  the  said  schedules  to  levy  the 
whole  sum  in  arrear  and  unpaid  by  such  defaulters,  and  the 
sheriff  or  other  officer  to  whom  the  said  process  shall  be 
directed  shall  without  delay  cause  the  whole  sum  in  arrear 
to  be  levied."  Therefore,  upon  the  schedule  being  re- 
turned^ there  is  an  express  power  to  issue  a  levari  facias 
upon  it.]  The  same  writ  is  to  issue  in  all  cases  in  pari 
materia,  and  the  debts  are  to  be  recovered  as  of  record. 
[Lord  Abinger,  C.  B. — The  proper  process  for  recovering 
a  debt  of  record  by  the  Crown  is  by  levari  facias,  and  if 
the  party  against  whom  it  issues  has  equitable  pleas  to 
plead,  he  may  plead  them,  or  apply  by  motion,  which  is  the 
more  ordinary  case,  to  remove  the  hands  of  the  sheriff  and 
let  in  the  equitable  claim.]  In  cases  of  extent  it  is  so. 
[Lord  Abinger^  C.  B. — The  point  that  arises  is  this,  whe- 
ther in  the  construction  of  this  statute  the  Crown  has  not 
aright,  if  it  thinks  fit,  to  resort  to  the  popular  form  of 
action  for  the  recovery  of  a  debt  of  record.  Aldenon, 
B. — ^The  question  is,  whether  this  sum  returned  is  a  debt 
of  record.]  Not  precisely :  it  is  sufficient  to  shew  it  is  a 
debt  as  of  record.  [Alderson,  B. — A  debt  that  may  be 
made  a  debt  of  record.  Lord  Abinger,  C.  B. — Suppose 
an  assessment  were  made,  and  a  party  were  included  in  it 
who  was  not  living  in  the  place,  and  yet  that,  by  some 
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persona,  in  any  such  parish,  &c.,  the  Receiver-Gteneral 
aball  certify  the  same  to  the  Barons  of  the  Exchequer^ 
with  the  names  of  the  commissioners,  assessors,  &c.,  who 
aball  be  respectively  liable  to  process  from  time  to  time 
by  writ  of  distringas.  Then  we  come  to  the  5  &  6  WilL 
4,  c  SO,  upon  which  it  is  expressly  admitted  that  tbis  pro* 
ceeding  is  founded.  The  13th  section  enacts,  that  the 
schedule  *'. shall  be  delivered  over  or  transmitted  by  the 
Receiver-General,  Receiving*Inspector^  &c.,  to  whom  the 
same  shall  have  been  delivered,  to  the  Commissionera  of 
Stamps  and  Taxes,  and  shall  be  deposited  and  remain  in  the 
Head  Office  of  the  said  last  mentioned  commissioners***  \jAU 
dmrMon^h. — The  act  says  in  substance,  instead  of  delivering 
it  into  this  Court  it  shall  be  delivered  to  the  Commissioner* 
of  Taxes;  and  you  say  that  is  a  delivery  into  the  Court  of 
Exchequer.  How  is  that  consistent?  It  is  not  delivered 
into  any  part  of  the  Exchequer,  but  at  the  office  of  the 
commissioners.]  It  is  submitted  that  wherever  the  statute 
requires  an  Exchequer  muniment  to  be  deposited,  the  le* 
gislature  virtually  makes  that  office  a  part  of  the  Court 
[Alderionf  B. — You  must  say  that  when  it  was  in  the  Re* 
ceiver-General's  hands  it  was  in  the  Court  of  Exchequer; 
but  the  43  Geo.  3,  says  that  the  Receiver-General  is  to  re> 
turn  it  into  the  Court  of  Exchequer.]  It  is  not  attempted  to 
go  that  length.  [Lord  Abinger^  C.  B. — It  is  not  necessary 
to  go  that  length.  The  question  is,  whether  it  was  the 
intention  of  the  act  to  give  to  a  document  that  was  for* 
merly  brought  into  Court,  the  same  force  and  effect  as  if 
it  were  now  brought  into  Court?]  It  is  submitted  that  it 
cannot  be  otherwise.  It  is  at  all  events  quasi  a  record. 
[Lord  Abinger,  C.  B. — You  say,  that  as  the  Exchequer 
has  the  general  superintendence  of  all  the  revenaes  of  the 
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CiowOf  fr<Hii  which  process  can  issue  wherever  there  is  a 
iceord  regarding  such  process,  the  Exchequer  is  the  pro* 
per  court  for  the  cognisance  of  that  record.    AldersaUt 
B.-**Your  argument  is,  that  while  it  is  in  the  office  of  the 
bead  oommissioners  it  is  a  record.]    The  delivery  into 
Court  of  an  obligation^  such  as  is  spoken  of  by  Lord  Chief 
Baron  Gilbert,  means  the  delivery  of  the  obligation  under 
which  the  Crown  prooeeds»  and  which  is  sanctioned  by  the 
practice  of  the  Court,  and  the  Court  is  the  proper  reci- 
pient off  and  the  proper  depository  for,  such  a  muni- 
SMntt    The  language  of  Lord  Chief  Baron  Gilbert  is, 
diat  **  when  the  King's  ministerial  officer  "  (which  these 
commissioners  may  be  called,)  ''  takes  an  obligation  to  the 
King,  such  obligation  is  not  of  record,  and  when  the  offi* 
eer  delivera  such  obligation  into  Court  the  time  of  its  de- 
fitery  is  recorded,"  because  the  delivery  is  of  record.    The 
Mivery  into  the  Stamp  Office  means  a  delivery  into  Court, 
because  it  must  be  proved.     The  latter  part  of  the  13th 
MCtioa  says,  that  the  schedule  '^  shall  be  conclusive  evi- 
dence against  any  person  named  therein  as  making  default 
of  payment,  and  against  every  parish,  &c.,  as  in  default 
of  payment  of  the  sum  or  sums  mentioned  in  any  such 
icbedule  being  so  due  and  owing  and  in  arrear  and  un- 
paid to  his  Majesty,  &c.,  unless  payment  thereof  shall  be 
proved,  and  every  sucli  sum  shall  be  recoverable  from  the 
person  and  persons  making  default  of  payment  thereof  as 
I  debt  upon  record  to  the  King's  Majesty,  &c."    If  that 
dause  be  compared  with  the  language  of  the  levari  facias 
ind  distringas,  it  is  decisive  that  this  proceeding  by  in- 
igrmation  is  erroneous;  the  making  it  of  record  is  the 
foundation  for  that  immediate  and  speedy  process  which 
throughout  the  whole  of  the  act  the  officers  of  the  Court 
are  peremptorily  required  to  adopt.     The  act   in  fact 
lays,  whatever  language  we  use,  we  shall  be  understood 
when  we  say  a  debt  shall  be  recovered  as  a  matter  of  re- 
CQid  i  yott  shall  not  recover  it  as  a  matter  in  pais,  but  you 
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Etek.  ^  Pkmit  shall  issue  a  levari  facias  or  a  distrinsas.  The  constmetion 

contended  for  is  in  aid  of  rather  than  in  derogation  from 
the  right  of  the  Crown,  and  is  an  argument  for  the  mor^ 
strict  enforcement  of  the  King's  right,  and  the  recognised 
practice  of  the  revenue  laws.  On  these  grounds,  it  is  sub- 
mitted that  this  rule  ought  to  be  made  absolute. 


ATTOftIIET« 

QsiiBaAi. 

V. 
SSWSLU 


The  Soliciior-General  replied. — [Liord  AUnger,  C.  B« 
— Let  me  call  your  attention  to  this  view  of  the  question. 
There  are  two  or  three  cases  at  which  we  have  to  look.  One 
is  the  case  of  an  individual  who  does  not  pay,  and  the  other 
the  case  of  a  loss  which  the  parish  at  large  is  to  make  good : 
it  is  the  duty  of  the  collector  to  make  proper  returns  of  both, 
to  be  put  into  the  schedule.  Now  they  are  both  embraced 
in  the  13th  section  of  5  &  6  Will.  4,  c.  20,  and  they  are  both 
to  be  deposited  with  the  Commissioners  of  Stamps.  Sup* 
pose  this  had  been  the  case  of  a  parish  in  default ;  the 
charge  being  against  the  whole  parish,  you  cannot  file  an 
information,  as  they  are  not  a  corporation.  What  process 
would  you  take  under  the  act  to  enforce  the  debt  ?]  The 
Crown  would  proceed  against  the  parish  just  as  they 
would  have  done  before  the  passing  of  this  act,  and  the 
production  of  the  schedule  would  be  conclusive  evidence 
against  the  parish  as  a  default.  [Lord  Abinger,  C.  B.-»*- 
You  must  have  applied  to  a  Judge  of  this  court,  and  have 
produced  the  schedule,  and  then  have  shewn  by  affidavit 
that  it  was  duly  deposited  with  the  commissioners,  and 
then  have  applied  for  a  distringas  as  against  the  parish. 
As  you  must  do  that  in  the  one  case,  why  should  you  not 
in  the  other  case  do  the  same  thing?]  It  is  not  meant  to 
be  said  that  such  a  proceeding  might  not  be  taken  against 
an  individual  in  the  same  way.  [^Alderson,  B. — You  might 
have  brought  the  schedule  into  court.  Lord  Abinger, 
C.  B. — That  removes  the  difficulty,  supposing  it  to  have 
been  one,  and  it  may  have  been  so  felt  by  the  Commisionen 
of  Stamps.     It  is  with  them  that  the  schedule  is  now  de* 
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pocked,  and  it  might  be  a  more  convenient  place  of  depo-  ^Bm**  rf  ^Un^ 
lit,  fo  that  the  Commissioners  of  Taxes  might  have  more 
free  access  to  it  than  they  could  have  in  this  Court ;  but 
ttiU  the  intention  was  that  they  should  come  to  the  only 
Court  that  could  issue  the  process,  which  is  this  Court,  and 
upon  the  production  of  that  voucher  the  Court  would  issue 
the  levari.     It  is  to  be  left  with  the  commissioners  till 
wanted,  and  then  it  is  to  be  produced  by  them  to  the 
Court.]     That  is  probably  the  meaning  of  the  act.    It  will 
he  necessary  to  consider  the  case  of  a  parish  when  it  arises, 
but  it  is  submitted  there  is  nothing  to  prevent  the  Crown 
from  adopting  this  proceeding  in  the  present  case,  there 
being  a  debt  due  to  the  Crown,  of  which  the  production  of 
die  schedule  is  to  be  conclusive  evidence.    [Lord  Abinger, 
C«  B. — ^There  can  be  no  reason  why  the  Crown,  if  it  had 
the  tummary  process  upon  the  schedule  of  a  levari  facias, 
should  go  through  the  form  of  an  information  and  a  trial.] 
This  is  the  mode  of  proceeding  which  always  was  taken 
before  the  passing  of  this  act,  except  that  the  sched  ule 
was  not  conclusive  evidence.    [Lord  Abinger,  C.  B. — It 
it  recoverable  ''as  a  debt  upon  record."     What  is  the 
meaning  of  those  words?]     The  Crown  might  perhaps 
have  proceeded  by  scire  facias,  where  the  debt  is  per  re- 
cordiam.     [Lord  Abinger,  C.  B. — I  feel  the  force  of  tlie 
argument  on  the  other  side,  that  as  the  Crown  had  a  sum- 
mary process  to  recover  the  debt,  why  should  they  be  put 
in  a  worse  situation,  by  being  obliged  to  bring  a  popular 
action  of  debt?    There  maf/  be  a  reason,  for  aught  I  know, 
iithe  detail  of  office,  for  that  delay  of  the  Crown.     Alder* 
lOtt,  B. — A  document  is  to  be  produced  as  conclusive  evi- 
dence, but  it  is  to  remain  in  the  Stamp  Office.   It  is  strange 
that  it  should  be  produced  as  a  record  in  the  Exchequer, 
and  yet  remain  in  the  office  of  the  commissioners.     One 
eta  understand  its  being  to  be  produced  at  the  trial,  for 
then  it-would  go  back  again.]     There  is  little  doubt  that 
thsse'words/  "  recoverable  as  a  debt  upon  record,"  were 
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Ejtck,  of  Piemt,  copied  from  the  old  act  without  considerioff  the  effect 

1838. 

of  thcniy  and  without  seeing  that  they  had  become  not 
only  unnecessary  but  contradictory.  lAlderson,  B.— ^It  is 
quite  clear  that  the  act  has  been  drawn  by  one  person,  and 
settled  by  another,  and  probably  the  words  '*  unless  pay« 
ment  thereof  shall  be  proved/'  were  put  in  by  the  latter 
without  striking  out  the  words  *'  shall  be  conclusive  evi- 
dence;" the  latter  words  having  been  in  the  act  as  originally 
drawn,  and  it  being  considered  unjust  that  they  should 
remain  there  without  being  qualified  by  the  other  words.] 
The  only  way  in  which  it  can  be  reconciled  is  by  considering 
it  as  an  additional  benefit  given  to  the  Crown,  the  Crown 
in  a  prior  part  of  the  clause  having  a  right  to  proceed  as  if 
there  were  no  such  words :  then  it  is  added,  that  they  may 
proceed  upon  it  as  a  debt  of  record.  With  respect  to  the 
argument,  that  under  the  statute  of  Henry  the  Eighth,  the 
defendant  would  be  let  in  to  shew  his  equity ;  how  could 
that  be,  when  it  is  to  be  finally  adjudicated  upon  by  the 
commissioners,  by  the  express  direction  of  the  4S  Oeo*8; 
and  how  could  any  objection  that  the  commissioners  have 
so  disposed  of,  be  hi  the  eye  of  the  law  equity  and  good  con« 
science,  and  be  again  opened  ?  There  is  no  appeal  against 
the  judgment  of  the  commissioners,  except  by  applying  to 
the  Judges  in  a  mode  not  now  in  question.  The  con- 
struction contended  for  by  the  Crown  is  this : — the  statute 
says  that  the  schedule,  instead  of  being  returned  into  the 
Exchequer  to  be  a  quasi  record,  is  to  be  kept  where  it  is 
more  convenient,  by  the  Commissioners  of  Stamps  and 
Taxes;  and  when  it  is  there,  that  the  production  of  it  shall 
be  conclusive  evidence  of  the  money  being  due,  and  of  the 
Crown  being  entitled  to  judgment.  The  only  embarrass- 
ment arises  from  the  latter  words,  saying  that  it  shall  be 
recoverable  '*  as  a  debt  of  record,'*  but  the  Crown  con- 
tends that  that  is  merely  supererogatory.  There  is  a  post* 
tive  enactment  that  the  production  of  the  document  shall 
be  conclusive  evidence  of  the  debt  being  due ;  the  pnn 
vision  as  to  the  production  of  that  document  is  not  con- 


TRUIITY  T£RM»  1  VICT. 


99 


mwted  with  the  tubfequeDt  words^  which  provide  that  the  ^«*;  ^i/^^» 
Crowa  maj  prooecd  as  of  record. 


1838. 


Cur.  adv.  vult. 


The  judgment  of  the  Court  waa  delivered  in  this  term  by 


Atto&mst- 
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Lord  AaiNOEB,  C«  B. — ^Thia  was  an  information  filed 
by  the  Crown,  not  purporting  to  be  filed  upon  any  docu- 
ment or  any  reoord,  but  nmply  stating  that  the  defendant 
had  been  assessed  in  certain  taxes,  and  that  a  warrant  had 
issued  against  him  signed  by  the  commissioners,  but  that 
the  amount  had  not  been  nor  could  be  collected  under  it, 
and  that  the  same  remained  due  and  in  arrear  and  unpaid 
to  his  Majestyt  whereby  an  action  had  accrued,  &c.     The 
ioformation  was  supported  at  the  trial  by  the  production 
of  the  assessment  iUelf  from  the  Tax-Office,  in  which  the 
defendant  was  found  to  be  in  arrear  for  the  sum  of  money 
itated  in  the  information,  and  sought  to  be  recovered.     It 
was  contended  on  the  part  of  the  Crown,  that  by  a  modern 
itatnte,  the  5  &  6  Will.  4,  c.  £0,  s.  IS,  the  assessment  was 
made  conclusive  evidence ;  but  on  the  part  of  the  defend- 
•Qty  it  was  objected  by  Mr.  Price  that  the  same  statute 
made  the  debt  recoverable  o^  a  debt  of  record^  and  that 
the  Crown  could  only  recover  a  debt  of  record  by  scire 
fiidaa  or  extent,  or  by  filing  an  information  upon  the  record 
itself.     This  was  an  information  in  the  nature  of  a  popu- 
kr  action  of  debt,  without  any  record  at  all.    My  impres- 
aon  originally  at  the  trial  was,  that  the  objection  must  pre- 
Tsil.    The  Court  has  however  taken  time  to  consider  it, 
md,  with  some  degree  of  reluctance,  we  have  come  to  the 
oondusion  that  the  objection  was  a  valid  one,  and  that  a 
terdict  must  be  entered  for  the  defendant.    It  is  very  re- 
markable that  by  this  act  of  Parliament,  the  assessments 
that  used  to  be  returned  into  this  Court  are  now  returned 
to  the  Commissioners  of  Taxes,  and  are  to  be  kept  in 
their  office ;  and  yet  the  person  who  is  in  arrear  is  made 
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J^ch.  of  Pleat,  liable  to  pay  the  arrears  as  a  debt  upon  record.    The  do- 

cument  is  by  the  act  required  to  be  kept  bycommisrioners 
in  Somerset  House ;  and  though  no  doubt  the  object  of 
the  act  was  very  laudable  and  correct^  it  is  rery  tinfor* 
tunate  that  the  words  ''shall  be  recoverable  as  a  debt 
upon  record**  were  used  in  it  We  know  of  no  means  to 
recover  the  arrears  as  a  debt  upon  record,  except  by  scire 
facias,  or  by  extent^  or  by  filing  an  information  upon  the 
record  itself.  Here  there  is  nothing  but  a  mere  assess- 
ment and  a  warrant. 

Rule  absolute  to  enter  a  verdict 
for  the  defendant. 


On  motion  for 
judgment  as  in 
case  of  a  non* 
suit,  an  affidavit 
that  the  plaintiflf 
had  not  pro- 
ceeded to  trial 
for  want  of 
funds,  but 
expected  to  be 
in  funds  so  as 
to  try  at  any 
time  after  the 
Istof  July,  was 
held  a  sufficient 
excuse  to  dis- 
charge the  rule 
on  a  peremptory 
undertaking 
to  try  in 
Michaelmas 
Tcim. 


Radford  r.  Smith. 

Fowling  (on  the  12th  of  June)  shewed  cause  against 
a  rule  for  judgment  as  in  case  of  a  nonsuit^  on  an  affidavit 
of  the  plaintifTy  stating  that  his  only  reason  for  not  having 
proceeded  to  trial  in  due  time  was,  that  he  had  been  dis- 
appointed in  the  receipt  of  a  remittance  from  the  country, 
and  that  be  expected  to  receive  one  so  as  to  enable  him 
to  go  to  trial  at  any  time  after  the  1st  of  July  next.— He 
offered  a  peremptory  undertaking  to  try  in  Michaelmas 
Term,  and  urged  that  this,  being  a  mere  temporary  want 
of  funds,  furnished  a  sufficient  ground  for  discharging  the 
rule  on  these  terms ;  in  the  same  manner  as  a  temporary 
incapacity  from  a  domestic  .iffliction,  which  had  been  held 
a  sufficient  excuse  :   Weal:  d.  Burge  v.  Callaway  (a). 

Mansel,  contra,  ciled  Clcasby  v.  Poole  (6). 

Parke,  B. — Under  the  circumstances,  I  think  it  is  not 
unreasonable  to  discharge  the  rule  on  the  terms  proposed. 


(fl)  7  Price,  531. 


(A)  1  C.M.&R.621. 
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It  18  diffisrent  from  the  case  of  a  permanent  insolvency   £'<^^  of  Pieag, 

*  1838 

.wUeh  was  the  excme  set  up  in  Cleasby  v.  Poole  ;  .  here 
it  it  only  that  the  plaintiff  is  not  in  funds  at  present,  but 
eipeets  to  be  so  within  a  definite  period,  namely,  the  first 
i)f  next  month. 
•    .  .  Rule  discharged. 


Louisa  Cursuam,  Susannah  W. Merricks,  and  Harriet 
Merricks,  r.  William  Charles  Newland  and  Others. 

DY  order  of  the  Master  of  the  Rolls,  the  following  case  A  testator,  by 
wss  sent  for  the  opinion  of  this  Court  (a).  cia^usrof"hi7 

.    Richard  Merricks  made  his  will,  duly  executed  and  j';"^  Revised  ai 

'  ''  follow*: — "I 

attested,  and  bearing  date  the  2nd  day  of  June,  18^1,  and  give,  devise, 
thereby  (amongst  other  things)  gave  and  devised  his  un-  aiithe^est^of 
difided  third  part  of  certain  messuages,  lands,  tenements,  ^p/hold^and 

leasehold  es- 
tates, and  all 
Hber  mj  real  and  penonal  estate,  accordiog  to  the  nature  and  quality  of  such  estates  respect- 
My,  nulo  mj  wife  E.  M.  for  her  own  use  during  her  natural  lite,  and,  after  her  decease,  unto 
mf  i^Sd  aon  and  daugfaten,  artd  their  lawful  issue  respectively,  in  tail  general,  with  benefit  of 
WBfifOtship  to  and  amongst  their  issue  respectively  as  tenants  in  common,  and  not  as  joint 
tenants;  provided,  that  such  issue  not  to  have  a  vested  interest  until  they  attain  the  age  of  21, 
Wing  sons,  and,  being  daughters,  until  they  attain  that  age  or  are  married;    but  during  the 
l^Dority  of  the  tud  issue  of  my  said  son  and  daughters,  I  authorize  my  trustees,  or  the  survivor 
t(them,or  hisbeira,  after  the  death  of  my  said  son  and  daughters  respectively,  to  apply  the  whole 
«r  any  part  of  the  renta  and  proSts  of  the  said  estates,  and  not  exceeding  the  interest  of  the  pre- 
snnptive  share  of  such  child  therein,  for  and  towards  his,  her,  or  their  maintenance,  education, 
tad adrancement  during  minority:  and  in  case  my  said  son  and  daughters,  or  any  of  tliem,  shall 
fie  in  my  lifetime,  or  after  my  decease,  without  leaving  lawful  issue,  or  with  lawful  issue  which, 
Wiaga  son  or  sons,  shall  not  attain  the  age  of  21,  or,  being  a  daughter  or  daughters,  shall  not 
ittria  that  age  or  be  married,  then  the  share  or  shares  of  him,  her,  or  them  so  dying  to  be  for  the 
WneAt  of  the  surtrivors  and  their  issue,  in  the  same  manner  as  their  original  shares  are  hcrein- 
Mve  given  to  them  respectively."    In  previous  clauses  of  the  will,  the  testator  had  created  trusts 
if  different  sama  of  money  for  the  benefit  of  his  son  and  daughters  and  their  issue ;  and  it  was  ad- 
■ntted  that  in  those  clauses  the  word  '*  issue"  was  used  to  describe  their  children: — Jleldf  that  in 
(^  residnary  clause  also,  the  words  '*  lawful  issue  "  were  to  be  construed  as  words  of  purchase, 
*>i act  of  Umitation,  and  aa  designating  the  children  of  the  testator's  son  and  daughters;  and 
*^t  the  son  and  daughters  took  estates  for  life  in  the  freehold  property  thereby  devised,  with 
^'^itiBgent  remainders  in  tail  to  their  respective  children,  with  cross  remainders  in  tail  amongst 
^^  diildien  respectively,  and  cross  limitations  over  amongst  the  children  of  the  respective 
•■^Pits. 

^  («)  The  satne  case  bad  pre-     See  2  Bing.  N.  C.  58 ;  2  Scott, 
^^y  been  sent  for  the  opinion      105. 
^  ike  Conrt  of  Common  Pleas. 
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ArcA.  of  Pkat,  bereditamentSi  and  premises,  situate  in  the  paririi  of  Hel- 

^     Hngly^  in  the  county  of  Sussex,  in  the  occupation  of  his 

CoRSHAK      nephew  B.  W.  GKIl>ert,  or  his  undertenants  or  assigns, 

mm 

Nbwland.  unto  and  to  the  use  of  his  nephews,  B.  W«  OUbert  and  Or. 
F.  Gilbert,  and  their  assigns  respectively,  during  their  ntt^ 
tural  lires,  and  the  life  of  the  longest  lirer  of  them ;  and 
after  the  determination  of  those  estates  by  forfeiture  or 
otherwise  in  the  lifetime  of  his  said  nephews  or  the  sur- 
vivor of  them,  to  the  use  of  his  trustees,  W.  C.  Newland, 
W.  W.  Holland,  and  H.  Hall,  and  the  survivors  and  sur- 
vivor of  them,  and  the  heirs  of  such  survivor,  during  the 
natural  lives  of  his  said  nephews  and  the  life  of  the  sur- 
vivor of  them,  upon  trust  to  preserve  the  uses  therein 
limited  from  being  defeated,  &c. ;  and  from  and  after  the 
decease  of  his  said  nephews,  or  the  survivor  of  them,  to 
the  use  of  all  and  every  the  lawful  ehiidren  of  them  hk 
said  nephews,  and  their  heirs  and  assigns  for  ever,  as 
tenants  in  common :  and  in  case  there  should  be  only  one 
such  child,  then  to  such  only  child  and  his  or  her  heirs 
and  assigns  for  ever;  but  in  the  event  of  there  being  no 
such  child,  or  there  being  children  of  his  said  nephews,  or 
such  only  child,  and  they  or  he  or  she  dying  in  the  life- 
time of  the  said  B.  W.  Gilbert  and  G.  F.  Gilbert,  or  the 
survivor  of  them,  without  leaving  lawful  tJM#,  then  fipom 
and  after  the  decease  of  the  said  B.  W.  Gilbert  and  G*  F. 
Gilbert,  and  the  survivors  of  them,  the  testator  gave  and 
devised  all  the  said  messuages,  &c.,  to  the  same  uses  as 
he  had  thereinafter  directed  as  to  the  disposal  of  his  reai> 
duary  real  and  personal  estate  and  effects.  And  the  tea- 
tator  directed  that  his  trustees  should,  within  three  calen* 
dar  months  after  his  decease,  lay  out  and  invest  in  their 
names,  in  some  of  the  Government  funds,  the  sum  of  4000ti 
sterling,  and  stand  possessed  of  the  stocks  and  ftinda  bo 
purchased,  upon  the  trusts  following :  that  is  to  say,  [in 
trust  for  his  son  Richard  Merricks  and  any  wife  snnriving 
him,  for  life] ;  and  from  and  after  the  decease  of  the  aur- 
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fivor  of  tham,  upon  trust  to  pay  the.principal  of  the  said  BMek.  of  puas, 
tmst  nuNiics^  stocks,  or  fundsi  in  equal  shares  unto  an4  ^  '  ^ 

smoDgst  all  and  evtry  the  ehikhren  of  his  said  son  Richard  Curshah 
Menrioka  lawfully  begotten,  who  should  live  to  attain  the  nbwlamo. 
sge  of  twenty*one  years,  being  a  son  or  sons,  or  being  a 
daughter  or  daughters,  should  live  to  attain  that  age  or 
be  married  with  the  consent  of  parents  or  guardians;  and 
if  there  should  be  only  one  child  of  his  said  son  who,  be- 
ing  a  son,  should  live  to  attain  the  said  age,  or  being  a 
daughter,  should  attain  the  said  age  or  be  married  with 
•ueh  consent  as  aforesaid,  then  upon  trust  to  pay,  assign, 
or  transfer  the  whole  of  the  said  trust  stocks  or  funds  to 
saeh  only  child,  for  hit  or  her  own  use  and  benefit  abio- 
lotely.  But  in  case  his  said  son,  Richard  Merricks,  should 
die  without  leaving  lauful  issuet  or  leaving  lawful  issue, 
mtek  iMme,  being  a  son,  should  not  live  to  attain  the  age  of 
t»enty«one  years,  or  being  a  daughter,  should  not  attain 
that  age  or  be  married  as  aforesaid,  then  upon  trust,  im- 
nediately  after  the  decease  of  his  the  testator's  ssid  son 
Richard  Merricks  and  his  wife,  and  the  survivor  of  them, 
to  pay,  assign,  and  transfer  the  said  principal  trust 
itocka  and  funds  in  equal  shares  between  and  amongst 
the  testator's  four  daughters,  Elizabeth  Buckton,  Louisa 
Merricks,  Susannah  W*  Merricks,  and  Harriet  Merricks, 
who  should  be  then  living,  or  the  lawful  issue  of  such 
of  them  as  should  be  then  dead,  such  issue  taking 
the  part  or  share  which  i/ieir^  his^  or  her  mother  would 
have  been  entitled  to  had  she  been  then  living;  such 
share  to  be  divided  in  equal  parts,  shares,  and  pro- 
portions amongst  the  children  of  such  of  his  daughters 
who  shonld  be  then  dead,  if  more  than  one,  and  if  but 
one,  then  the  whole  of  such  his  deceased  daughter's 
share  should  go  and  be  paid  to  such  only  child  ;  and  if 
QSitber  of  the  testator's  said  daughters  should  he  living  at 
die  decease  of  his  said  son  Richard  Merricks  and  his  wife, 
without  leaving  laioful  issue  as  aforesaid,  then  he  directed 
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Bxek.  rf  PUais  that  the  whole  of  the  said  trust  stocks  and  funds  should 
1838. 
>      ^      ^     be  divided  between  and  amongst  all  his  grandchildren^ 

CoMHAK  being  children  of  his  aforesaid  daughters,  equally  between 
NfiWLAND.  them.  The  testator  then  directed  the  investment  of  three 
other  sums  of  3000/.  each,  for  the  benefit  of  his  unmarried 
daughters,  and  their  respective  issue  lawfully  begotteOf 
**  upon  exactly  the  same  trusts^  and  to  and  for  the  same 
ends,  intents,  and  purposes,  with  regard  to  his  said 
daughters,  and  any  husbands  they  might  leave  surviving 
them,  and  the  lawful  issue  of  them  his  said  daughters 
spectively,  with  remainder  over,  on  failure  of  issue,  to 
said  son  and  his  other  daughters  and  their  issue,  at  were 
before  declared  with  respect  to  the  said  sum  of  400QA 
thereinbefore  directed  to  be  laid  out  for  the  benefit  of  hU 
said  son  Richard  Merricks,  and  any  wife  and  bsue  he 
might  leave."  After  a  similar  trust  declared  of.  a  further 
sum  of  1000/i  limited  to  the  separate  use  of  the  testator's 
daughter,  Elizabeth  Buckton,  the  will  contained  the  follow- 
ing residuary  devise : — "I  give,  devise,  and  bequeath  all  the 
rest  of  my  freehold,  copyhold,  and  leasehold  estates,  with 
all  my  household  goods,  plate,  linen,  china,  and  all  other 
my  real  and  personal  estate,  with  their  appurtenances, 
according  to  the  nature  and  quality  of  such  estates  re* 
spectively,  to  my  dear  wife,  Elizabeth  Merricks,  for  her 
own  absolute  use  and  benefit  for  and  during  the  term  of 
her  natural  life  ;  and  from  and  immediately  after  her  de- 
cease, unto  my  said  son  and  daughters,  Richard  Merricks, 
and  Elizabeth  the  wife  of  the  said  George  Buckton,  Louisa 
Merricks,  Susannah  Woudyer  Merricks,  and  Harriet 
Merricks,  and  their  lawful  issue  respectively,  in  tail  gene- 
ral, with  benejit  of  survivorship  to  and  amongst  their  iasue 
respectively,  as  tenants  in  common,  and  not  as  joint  tenants : 
provided  always,  that  such  issue  not  to  have  a  vested  in^* 
terest  until  they  attain  the  age  of  twenty-one  years,  beit^g 
sons,  and  being  daughters,  until  they  shall  attain  that  age 
or  be  married ;  but  during  the  minority  of  the  laid  inme 
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of  ony  said  son  and  daughters  respectively,  I  do  hereby  Stdk.  qf  PUoi^ 

aothorize  my  said  trustees,  or  the  suryivors  or  survivor  of    ^   ^^^'  ^ 

them,  or  the  heirs  of  such  suryivor,  after  the  death  of      Cubibam 

either  my  said  son  or  daughters  respectively,  to  apply  the      nbwlakd. 

vkole  or  any  part  of  the  rents,  issues,  and  profits  of  the  said 

estates*  and  not  exceeding  the  interest  of  the  presumptiye 

sluire  of  each  child  therein,  for  and  towards  his,  her,  or 

their  maintenance,  education,  and  advancement  in  life 

during  minority ;  and  in  case  my  said  son  and  daughters, 

or  any  or  either  of  them,  shall  die  in  my  lifetime,  or  after 

my  decease,  without  leaving  lawful  issue,  or  with  lawful 

issue  which^  being  a  son  or  sons,  shall  not  live  to  attain  the 

age  of  twenty-one  years«  or  being  a  daughter  or  daughters, 

shall  not  live  to  attain  that  age  or  be  married,  then  the 

fait  or  share,  or  parts  or  shares  of  him,  her,  or  them  so 

dying,  to  be  for  the  benefit  of  the  survivors  and  their  issue, 

b  the  same,  manner  as  their  original  parts  and  shares  are 

berraibefore  given  to  them  respectively  as  aforesaid." 

And  the  testator  appointed  the  said  W.  C*  Newland,  W. 
W.  Holland,  and  Henry  Hall,  executors  of  that  his  will* 

The  testator  departed  this  life  on  the  SGth  day  of  June, 
1828. 

The  said  B.  W.Gilbert  has  one  child  only,  the  defend- 
ant Thomas  Gilbert.  The  said  G.  F.  Gilbert  never  has 
liad  any  child.  The  said  Richard  Merricks,  the  son  of 
the  testator,  has  never  had  any  child.  The  said  Louisa 
JAerricks,  now  Louisa  Cursham,  (one  of  the  plaintiffs,) 
never  had  any  child.  The  said  Elizabeth  Buckton,  (one 
of  the  defendants,)  has  seven  children,  all  of  whom  are 
infants  under  the  age  of  twenty-one  years. 

Elizabeth  Merricks,  the  devisee  for  life,  died  in  the 
month  of  April  1823. 

The  question  for  the  opinion  of  the  Court  is,  what 
estates  the  children  of  Richard  Merricks,  the  testator, 
took  in  the  freehold,  copyhold,  and  leasehold  lands  re- 
spectirely  devised  by  his  will,  and  whether  the  grand- 
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JIfii.  ^  PfMMb  children  take  by  purchase  any  and  what  estates  in  the 

same  hmds  respectiTely,  or  any  of  them. 

The  following  were  the  points  for  argument  stated  on 
each  side  :— 

The  plaintiffs  will  submit  that  they  take  estates  tail  in 
the  residuary  freehold  and  copyhold  estatesi  subject  to 
limitatioRS  over  by  way  of  contingent  remainder,  and  that 
they  take  corresponding  interests  in  the  residuary  lease- 
hold  estates  held  for  years,  subject  to  a  limitation  OTer  by 
executory  bequest,  and  that  there  are  interests  in  the 
nature  of  cross-remainders  in  faTour  of  the  plaintifis,  as 
between  them  and  their  co-devisees,  Richard  Merricksand 
Elisabeth  Buckton. 

The  defendants  will  contend  that  the  residuary  freehold 
and  copyhold  estates  sre  devised  to  the  testator's  son  and 
daughters,  as  tenants  in  common,  for  their  respective 
Ktos  only,  with  contingent  remainders  of  their  respectifie 
shares  to  their  respectire  children,  by  purchase,  as  tenants 
in  common  in  tail,  with  cross  remainders  between  the  child- 
ren in  tail,  with  cross  limitations  between  the  families : 
and  that  the  residuary  leasehold  estates,  i.  e.  chattels  real, 
are  subject  to  corresponding  limitations* 

The  case  was  argued  in  Hilary  Term,  1837,  by 

HodgMon^  for  the  plaintiffs. — The  plaintiffs  are  the  tfarM 
daughters  of  the  testator,  who  were  unmarried  at  the  data 
of  his  will,  and  the  defendants  are  children  of  their  sister* 
Mrs.  Buckton.  The  plaintiffs  contend,  first,  that  they 
take  estates  tail  under  the  residuary  devise ;  or  secondlyt 
that  if  they  take  for  life,  with  limitations  over  by  way  of 
oootiogent  remainder  to  their  children,  they  take  vested 
remainders  in  tail  in  their  respective  shares. 

First.  The  decision  of  this  case  depends  upon  the  con- 
struction to  be  assigned  to  the  words  *'  lawful  issue*'  in  the 
will ;  whether  they  are  to  be  considered  words  of  limitation 
or  words  of  purchase.  The  general  rule  for  the  construction 


TRINITY  TBRMi  1  VIOT.  Uj/f 

of  these  words  was  laid  down  by  Lord  Ekkm  in  Doe  d.  Mtek.  jf  Ptaw, 
JeiMcn  ▼•  Wright  (a),  and  a  Tery  clear  exposition  of  it  has 
more  recently  been  giTen,  in  the  case  of  Lees  v.  Moslejfib), 
in  this  Court ;  the  construction  there  adopted,  if  it  is  to 
prerail  in  this  case,  was  undoubtedly  adverse  to  the  plain- 
tiffs ;  but  it  will  be  submitted  that  the  present  case  is  dia- 
tingindiable  in  its  cireumstancesi  and  by  the  peculiar  lan- 
guage of  the  will*  It  is  an  obfious  remark,  that  the  framer 
of  this  will  appears  in  all  the  preceding  clauses  to  have 
perfectly  understood  the  legal  effect  of  the  terms  used : 
10  the  devises  to  the  nephews,  and  the  trusts  for  payment 
of  legacies  to  the  children,  the  words  are  all  clear  and 
intelligible :  whilst  in  the  residuary  devise  all  is  confusion 
and  difficulty*  The  principle  is  fully  recognised,  that 
vheie  a  testator  uses  words  which  have  a  technical  mean- 
bg,  or  have  acquired  a  known  legal  import,  they  shall  re- 
oeive  that  construction,  unless  it  be  distinctly  shewn  that  he 
had  a  contrary  intention*  The  term  **  issue*'  may  be  said 
to  stand,  in  legal  constructioui  between  the  words  **  heirs 
of  the  body"  and  other  more  indefinite  words.  But,  in 
truth,  the  terms  *'  heirs  of  the  body"  and  **  issue"  are 
strictly  synonymous.  They  are  so  used  in  the  most  strictly 
drawn  msrriage  settlement, — where  the  first  limitations  in 
tail  will  be  to  A.  and  the  heirs  of  his  body,  and  then,  in 
limiting  the  remainder,  the  phraseology  always  is — '^in 
default'of  such  Mft/^,  &c."  "Issue,"  therefore,  is  primi 
hde  a  word  of  limitation.  The  question  then  is,  whether 
in  this  devise  a  clear  intention  is  manifested  to  use  it  in  a 
different  sense.  Now  this  residuary  clause  comprises  both 
real  and  personal  estate ;  and  the  decision  of  the  case  will 
turn  much  upon  that  circumstance,  and  upon  the  distinctions 
applicable  to  each.  But  let  it  be  supposed  for  the  present 
to  be  a  devise  of  real  estate  only:  it  is  clear  that  the  tes- 
tator had  in  his  contemplation  different  persons  who  were 

(a)  2  BHf  b,  2.  (6)  1  Younge  &  Col.  689. 
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EM.  tf  FUtu,  to  take  difTerent  quantities  of  estate,  viz.  estates  for  life 

1*838 

^  and  estates  in  tail.  The  first  clause  expressly  limits  the 
CuRMAM  gift  to  his  wife  for  life ;  if  the  children  were  to  take  no 
NMniAiTD.  more,  why  is  it  not  limited  as  expressly  to  them  !  It  may 
undoubtedly  be  read  as  two  devises,  so  as  to  give  estates  for 
life  to  the  son  and  daughters,  with  remainders  in  tail  to 
their  issue;  but  that  appears  a  violent  construction  of 
the  words.  The  testator  could  hardly  have  expressed 
his  intention  of  giving  estates  tail  to  the  children  more 
plainly,  unless  he  had  said  **  unto  my  said  son  and  daugh- 
ters and  the  heirs  of  their  bodies  respectively."  But  it  will 
be  said  that  the  subsequent  clauses,  as  to  the  time  of  vest- 
ing, the  benefit  of  survivorship  among  the  issue,  &c«,  are 
inconsistent  with  this  conclusion,  and  it  must  be  admitted 
that  they  present  much  difficulty.  But  there  are  author- 
ities to  shew,  that  where  there  is  a  gift  to  the  first  taker 
for  life,  and  afterwards  to  his  issue,  ''with  benefit  of  surri- 
vorship/'  these  latter  words  have  been  disallowed,  and  ha¥e 
not  prevented  the  devise  from  being  construed  to  give  an 
estate  tail.  The  general  intention  of  the  testator  is  that 
all  the  issue  shall  take,  but  he  wishes  them  to  take  in  a 
particular  mode,  other  than  the  rules  of  law  will  permit, 
and  so  has  introduced  some  inconsistency  into  the  devise. 
So,  the  provisions  that  they  shall  not  take  **  vested 
interests*'  until  they  attain  twenty-one,  and  for  mainte- 
nance during  their  minorities,  do  not  necessarily  militate 
against  the  construction  of  an  estate  tail  to  their  par^its* 
The  son  and  daughters  might  die  without  having  disposed 
of  the  estate,  and  therefore  the  testator  provides  for  the 
minorities  of  their  heirs  of  the  body.  He  cannot  have  in- 
tended to  use  the  words  **  vested  interest*'  in  their  strict 
sense ;  he  must  mean  that  they,  that  is,  the  immediate  mue 
of  his  children,  for  whom  the  rules  of  law  allowed  him  to 
make  provision  during  their  minorities — shall  take  no  in- 
terest in  possession  till  twenty-one.  Again,  the  clause 
providing  that  on  the  death  of  any  of  the  children  in  the 
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teitator^fl  lifetime,  or  tbeir  issue  under  twenty-one,  their  M^ek.  tf  m§u» 
shares  shall  go  over  to  the  survivors  or  their  issue,  creates  ^ 

a  farther  diflSculty.  But  devises  of  this  kind  also  have  Curwam 
been  held  consistent  with  the  construction  of  an  estate  tail ;  NswbAir9. 
in  some  cases  they  have  been  said  to  create  a  contingent 
resMunder  on. the  estate  taiL  The  present  case,  however, 
{iresents  a  readier  solution  of  the  difficulty*  This  is  a  devise 
of  real  and  personal  estate:  as  to  the  latter,  there  can  be 
no  limitation  over  after  a  general  failure  of  issue  of  the  first 
Isker ;  but  the  rule  against  perpetuities  is  evaded  by  giving 
an  absohite  interest  to  the  first  taker,  with  a  proviso  that 
the  estate  shall  go  over  if  he  dies  without  leaving  issue, 
!or,.if  leaving  issue,  they  die  under  age.  Now,  this  tes- 
Istor,  having  to  provide  for  the  case  both  of  personal  and 
real  property,  instead  of  keeping  the  limitations  as  to  each 
distinct,  has  combined  them  in  one  clause,  introducing 
provisions  which  are  perfectly  proper  as  to  the  leasehold, 
but  unnecessary  and  inapplicable  as  to  the  freehold ;  since, 
at  whatever  age  the  first  taker  dies,  the  freehold  estate 
will  go  over  on  failure  of  his  issue. 

.   The  authorities  applicable  to  this  question  may  be 
classed  under  five  heads.     First,  those  which  have  arisen 
on  a  devise  to  a  man  and  the  heirs  of  his  body^  and  which 
it  is  only  necessary  generally  to  refer  to :  Goodright  v* 
¥^lyn  (a),    Wright  v.  Pearson  (6),  Doe  d.  Candler  v. 
Smih(c),  Doe  d.  Bagnall  v.  Harvey  (d),  Doe  d.  Wrighi 
V.  Jesson*    Secondly,  cases  which  have  turned  on  a  pro- 
vision for  the  contingency  of  the  devisee  dying  under 
twenty-one,  the  words  still  being  "  heirs  of  the  body" : 
A)tf  d.  Candler  v.  Smith,  Doe  d.  Strong  v.  Goff(e),  Crump 
^*  Norwood  (f)  ;   the  two  latter  being  indeed  overruleil 
^y  Doe  d.  Wrighi  v.  Jesson.     Thirdly,  cases  where  the 

(fl)  2  Lonl  Raym.  143/ ;  2  Sir.  (rf)  4  B.  &  Cr.  610. 

?29.  (e)  11  Eaat,  668. 

{V)  Ambl.  368 ;  1  Eden,  119.  (/)  7  Taunt.  362. 
(c)  7T.lt  531. 
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jSmI.  tf  Pkmh  word  children  was  U8ed«  as  in  WoUen  v.  Andrewes  («),  aad 

Mortimer  v.  fVesi  (6).  In  all  the  eases  abore  cited,  the  de- 
Tises  have  been  held  to  carry  estates  tail.  Fourthly,  where 
the  word  ''  issue  "  has  been  used :  thus,  in  JDoe  d.  Bkmd^ 
ford  Y.  Applin  (c),  where  the  devise  was  to  A.  for  life,  and 
after  his  decease  to  and  amongst  hie  ieeue^  and  in  default 
of  issue,  then  oyer,  A.  was  held  to  take  an  estate  tail,  the 
moxiimmongeti  which  imported  division,  being  rejected,  as 
inconsistent  with  the  general  intention  of  the  devisor.  &• 
in  Doe  d.  Code  v.  Cooper  (cf ),  and  Roe  v.  Orew  (e),  where 
there  was  a  devise  to  A.  for  life,  and  after  his  decease  to  hie 
ieeme  ae  tenants  in  common^  but  in  case  A.  should  die 
without  leaving  issue,  over :  this  was  held  to  give  A.  an 
estate  tail,  and  the  cases  were  considered  analogous  to 
those  which  had  arisen  on  the  rule  in  Shelley's  case,  and 
in  which  it  had  been  ineffectually  contended  that  the 
words  '*  heirs  of  the  body  "  might  be  considered  words  of 
purchase,  where  words  of  limitation  were  superadded. 
Frank  v.  Stovin  (/),  King  v.Burchell  ( jf),  (in  which  oaae 
there  was  a  proviso  against  alienation,  which  is  primA 
facie  altogether  inapplicable  to  an  estate  tail),  Franklin  v. 
Lay  (A),  Denn  d.  Webb  v.  Puckey  (t),  MurthwaUe  vi 
Jenkinson  (k),  Mogg  v.  Mogg  (/),  are  all  cases  falling 
within  this  class,  and  in  all  of  which  the  word  ''  issue,^*  not- 
withstanding qualifications  supposed  to  be  inconsistent  with 
that  construction,  was  held  to  import  an  estate  tail.  In 
Harvey  r.  Harvey  fhetore  the  present  Vice  Chancellor  (m)^ 
the  word  issue  was  expressly  contrasted  on  the  face  of 
the  will  with  the  words  heirs  of  the  body;  it  contained 

(a)  2  Bingr.  126.  (h)  2  BWgh,  69,  note. 

(»)  2  Sim.  276.  (t)6T.  R.299. 

(c)  4  T.  R.  82.  {k)  2  B.  &  Cr.  368;  3  D;  & 

(d)  1  East,  229.  R.  766. 

(e)  2  Wils.  324.  (0  1  Meri?.  664. 
(/)  3  East,  648.  («)  Reg.  Book,  A.,   1853-4, 
(g)  1  Eden,  424;  Ambl.  379.  fol.  1361. 
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Atei.  ^  PUatt  ihainders  in  tail  to  the  issue  of  each,  they  took  the  next 
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'  ^  immediate  remainder  to  themselves  in  tail,  and  conse^^ 
CoBiRAK  quently,  that  part  of  the  certificate  of  the  Conrt  of  Com^ 
Nbwlanh.  naon  Pleas  which  stated  that  cross  remainders  in  tail 
were  created  among  the  grandchildren,  ought  not  to  be 
adopted.  The  leading  authority  on  this  point  is  Doe  d. 
Bean  y*  Halley  (a),  in  which  the  devise  was  to  Michael 
Halley  for  life,  sans  waste,  remainder  to  his  first  son 
and  his  heirs,  with  a  condition  that  he  took  the  testator's 
name,  and  in  default  of  issue  male  of  M.  H.,  then  over; 
and  it  was  held  that  M.  H.  took  for  life,  with  remainder 
to  his  first  son  in  tail  male,  with  remainder  to  himself  iii 
tail  male*  That  is  a  strong  and  conclusive  authority  in  the 
present  case;  and  the  case  oi  Doe  d.  Oallini  y.  Oattini  (fr) 
is  also  an  authority,  for  there  it  was  held  that  there  were 
two  estates  tail.  If  this  construction  be  adopted,  the  cross 
remainder  clause  becomes  very  simple ;  but  if  the  Court 
should  hold  that  the  devise  was  to  the  son  and  daughters 
for  life,  with  remainder  in  the  share  of  each  to  the  child* 
ren  of  each  in  tail,  the  application  of  cross  remainders 
becomes  very  difficult,  for  it  must  take  place,  first  as  be* 
tween  grandchildren  in  each  share,  and  afterwards  as 
between  children  and  grandchildren  (i.  e.  between  the 
series  of  limitations  under  which  they  are  to  take)  in  the 
entirety;  which,  to  express  it  intelligibly,  would  require  ia 
voluminous  limitation,  which  it  is  impossible  for  the  Couf  t 
to  imply. 

Teedf  for  the  defendants. — The  true  construction  of 
the  will  is,  that  the  children  take  estates  for  life,  with 
contingent  remainders  in  tail  to  the  grandchildren,  with 
cross  remainders  in  tail  between  them  ;  and  if  any  of  the 
children  die  without  children  to  take,  their  shares  to  go 

(a)  8  T.  Rep.  6.  on  error,  3  Ad.  &  E.  341,  4  Ncv. 

(6)  5  Bam.  &  Ad.  621 ;   S.  C.     &  M.  894. 
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over  among  the  other  children  for  life,  with  remainder!  MmA.  ^Pkm» 

1838 
among  their  children  in  like  manner.     The  first  question  - 

is,  whether  the  devise  to  the  children  of  the  testator  is  for      Cubmam 
life  or  in  tail;  and  that  undoubtedly  turns  on  the  meaning      ifftWLAiiK 
to  be  assigned  to  the  word  usue — whether  it  is  to  be 
•trictljf  translated  descendants,  or  is  not  rather  to  be  con- 
strued children — ^as  translated  by  the  testator  himself.     It 
is  dear  that  in  almost  every  preceding  part  of  the  will  he 
has  used  issue  and  children  as  synonymous  words.    The 
issue  to  take  the  share  of  the  mother  must  clearly  be  a 
child  or  children.     So,  the  provision  for  the  maintenance 
during  the  minority  of  the  issue  of  his  son  and  daughters 
has  a  plain  reference  to  their  children,  to  whom  he  refers 
expressly  by  the  use  of  the  term ''  said  issue:"  (as  to  whicliy 
see  SiUey  v.  Perry  {a) ).    The  testator  has,  therefore, 
himself  explained  the  sense  in  which  he  uses  the  word, 
and  shewn  that  he  did  not  mean  it  to  apply  to  an  indefinite 
lioe  of  descendants,  but  only  to  the  immediate  issue  of  his 
children.     In  none  of  the  cases  cited  on  the  other  side 
(except  that  of  Harvey  v.  Harvey)  was  there  a  clause  for 
maintenance  during  the  minority  of  the  issue.     On  the 
other  hand,  the  cases  of  Thompson  v.  Brandwood  (b), 
Ryan  v.  Cowley,  Lees  v.  Mosley,  and  Home  v.  Barton  (c), 
are  strong  authorities  in  support  of  the  construction  con- 
tended for  by  the  defendants.     Where  the  will  contains  a 
gift  over  on  failure  of  issue,  and  the  intention  of  the  tes- 
tator can  therefore  be  effectuated  only  by  construing  the 
original  devise  as  an  estate  tail,  the  courts  put  that  con- 
atniction  upon  it.     But  here  there  is  no  gift  over,  and  the 
intention  of  the  testator  will  be  fully  effectuated  by  giving 
^grandchildren  an  estate  tail.     On  the  other  hand,  the 
cooatruction  contended  for  by  the  plaintiffs  would  alto- 
gether defeat  his  presumed  intention  of  an  equal  division 
^f  the  property  amongst  his  sons  and  daughters ;  for  if 

(«}  7  Ves.  522.  (b)  I  Madd.  381.  (e)  Cooper,  267- 

YOL.  IV.  I  M.  w. 
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i^  Pim,  ont  of  them  had  died  in  his  lifetimei  the  share  of  the  child 
-         I   -    10  dying  would  have  lapsed. 

OeatiiAii  The  other  point  raised  by  the  plaintifis  is  not  of  much 

lliwuiri»  importance  to  the  defendants:  it  is  submitted^  however, 
that  the  gift  over  on  failure  of  any  of  the  issue  is  to  take 
effect  in  the  same  manner  as  their  original  shareSi  that  it, 
eross  remainders  for  life  are  created  among  the  children 
of  the  testator,  with  cross  limitations  in  tail  among  their 
respective  children. 

HodgsoHf  in  reply .-^The  testator  has  certainly  used  the 
word  issue  in  the  clauses  relating  to  the  personalty,  not  in 
Its  strict  legal  sense ;  but  it  has,  nevertheless,  a  certain 
and  definite  signification  in  the  devise  of  the  realty,  and 
sdthough  the  succeeding  provisions  create  some  confusion 
and  difficulty,  they  do  not  contradict  the  previous  express 
devise*  Home  v»  Barton  is  distinguishable ;  that  was  the 
case  of  an  executory  trust,  in  which  a  court  of  equity 
takes  a  greater  latitude  than  a  court  of  law  can  admit  in 
the  construction  of  a  legal  devise* 

Cur.  adv.  vult* 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abimokr,  C.  B. — This  was  a  case  sent  by  the 
Master  of  the  Rolls  for  the  opinion  of  this  Court ;  and 
the  question  was  what  construction  was  to  be  put  upon  the 
words  made  use  of  by  the  testator  in  the  residuary  devise 
contained  in  his  will.  There  is  no  construction  of  the 
will  which  does  not  present  much  doubt  and  difliculty  | 
but  on  the  whole  we  think  that  it  is  the  most  rational  coa* 
struction,  and  that  which  comes  nearest  to  the  intention  of 
the  testator  to  consider  the  word  **  issue  **  as  meaning 
children  I  the  interpretation  to  be  given  to  the  words 
"  their  lawful  issue  respectively  in  tail  general,**  will  be  to 
conatrae  them  as  meaning  '^  their  children  lawfully  begot- 
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ttn.**    Tbt  result  therefore  iSi  that  the  sons  and  daughtera  Am*.  ^  Phu, 
take  estates  for  life^  with  remainders  to  their  children  in 


by  purchase  as  tenants  in  commonj  with  cross  remain-  OosaaAM 
ders  among  them*  We  shall  accordingly  so  certify  our  Ksw&aii^ 
opinion  to  the  Master  of  the  Rolls. 

A  certificate  was  sent  aecordmgly. 


Hemingway  r.  Hamilton  and  Others. 

Assumpsit*— The   first  count  of  the    decUration  Thepuandir 
stated,  that  the  plaintifi;  on  the  25th  January,  I8S7,  at  the  f^^|  for 
special  instance  and  request  of  the  defendants,  agreed  ^^^^^^ 
eitb  the  defendants  to  sail  for  them  to  Bonny  River,  on  him  on  a  con- 
the  coast  of  Africa,  the  first  fair  wind,  and  purchase  for  he  agreed  with 
tbem  1«00  tons  of  palm  oil,  cargoes  to  be  provided  by  ^^^^^^^!^{{„ 

them  to  Bonny 
Biver,  and  parchase  for  them  1200  tons  of  palm  oil,  and  ship  it  on  board  of  their  ships;  that  he 
vtnld  faithfully  abide  by  their  instnictiont  to  him,  and  .would  not  aid  or  asdst,  directly  or  in- 
direeily,  the  trading  of  any  other  ships  or  cargoes,  by  giving  advice  for  the  purpose  of  selling  or 
Wtering  the  same  for  palm  oil,  except  so  fiir  as  it  might  be  rendered  necessary  for  carrying  the 
igreement  into  effect,  and  for  the  defendants'  beneBt,  under  the  penalty  of  the  forfeiture  of  his 
commission  and  wages.     The  defendants  pleaded,  that  they  were  merchants  in  Liverpool,  trading 
Is  the  eoaat  of  Africa,  and  having*  trading  establishments  there;  that  they  were  desirous  of  send- 
ing oat  an  agent  there,  to  purchase  and  ship  for  them  palm  oil,  and  to  conduct  exclusively  their 
trsding  and  take  charge  of  their  property  there,  which  the  plaintiflT  and  one  J.  H.  and  one  J.  A. 
wcli  knew;  and  that  the  plaintiff  and  those  persons,  contriving  to  defraud  the  defendants,  fraudu- 
kttty  Conspired  and  agreed  together  that  J.  H.  and  J.  A.  should  fit  out  two  ships  for  the  coast  of 
Afrka,  and  that  the  plaintiff  should  apply  for  and  obtain  the  employment  as  agent  for  the  defend- 
iBti,  and  under  colour  and  by  means  of  such  employment,  and  without  the  defendants'  know- 
hi^  and  to  fraud  of  hia  agreement  with  them,  should  assist  and  advise  the  said  J.  H.  and  J.  A, 
is  the  trading  of  their  ships,  and  the  selling  and  bartering  the  cargoes  for  palm  oil,  and  should 
Mht  fht  Mid  ships  by  employing  the  workmen  and  servants  of  the  defendants  upon  them,  and 
tsdcsvonr  to  establish  a  trade  for  the  said  J.  H.  and  J.  A.,  in  competition  with  and  to  the  preju- 
^  of  the  defendants:  that,  in  pursuance  of  such  conspiracy,  they  fitted  out  ships,  and  the  plain- 
tif  ^btaintd  the  employment  as  agent,  and  induced  the  defendants  to  enter  into  the  agreement  in 
^  declaration  mentioned,  for  the  purposes  before  stated ;  and  that  he  did,  under  colour  of  his 
■■^ymtatt  and  without  tlie  defendants'  knowledge,  and  in  IVaud  of  his  agreement,  aid  and 
*»ist  J..H.  and  J.  A.  in  the  trading  of  their  ships,  and  supplied  them  with  palm  oil,  by  employ- 
^flie  defendants*  workmen  and  servants  upon  them,  and  in  other  ways  assisted  them  in  the 
^trmg  their  cargoes  for  palm  oil,  and  in  establishing  a  rival  trade  to  the  defendants.'    Repli- 
'^j  de  injuriA : — Beld,  that  the  plea  was  bad ;  for  that  the  mere  conspiracy  to  enter  into  the 
■^Haieuti  for  th«  purposes  therein  stated,  could  not  vitiate  the  agreement  itself  when  carried  into 
^fcct;  sod  the  actual  aiding  and  assisting  of  J.  H.  and  J.  A.,  which  was  charged  against  the 
f^^xf^  was  not  iBch  as  was  specified  in  the  agreement. 

^ff^,  that  if  the  plea  had  been  good,  as  shewing  such  acts  of  aidiog  and  aisiiUog  as  were  in 
^^cf  the  agiteaient,  the  replication  de  inJuiiS  waa  good  aliot 
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.w*.4«  .oni  skip  or  Cftuse  to  be  shipped  the  smae  oil  in 
*>wM.^.i  l^v«r  oo  board  of  their  ship  or  ships,  to  be  pro* 
•4VL<w  by  ;aeiii  lor  the  purpose  of  receiving  the  ssme;  and 
.luu  4ue  piaintiff  would  truly  and  faithfully  abide  by  their 
rcMiruiCCions  to  him,  and  account  to  them  for  every  thing 
lACruOed  to  his  charge ;  and  the  plaintiff  farther  agreed 
ikiU  be  would  not  aid  or  assist,  either  directly  or  indirectly, 
in  any  way  whatever,  the  trading  of  any  other  ship  or 
ships»  cargo  or  cargoes,  by  giving  advice  for  the  purpose  of 
selling  or  bartering  the  same  for  any  palm  oil  or  any  other 
African  produce,  save  and  except  so  far  as  the  same  might 
be  rendered  necessary  for  carrying  the  said  agreement  into 
effect,  and  for  the  defendants'  benefit  and  advantage,  under 
the  penally  of  the  forfeiture  of  his  commission  and  wages ; 
and  in  consideration  of  the  defendants  paying  bim  fiir 
each  net  ton  of  palm  oil  purchased  in  Bonny,  and  delivered 
to  them  in  Liverpool,  the  sum  of  2L  iOa.  per  ton,  and 
should  he  purchase  more  than  1200  tons  with  tbecari^oes, 
to  have  SL  per  ton  on  every  net  ton  he  deUvered  to  them 
in  Liverpool  above  1200  tons ;  and  the  defendants  were 
also  to  allow  and  pay  to  him,  over  and  above  the  said  com- 
mission and  wages,  at  the  rate  of  51.  per  month  from  the  time 
of  his  sailing  to  his  return  to  England ;  also  a  commission 
of  ten  per  cent  on  all  ivory,  dollars,  or  gold  he  might  buy 
and  deliver  to  them  in  LiverpooL  The  agreement  con« 
tained  other  stipulations  which  it  is  not  necessary  to 
notice;  but  in  conclusion,  the  defendants  agreed  ''to 
abide  by  the  foregoing  and  fulfil  all  and  every  of  the  aame, 
under  the  penalty  of  1500/i  stipulated  damages,  whidi 
penalty  should  not  prevent  the  plaintiff  recovering  all  his 
wages  and  commission."  The  declaration  then,  after  aTev- 
ring  mutual  promises,  and  alleging  performance  on  the  part 
of  the  plaintiff  of  the  agreement  in  its  terms,  stated  tbat 
on  the  1st  day  of  March,  1838,  he,  the  plaintiff,  retomed 
to  England,  and  then  deUvered  to  the  defendants  in 
Liverpool  aforesaid,  who  then  accepted  the  same^  a  certma 
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large  quantity « to  wit,  1040  net  tons  of  palm  oil,  purcbaaed  J&mA.  0/  p/mm^ 
by  him  in  Bonny  as  aforesaid ;  by  reason  whereoff  and  by  '   - 

virtue  of  the  said  agreement,  the  defendants  became  and  HsmKowAr 
vere  liable  to  pay  to  him  the  said  sum  of  3/«  10^.  commis**  Hahiltov. 
aion  upon  eaeh  net  ton  of  the  palm  oil  so  purchased  and 
delivered  as  aforesaid,  and  amounting  to  a  large  sum,  to 
wit,  the  sum  of  2600/.,  and  a  certain  other  large  sum,  to 
wit,  die  sum  of  65JL,  for  wages  at  the  rate  of  5L  per  month 
from  the  time  of  his  sailing  to  the  time  of  his  return  to 
England,  being  a  period  of  thirteen  months.  The  breach 
was  then  assigned  in  nonpayment  of  these  several  sums, 
and  aho  of  the  said  sum  of  1500/.  stipulated  damages* 
Tbere  was  also  a  count  on  an  account  stated. 

Seventh  plea  (to  the  first  count).  That  heretofore,  and 
before  and  at  the  time  of  the  making  of  the  said  agree* 
wmt  in  the  first  count  mentioned,  the  defendants  were 
Merchants  carrying  on  trade  and  business  in  co-partner^- 
dnp^  m  Liverpool,  and  trading  to  certain  parts  beyond  the 
itaa,  to  wit,  the  said  coast  of  Africa,  where  they  had, 
dmriog'all  the  time  aforesaid,  trading  establishments  ;  and 
the  defendants,  during  the  course  of  such  trading  as 
tferesaid,  had  made  and  acquired,  and  were  acquiring, 
great  gains  and  profits  by  their  said  trade ;  and  the  de* 
isndants,  for  the  purpose  of  such  trading,  shortly  before 
the  time  of  making  the  said  agreement,  to  wit,  on  the  Slst 
of  January,  1837,  were  desirous  of  sending,  and  intended 
to  send  out  to  the  coast  of  Africa  aforesaid,  in  their  em- 
idoyment,  some  person  as  their  agent  at  the  coast  of  Africa 
a&resaid,  to  purchase  for  the  defendants  there,  and  to 
ship  from  thence  by  ships  of  the  defendants,  to  be  then 
fitted  out  and  equipped  by  the  defendants  for  that  pur- 
pose. Certain  large  quantities  of  palm  oil,  and  to  conduct 
and  attend  exclusively  to  the  trading  and  business  of  the 
defendants  at  the  coast  of  Africa  aforesaid,  and  as  such 
agent  to  have  and  take  charge  of  divers  large  quantities 
of  property  of  them  the  defendants  for  the  defendants  at 
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Ibrik  rfPk$h  the  said  coast  of  Africa:  of  which  said  desire  aod  inteiir 

1858* 

«-  tion  of  the  defendants,  and  of  all  other  the  premises  in 

HsMiMowAT  this  plea  mentioned,  the  plaintiff,  and  one  James  He** 
HAifii.Toib  mingway  and  John  Fouldes  Agitt,  before  and  at  the  time 
of  the  making  the  said  agreement  in  the  first  count  men- 
tioned, and  before  and  at  the  time  of  the  conspiracy  and 
combination  hereinafter  mentioned,  had  notice  and  well 
knew  the  same.  And  the  defendants  further  say^  that 
shortly  before  the  making  of  the  said  agreement  in  the 
said  first  count  mentioned,  to  wit,  on  the  said  21  st  day  of 
January,  in  the  year  of  our  Lord  1837,  the  plaintiflf^ 
and  the  said  James  Hemingway,  and  John  Fouldes  Agitt« 
well  knowing  the  premises  in  this  plea  mentioned,  and 
eontriving  to  deceive  and  defraud  the  defendants,  did 
£UseIy,  fraudulently,  and  unlawfully  conspire,  combiiio« 
eoofederate,  and  agree  together,  that  the  said  James  Ue« 
mingway  and  John  Fouldes  Agitt  should  fit  out  and  eqilip 
divers,  to  wit,  two  ships,  for  the  coast  of  Africa  aforesaidf 
and  that  the  said  plaintiff  should  apply  for  and  obtain  the 
said  employment  ss  such  agent  as  aforesaid  for  and  on 
behalf  of  the  said  defendants,  and  should  enter  into  such 
agreement  with  the  said  defendants  as  in  the  aaid  first 
count  in  that  behalf  mentioned,  and  that  the  pUintiff* 
should,  under  such  colour  and  pretence  of  such  employ- 
ment, and  by  the  means  and  opportunities  which  he  might 
have  and  derive  therefrom,  and  without  the  knowledge 
and  consent  of  the  said  defendants,  and  in  fraud  of  suob 
agreement  as  aforesaid,  assist  and  advise  the  said  James 
Hemingway  and  John  Fouldes  Agitt  in  and  about  the 
trading  of  the  said  ships,  and  the  selling  and  barter* 
ing  the  cargoes  of  the  said  ships  for  palm  oil,  and  supply 
the  said  ships  of  the  said  James  Hemingway  and  John 
Fouldes  Agitt  with  palm  oil  of  and  belonging  to  the  de- 
fendants, and  aid  and  assist  the  said  ships  of  the  eaid 
James  Hemingway  and  John  Fouldes  Agitt,  by  employiog 
the  workmen  aod  servants  of  the  said  defendaata  in  and 
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about  tli«  $aid  last  maDtioQed  tbipat  and  endeavour  to  oi<  teft*  ^  Mm* 

tablbhi  and  aid  and  assist  in  establishing,  for  tbo  said    ^  , 

Janet  Hemingway  and  Jf  F.  Agitt,  at  tbe  coast  of  Afrioa    HaafiaawAT 

aforesaid,  a  trade  in  competition  with  and  to  the  pre*     iuiiii>ffii^ 

jadice  of  the  said  defendants  and  their  said  trade*    And 

tbe  defendants  further  say,  that  afterwards,  to  wit,  on 

the  day  and  year  last  aforesaid,   the  said  Jamea  Ha* 

mingway  and  J.  F«  Agitt  did,  in  pursuance  of  the  said 

fraudulent  oonspiracy  and  combination,  fit  out  and  equip 

the  said  two  last  mentioned  ships  to  the  coast  of  Africa 

aforesaid,  and  the  plaintiff,  to  wit,  on  the  day  and  yea^ 

in  the  aaid  first  count  in  that  behalf  mentioned,  did  apply 

fiir  and  obtain  the  said  employment,  and  did,  to  witt 

then  fraodulentlyt  and  in  pursuance  and  for  the  pur* 

poiea  of  tbe  said  fraudulent  conspiracy,  combination,  con* 

fedemoy,  and  agreement,  and  without  tbe  defendantSf 

or  any  of  them,  having  any  knowledge  or  notice  thereof, 

enter  and  induce  the  defendants  to  enter  into  the  said 

igreement  in  the  first  count  mentioned,  in  order  that  be 

mightt  under  colour  and  pretence  of  such  employment| 

and  by  the  means  and  opportunities  which  he  might 

derive  and  have  therefrom,  and  without  the  knowledge 

or  consent  of  the  defendants,  and  in  fraud  of  tbe  said 

agreement,  lud   and  assist  the  said   James   Hemingway 

and  J*  F.  Agitt  in  and  about  the  trading  of  the  said 

ships,  and  the  selling  and  bartering  of  the  said  cargoea 

for  palm  oil,  and   that  be   might  falsely  and  fraudu* 

lently,  and  against  and  in  fraud  of  such  employment  and 

sgreement,  and  by  such  means  and  opportunities  as  afore* 

said,  supply  the  said  ships  of  the  said  Jamea  Hemingway 

and  J«  F,  Agitt  with  palm  oil  of  and  belonging  to  the 

defendanta,  and  aid  and  assiat  the  said  ships  of  the  aaid 

James  Hemingway  and  J*  F.  Agitt  by  employing  the 

workmen  and  servants  of  the  defendants  in  and  about 

the  last  mentioned  ships,  and  that  he  might  fraudulently 

lad  by  aaeb  means  and  opportunities  as  aforesaid,  so  en^ 
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jbroft.  ^  PUMf  deavour  to  establish  and  aid  and  assist  in  establishing  for 

1S38> 

>    ^      ^     the  said  James  Hemingway  and  J.  F.  Agitt  such  trade  as 
HBHiNowAt    aforesaid,  in  competition  with  and  to  the  prejudice  of  the 
Hamiltoii.     defendantSi  and  their  said  trade  as  aforesaid.    And  the 
defendants  further  say,  that  the  said  entering  into  the 
said  agreement  in  this  plea  mentioned  is  the  same  agree- 
ing and  promising  in  the  first  count  mentioned.     And 
the  defendants  further  say,  that  the  plaintiff  did  after- 
wards, to  wit,  on  the  14th  day  of  June,  1837,  under 
colour  and  pretence  of  such  employment,  and  without 
the  knowledge  or  consent  of  the  said  defendants,  and 
in  fraud  of  such   agreement   and  by  auch  means  and 
opportunities  as  aforesaid,  aid  and  assist  the  said  James 
Hemingway  and  J.  F.  Agitt  in  and  about  the  trading 
of  tlie  said  ships,  and  the  selling  and  bartering  of  the 
aaid  cargoes  of  palm  oil,  and  did,  to  wit,  then  falsely  and 
fraudulently,  and  against  and  in  breach  of  such  employ- 
ments and  agreement,  and  by  such  means  and  opportuni- 
ties as  aforesaid,  supply  the  said  last  mentioned  ships  with 
palm  oil  of  and  belonging  to  the  defendants,  and  did. 
Id  wit,  then  aid  and  assist  the  said  last  mentioned  ships  by, 
to  wit,  then  employing  the  workmen  and  serrants  of  the 
defendants  in  and  about  such  ships,  and  did,  to  wit,  in 
4ivera  and  very  many  other  ways  aid  and  assist  and  adme 
the  said  James  Hemingway  and  J.  F.  Agitt  in  and  about 
tiie  trading  of  the  said  sliips,  and  in  and  about  the  selling 
aad  bartering  the  said  cai^^oes  for  palm  oil,  fkbdy  and 
fravduleatly,  and  against  and  in  breach  of  the  said  emploj- 
aMnt  and  agreement,  and  did,  during  the  whole  coarse  of 
the  said  employment,  frandulendy  and  by  such  means  and 
opportunities  as  alwesaid,  endeavour  to  establish  and  «d 
and  assist  in  establishing  at  the  Coast  of  Afnea,  for  die 
aaid  James  Hemingway  and  J«  F.  Agitt,  snch  trade  as 
afwMud,  in  competition  with,  and  to  the  prejudice  of  the 
defendantis  and  their  said  trsde  as  aforesaid:  and  ao 
lilt  dtfeoda»ts  aay  that  the  said  ^[miMnMit  of  the  aaid 
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first  connt  mentioned,  was  and  is  wholly  fraadnlent  and  ^CmA.  rf  PUof, 
▼Old  and  of  no  eflfect. — Verification.  ^ 

Replieationy  de  injorid :  to  which  there  was  a  special  de-  Hem m oway 
mnrrer,  on  the  ground  that  the  replication  de  injurift  HAvnToir. 
could  not  be  replied  to  a  plea  like  this,  which  did  not  con- 
itst  of  matter  of  excuse,  but  of  matter  of  going  to  avoid 
the  supposed  contract  in  the  first  count  mentioned,  and 
to  shew  that  it  never  was  a  binding  or  valid  contract,  but 
vas  void  in  law  on  the  ground  of  the  fraud  and  conspiracy 
alleged  in  the  plea.    Joinder  in  demurrer. 

Crompion,  in  support  of  the  demurrer-«-The  application 
of  the  replication  de  injuriA  to  cases  of  assumpsit  is  to  be 
governed  by  the  same  rules  which  applied  to  the  actions  in 
vbich  it  used  to  be  pleaded  before  the  new  rules :  that  is,  the 
plea  to  which  it  is  replied  must  be  mere  matter  of  excuse  for 
tbe  breach  complained  of,  not  matter  going  to  destroy  the 
ground  on  which  the  action  is  founded,  whether  by  denying 
k  or  oPoiding  it :  Whitiaker  v.  Mason  (a).  Crisp  v.  Grif" 
JUhs  (6),  Griffin  V.  Yaies  (c),  Isaac  v.  Farrar  (d),  Parkeri. 
Riley  {e)t  [Parke,  B. — This  appears  to  be  a  kind  of  double 
plea — that  the  contract  was  entered  into  by  a  conspiracy, 
snd  that  it  was  afterwards  violated.]  The  latter  part  may 
be  rejected  as  surplusage.  If  the  plaintiff  had  traversed 
tbe  conspiracy,  the  rest  of  the  plea  would  have  been  im* 
materiaL  The  latter  part  of  the  plea  would  be  no  answer 
to  tbe  action,  because  the  defendants  do  not  bring  them- 
selves within  the  terms  of  the  contract,  and  do  not  intend 
to  do  ao*  But  the  fraudulent  intention  to  enter  into  the 
contract,  for  the  purpose  of  sending  out  the  plaintiff,  not 
in  truth  as  the  servant  of  the  defendants,  but  really  to  set 
up  a  hostile  establishment,  goes  to  avoid  the  contract  ab 

(a)  2  BiDg.  N.  C.  359;  2  Scott,  845. 

567.  ((0  1  M.  &  W.  65. 

(6)  2  C.  M.  &  R.  169.  (0  3  M.  &  W.  230. 
(e)  2  Bing.  N.  C.  579 ;  2  Scott, 
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tmk,  ^  Plmt  initio,    [Parte,  B.-^There  i«  no  misrepresentation  of  any 
^  '  ^    existing  fact,  but  only  an  intention  at  the  time  of  the  eon* 

HmmawAT  tract  to  depart  from  it»  wbioh  intention  is  not  alleged  to 
HAvibToik  hB:9e  been  carried  into  efTect,  That  does  not  iritiata  the 
contract.]  The  fraudulent  design  taints  the  whole  con- 
tract If  be  goes  out,  and  renders  the  defendants  ser* 
ficesi  be  may  recover  on  a  new  contract  for  a  quantum 
meruit,  but  not  on  the  contract  so  tainted. 

Lord  Abingbr,  C.  B. — Suppose  a  man  oontraots  in 
writing  to  sell  goods  at  a  certain  price,  and  afterwards 
dolivers  them,  could  the  buyer  plead  that  at  the  time  of 
the  eontractj  the  seller  fraudulently  intended  not  to  deliver 
them,  but  to  dispose  of  them  otherwise  t  The  plea  is 
dearly  bad. 

Parkb,  B.«-^If  the  plea  sufficiently  shews  that  there  waa 
a  breach  of  the  condition  entered  into  by  the  plaintiflP,  then 
the  replication  is  good,  because  the  plea  is  only  matter  of 
exeuse  for  the  nonperformance  of  the  contract  on  the  de- 
fendants' part.  On  the  other  hand,  if  it  does  not,  then  the 
plea  is  bad,  because  it  shews  no  actual  fraud,  but  only  an 
hUndtd  breach  of  the  agreement :  if  the  plaintiff  does  not 
in  fact  commit  it,  the  agreement  is  not  broken  \  If  he  does, 
he  fbrfeits  his  remuneration. 

The  other  Barons  concurring. 

Judgment  for  the  plaintift 

Cre$sw$U  appeared  to  argue  for  the  plaintiff. 
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Jokes  and  Another  r.  Senior. 


jL  he  fin t  count  of  the  declaration  was  on  a  bill  of  ex-  To  «  decium- 
Ghange  for  300/.,  dated  20th  December,  1834.  drawn  by  l!«7h«ge  fo/ 
Joseph  Maybury,  by  procuration  of  John  Maybury,  upon  ^^^^  ^^^^ 
the  defendant,  by  the  name  and  style  of  John  Senior  &  Co.,  and  accepted 
iron  merchantSi  Liverpool,  payable  to  the  order  of  the  said  ant,  and  In-''  * 
Joseph  Maybury  two  months  after  date,  and  accepted  by  fhrp^n^ft'  ^ 
the  defendant,  and  indorsed  by  Joseph  Maybury,  by  pro-  the  defendant 
curation  of  John  Maybury,  to  the  plaintiffs.     The  second  before  the  ac- 
count was  on  another  bill  for  220/.,  dated  24th  December,  uiu'be  wu^ 
1834,  drawn  by  the  said  Joseph  Maybury,  by  procuration  |°**/^]J*^  J"  ^' 
of  Joseph  Maybury,  juut,  and  in  other  respects  similar  to  amount,  and 

,      «  that  they  were 

toe  former.  accepted  on  ac- 

Plea,  that  before  and  at  the  time  of  the  accepting  of  p^"" J^^^^^^^^^^ 
the  said  bills  in  the  declaration  mentioned,  the  defendant  ^^'^  ^^^^  ^a 

acceptance, 

was  indebted  to  the  said  Joseph  Maybury  in  the  sum  of  and  before  the 
807/.I  and  that  the  same  bills  respectively  were  accepted  due'  thT^- 
OQ  account  and  in  respect  of  220/.,  parcel  of  the  same  ^^fodJ^f^'^ 
debts  I  and  that  after  the  acceptingi  as  in  the  declaration  to  other  per- 
mentioned,  of  the  said  bills,  and  before  the  said  bills  or  and  was  em« 
either  of  them  became  due  and  payable,  to  wit,  on  the  h?«"droum-" 
10th  February,  1835,  he,  the  defendant,  was  also  indebted  stances,  and 

"  unable  to  pay 

to  divers  other  persons  [naming  them]  respectively  in  hisdebuinfuii; 

1.  f,  y     m  ,  J  •     1  •     and  thereupon. 

divers  sums  of  money,  and  then  was  embarrassed  m  bis  by  an  instrii. 
circumstances,  and  unable  to  pay  his  debts  in  full:  and  ™*Sltetwwn^ 

M.  and  the  said 
ether  persons  of  the  one  part,  and  the  defendant  of  the  other,  and  subscribed  by  M.  and  the  several 
persons  wboM  debts  were  set  against  their  names,  they  agreed  to  receive  fron  the  defendant  a 
eomposition  of  7«.  in  the  pound  on  their  respective  debts,  payable  on  a  day  named  (which  was  after 
fh%  IvIU  beeane  due).    The  plea  then  averred  payment  of  the  composition  by  the  defendant  to  M. 
<nd  the  other  subscribing  creditors ;  and  also,  that  afterwards,  and  before  the  commencement  of 
this  suit,  M.  paid  to  the  plaintiffi,  and  they  received  ftom  him,  divers  sums  of  money,  amounting 
to  a  sum  sufficient  to  satisfy  all  consideration  whatever  for  or  in  respect  of  the  indorsement  of 
the  bills  in  the  declaration  mentioned,  and  all  money  due  ft-oin  M.  to  the  plaintiffii  in  respect  of 
the  bills  or  otherwise,  and  all  claims  and  demands  of  the  plaioti^  in  respect  of  the  bills  or  other- 
wise on  M.,  in  full  satisfaction  and  discharge  of  the  bills,  and  of  all  claims  and  demands  whatever  in 
*^^peet  of  them  o?  otherwise  t  and  that  the  plaintiSs  then  became,  and  thenceforth  continued,  hold- 
^iY  of  the  bills  without  consideration,  and  in  fraud  of  the  defendant  and  his  ereditors.    Replica- 
^Un,  de  iBJariA:**ifsM;  en  demurrer,  that  the  replieation  was  bad ;  for  that  the  plea  anotuted  to 
^stier  of  di»ckarg€,  not  of  flense. 
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Eseh.  rf  Pkas,  thereupon  the  defendant,  being  so  indebted  as  aforesaid i 

by  a  certain  instrument  in  writing  then  made  by,  between, 
and  among  the  said  Joseph  Maybury  and  the  said  several 
other  persons  of  the  first  part,  and  the  defendant  of  the 
second  part,  and  which  said  instrument  was  then  snb- 
scribed  as  well  by  the  said  other  persons  who  then  re- 
spectifely  set  thereunder  and  opposite  to  their  respective 
names,  the  amounts  of  their  respective  debts,  as  by  the 
said  Joseph  Maybury,  who  then  set  thereunder  and  op« 
posite  to  his  name  the  said  sum  of  807^ ;  reciting  that 
the  defendant  was  indebted  to  the  several  persons  parties 
thereto  of  the  first  part,  in  the  several  sums  of  money 
thereunder  set  opposite  to  their  respective  names,  and  chat 
a  proposal  had  been  made  by  the  defendant  to  the  said 
several  parties,  and  agreed  to  by  them,  that  the  defendant 
should,  on  or  before  the  1st  d  y  of  March  then  next,  pay 
to  the  said  several  creditors,  in  manner  thereinafter  meok 
tioned,  a  composition  of  7s.  on  the  amount  of  their  scid 
respective  debts,  and  that  the  defendant  should  relinquish 
and  transfer  to  and  for  the  benefit  of  the  said  creditors, 
certain  claims  of  him  the  defendant  upon  certain  mercaiK 
tile  houses  in  Great  Britain  and  in  parts  abroad;  which 
composition  of  7s.  in  the  pound,  and  transfer  of  sudi 
claims,  were  to  be  in  full  satisfaction  and  discharge  of  the 
said  several  debts  owing  to  the  said  creditors,  parties 
thereto  of  the  first  part,  who  had  agreed,  in  consideradon 
thereof,  to  enter  into  and  execute  that  instrument ;  and 
further  reciting,  that  by  an  indenture  bearing  even  date 
therewith,  the  defendant  had  relinquished  and  transferred 
the  said  several  claims  to  the  said  creditors,  parties  thereto 
of  the  first  part:  [the  plea  then  proceeded  to  set  out  the 
composition  deed  at  length,  whereby  the  creditors,  parties 
to  it,  agreed  to  receive  a  composition  of  7s.  in  the  ponnd 
to  be  paid  on  the  1st  March,  viz.  5s.  in  cash,  and  &•  bj 
the  defendant's  acceptances  at  six  months,  in  full  discharge 
of  their  several  debts.]    And  the  defendant  fiirtlmr  said. 
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that  after  the  making  of  the  said  instrument  in  writingi  Egek.  cf  p/^ 
and  before  the  aaid  lat  of  March.  1835|  he,  the  defend- 
Ukif  at  the  inatance  and  request  of  the  aaid  Joseph  May- 
bury,  paid  to  one  W.  Fellowes,  for  the  said  Joseph  May- 
bory»  6sm  in  the  pound  on  the  debt  of  the  said  Joseph 
Maybiury,  to  wit,  on  the  said  sum  of  807/.,  to  wit,  the  sum 
of  SOIL  lBs.i  and  then  and  before  the  said  1st  of  March, 
to  wit,  on  the  10th  of  February,  1835,  at  the  like  request, 
ako  delivered  to  the  said  W«  Fellowes,  for  the  said  Joseph 
Maybury,  his  the  defendant's  acceptance,  with  a  suflScient 
personal  guarantee  for  the  due  payment  thereof,  at  six 
months*  date,  for  the  amount  of  2s»  in  the  pound  on  the 
laid  debt  of  the  said  Joseph  Maybury,  to  wit,  for  the  sum 
of  8(ML  14«.;  whereof  the  said  Joseph  Maybury  then  had 
BOticet  and  then  was  requested  to  deliver  up  to  the  defend- 
ant, the  aaid  two  bills  in  the  declaration  mentioned;  and 
tbareupon  the  said  Joseph  Maybury  then  requested,  and 
the  defeiidant^  at  the  request  of  the  said  Joseph  Maybury, 
then. agreed,  that  the  said  Joseph  Maybury  should  have 
farther  time  to  procure  and  deliver  op  to  the  defendant 
the  aame  two  bills*     [The  plea  then  averred  payment  of 
the. composition  according  to  the  terms  of  the  deed  to  the 
other  subscribing  creditors:]  of  all  which  premises  the 
pUintiflfa  then  had  notice.     And  the  defendant  avers,  that 
afterwardj,  and  long  before  the  commencement  of  this 
luit,  the  said  Joseph  Maybury  paid  to  the  plaintiffs,  and 
die  plaintiffs  then  received  from  and  on  account  of  the 
iiid  Joseph  Maybury,  divers  sums  of  money,  in  the  whole 
amounting  to  a  sum  sufficient  to  satisfy  and  discharge  all 
^consideration  whatever  for  or  in  respect  of  the  said  indorse- 
'Kient  of  the  said  bills  in  the  declaration  mentioned  respec* 
^^ely,  and  all  sums  of  money  then  due  from  or  by  the  said 
^oiepb  Maybury  to  the  plaintiff's  in  respect  of  the  said 
'^tlls  or  either  of  them,  or  otherwise  however,  and  all  claims 
^t)d  demands  whatsoever  of  the  plaintiffs  in  respect  of  the 
^^  bills  or  either  of  them,  or  otherwise,  on  the  said 
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JM.  rf  PkM,  the  said  coast  of  Africa :  of  which  said  desire  and  iuimif 

18S& 

«^  tion  of  the  defendants,  and  of  all  other  the  premises  in 

BsmifowAf  this  plea  mentionedi  the  pIainti£P|  and  one  James  He^ 
Hamiitoii.  mingway  and  John  Fouldes  Agitt,  before  and  at  the  time 
of  the  making  the  said  agreement  in  the  first  count  men* 
tionedi  and  before  and  at  the  time  of  the  conspiracy  and 
combination  hereinafter  mentioned,  had  notice  and  well 
knew  the  same.  And  the  defendants  further  say^  that 
shortly  before  the  making  of  the  said  agreement  in  the 
said  first  count  mentionedt  to  wit,  on  the  said  21st  day  of 
January,  in  the  year  of  our  Lord  1837j  the  plaintifff 
and  the  said  James  Hemingway,  and  John  Fouldes  Agitti 
well  knowing  the  premises  in  this  plea  mentioned,  and 
contriving  to  deceive  and  defraud  the  defendants,  did 
£Usely,  fraudulently,  and  unlawfully  conspire,  combinei 
confederate,  and  agree  together,  that  the  said  James  He« 
mingway  and  John  Fouldes  Agitt  should  fit  out  and  equip 
divers,  to  wit,  two  ships,  for  the  coast  of  Africa  aforesaid, 
and  that  the  said  plaintiff  should  apply  for  and  obtain  the 
said  employment  as  such  agent  as  aforesaid  for  and  on 
behalf  of  the  said  defendants,  and  should  enter  into  such 
agreement  with  the  said  defendants  as  in  the  aaid  first 
count  in  that  behalf  mentioned,  and  that  the  plaintiflf 
should,  under  such  colour  and  pretence  of  such  employ* 
meat,  and  by  the  means  and  opportunities  which  he  might 
have  and  derive  therefrom,  and  without  the  knowledge 
and  consent  of  the  said  defendants,  and  in  fraud  of  such 
agreement  as  aforesaid,  assist  and  advise  the  said  Jamos 
Hemingway  and  John  Fouldes  Agitt  in  and  about  the 
trading  of  the  said  ships,  and  the  selling  and  barteiv 
ing  the  cargoes  of  the  said  ships  for  palm  oil,  and  sopplj 
the  said  ships  of  the  said  James  Hemingway  and  John 
Fouldes  Agitt  with  palm  oil  of  and  belonging  to  the  do* 
fendants,  and  aid  and  assist  the  said  ships  of  the  wA 
James  Hemingway  and  John  Fouldes  Agitt,  by  employing 
the  workmen  and  servants  of  the  said  defendanta  in  and 
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about  the  $aid  lact  mcDtioned  sbipi,  and  endnvour  lo  •••  taftt  ¥  Mm^ 

tabtitht  and  aid  and  asiist  in  et tablisbing,  for  tho  md    ^  tiT*-" 

Jamea  Hemingway  and  Jt  F*  Agitt,  al  tha  coast  pf  Afrioik   HamatwAr 

aforeaaidj  a  Irade  in  competition  with  and  to  the  pre*     QAni^ffi^ 

jodice  of  the  aaid  defendants  and  their  said  trade*    And 

the  defendanta  farther  «9y»  that  afterwards,  to  wit,  on 

the  day  and  year  last  aforesaid,  the  said  James  He^ 

mingway  and  J.  F«  Agitt  did,  in  pursuance  of  the  said 

fraudulent  oonapiracy  and  combination,  fit  out  and  equip 

tbe  aaid  two  last  mentioned  ships  to  the  coast  of  Africa 

sforeaaid,  and  the  plaintiff,  to  wit,  on  the  day  and  year 

in  tbe  said  first  count  in  that  behalf  mentioned,  did  apply 

fisr  and  obtain  tbe  said  employment,  and  did,  to  witt 

then  firaudulently,  and  in  pursuance  and  for  the  pur« 

poses  pf  tbe  said  fraudulent  conspiracy,  combination,  con* 

fedemoy,  and  agreement,  and  without  the  defendantat 

or  eny  of  them,  ha?ing  any  knowledge  or  notice  thereof, 

enter  and  induce  the  defendants  to  enter  into  the  said 

sgreement  in  the  first  count  mentioned,  in  order  that  he 

noghtt  under  colour  and  pretence  of  such  employment| 

sod  by  the  means  and  opportunities  which  he  might 

derive  and  have  therefrom,  and  without  the  knowledge 

or  consent  of  the  defendants,  and  in  fraud  of  the  said 

agreement,  aid   and  assist  the  said   James   Hemingway 

and  J.  F.  Agitt  in  and  about  the  trading  of  the  said 

ships,  and  the  selling  and  bartering  of  the  said  cargoea 

for  palm  oil,  and   that  he   might  falsely  and  frauduw 

kntly,  and  against  and  in  fraud  of  such  employment  and 

sgreement,  and  by  such  means  and  opportunities  as  afore* 

mdf  aupply  the  said  ships  of  the  said  James  Hemingway 

ind  J«  F,  Agitt  with  palm  oil  of  and  belonging  to  the 

dsfendants,  and  aid  and  assist  the  said  ships  of  the  said 

James  Hemingway  and  J*  F.  Agitt  by  employing  the 

workmen  and  servants  of  the  defendants  in  and  about 

the  last  mentioned  ships,  and  that  he  might  fraudulently 

lad  by  aueb  means  and  opportunities  as  afereaaid,  so  e»> 
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jbroft.  ^  PiMi,  deaTOur  to  establish  and  aid  and  assist  in  establishing  for 

1S38*  •  • 

>  the  said  James  Hemingway  and  J.  F.  Agitt  such  trade  as 

Hbmiiiowat     aforesaid*  in  competition  with  and  to  the  prejudice  of  the 
Haxiltoh.     defendantSi  and  their  said  trade  as  aforessid.    And  the 
defendants  further  say,  that  the  said  entering  into  the 
said  agreement  in  this  plea  mentioned  is  the  same  agree- 
ing and  promising  in  the  first  count  mentioned.    And 
the  defendants  further  say,  that  the  plaintiff  did  after- 
wards, to  wit,  on  the  14th  day  of  June,  1837,  under 
colour  and  pretence  of  such   employment,  and  without 
the  knowledge  or  consent  of  the  said  defendants,  and 
in  fraud  of  such   agreement  and   by  auch  means  and 
opportunities  as  aforesaid,  aid  and  assist  the  said  James 
Hemingway  and  J.  F.  Agitt  in  and  about  the  trading 
of  the  said  ships,  and  the  selling  and  bartering  of  the 
said  cargoes  of  palm  oil,  and  did,  to  wit,  then  falsely  and 
fraudulently,  and  against  and  in  breach  of  such  employ- 
ments and  agreement,  and  by  such  means  and  opportuni- 
ties as  aforesaid,  supply  the  said  last  mentioned  ships  with 
palm  oil  of  and  belonging  to  the   defendants,  and  did, 
to  wit,  then  aid  and  assist  the  said  last  mentioned  ships  by, 
to  wit,  then  employing  the  workmen  and  servants  of  the 
defendants  in  and  about  such  ships,  and  did,  to  wit,  in 
divers  and  very  many  other  ways  aid  and  assist  and  advise 
the  said  James  Hemingway  and  J.  F.  Agitt  in  and  about 
the  trading  of  the  said  ships,  and  in  and  about  the  selling 
and  bartering  the  said  cargoes  for  palm  oil,  falsely  and 
fraudulently,  and  against  and  in  breach  of  the  said  emploj- 
ment  and  agreement,  and  did,  during  the  whole  course  of 
ibe  said  employment,  fraudulently  and  by  such  means  and 
opportunities  as  aforesaid,  endeavour  to  establish  and  aid 
and  assist  in  establishing  at  the  Coast  of  Africa,  for  the 
said  James  Hemingway  and  J.  F.  Agitt,  such  trade  as 
aforesaid,  in  competition  with,  and  to  the  prejudice  of  the 
defendants,  and   their  said  trade  as  aforesaid:  and  So 
the  defendants  say  that  the  said  agreement  of  the  said 
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first  connt  mentioned,  was  and  is  wholly  fraadnlent  and  JB^eh.  rf  Pieat, 
Toid  and  of  no  efiect. — Verification.  ^ 

Replication,  de  injorid :  to  which  there  was  a  special  de-  Hem m oway 
nmrrer,  on  the  ground  that  the  replication  de  injurift  Hamiltoit. 
could  not  be  replied  to  a  plea  like  this,  which  did  not  con- 
sist of  matter  of  excuse,  but  of  matter  of  going  to  avoid 
the  supposed  contract  in  the  first  count  mentioned,  and 
to  shew  that  it  never  was  a  binding  or  valid  contract,  but 
was  void  in  law  on  the  ground  of  the  fraud  and  conspiracy 
dleged  in  the  plea.    Joinder  in  demurrer. 

Crompion,  in  support  of  the  demurrer-«-The  application 

of  the  replication  de  injuriA  to  cases  of  assumpsit  is  to  be 

governed  by  the  same  rules  which  applied  to  the  actions  in 

which  it  used  to  be  pleaded  before  the  new  rules:  that  is,  the 

plea  to  which  it  is  replied  must  be  mere  matter  of  excuse  for 

the  breach  complained  of,  not  matter  going  to  destroy  the 

ground  on  which  the  action  is  founded,  whether  by  denying 

k  or  avoifUng  it :    Whitiaker  v.  Mason  (a),  Crisp  v.  Grif" 

JUhs  {b)f  Griffin  v.  Yates  (c),  Isaac  v.  Farrar  (<f),  Parker  v. 

BUey  (e)t  [Parker  B. — This  appears  to  be  a  kind  of  double 

plea — that  the  contract  was  entered  into  by  a  conspiracy, 

snd  that  it  was  afterwards  violated.]    The  latter  part  may 

be  rejected  as  surplusage.    If  the  plaintiff  had  traversed 

the  conspiracy,  the  rest  of  the  plea  would  have  been  im* 

materiaL    The  latter  part  of  the  plea  would  be  no  answer 

to  the  action,  because  the  defendants  do  not  bring  them- 

lelves  within  the  terms  of  the  contract,  and  do  not  intend 

to  do  so*     But  the  fraudulent  intention  to  enter  into  the 

contract,  for  the  purpose  of  sending  out  the  plaintiff,  not 

in  truth  as  the  servant  of  the  defendants,  but  really  to  set 

op  a  hostile  establishment,  goes  to  avoid  the  contract  ab 

(a)  2  Biog.  N.  0. 359;  2  Scott,  845. 

^7.  (d)  1  M.  &  W.  65. 

(h)  2  C.  M.  &  R.  159.  (0  3  M.  &  W.  230. 
fe)  2  BiDg.  N.  C.  579 ;  2  Scott, 


fmfk  ^  Phm,  initio,    [Parke,  B.-^There  i«  no  misrepretentation  of  any 
^         '  ^    existing  fact,  but  only  an  intention  at  the  time  of  the  eon« 
HmmawAT    tract  to  depart  from  iti  whioh  intention  is  not  alleged  to 
HaviiLtoii*    b^^^  been  carried  into  eflbct.     That  does  not  iritiate  the 
contract.]    The  fraudulent  design  tainta  the  whole  con- 
tract   If  be  goes  out^  and  renders  the  defendants  ser* 
?ioeS|  be  may  recover  on  a  new  contract  for  a  quantum 
maruit,  but  not  on  the  contract  so  tainted. 

Lord  Abingbr,  C.  B. — Suppose  a  man  oontraota  in 
writing  to  sell  goods  at  a  certain  price^  and  afterwards 
dolivers  tbern^  could  the  buyer  plead  that  at  the  time  of 
the  eontraoty  the  seller  fraudulently  intended  not  to  deliver 
them,  but  to  dispose  of  them  otherwise!  The  plea  is 
clearly  bad. 

Parks,  B.*-^If  the  plea  sufficiently  shews  that  there  waa 
a  breach  of  the  condition  entered  into  by  the  plaintiflPi  then 
the  replication  is  good^  because  the  plea  is  only  matter  of 
exeuse  for  the  nonperformance  of  the  contract  on  the  de» 
fendants'  part.  On  the  other  hand,  if  it  does  not,  then  the 
plea  is  bad,  because  it  shews  no  actual  fraud,  but  only  an 
hti0nd0d  breach  of  the  agreement :  If  the  plaintiff  does  net 
in  fact  commit  it|  the  agreement  is  not  broken  \  if  he  does, 
he  fbrfeits  his  remuneration. 

The  other  Barons  concurring. 

Judgment  for  the 
Cre$sw$U  appeared  to  argue  for  the  plaintiff. 
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1891. 
Jokes  and  Another  r.  Senior.  "  ^ 

X  HE  first  count  of  the  declaration  was  on  a  bill  of  ex-  To  «  dedum- 
change  for  300/.,  dated  20th  December,  1834.  drawn  by  exTh^ng" fo/^ 
Joseph  Maybury,  by  procuration  of  John  Maybury,  upon  ^^^^  ^^^^ 
the  defendant»  by  the  name  and  style  of  John  Senior  &  Co.,  and  accepted 
iron  merchants,  Liverpool,  payable  to  the  order  of  the  said  ant,  and  In-''  * 
Joseph  Maybury  two  months  after  date,  and  accepted  by  ^^^^ft'  ^ 
the  defendant,  and  indorsed  by  Joseph  Maybury,  by  pro-  the  defendant 
curation  of  John  Maybury,  to  the  plaintiffs.     The  second  before  the  ac 
count  was  on  another  bill  for  220/.,  dated  24th  December,  uiu'he  wu^ 
1834,  drawn  by  the  said  Joseph  Maybury,  by  procuration  |^**^^**^  •"  ^' 
of  Joseph  Maybury,  jun.,  and  in  other  respects  similar  to  amonnt,  and 

1      «  that  they  were 

toe  former,  accepted  on  ac- 

Plea,  that  before  and  at  the  time  of  the  accepting  of  p^^inh?^^^^ 
the  said  bills  in  the  declaration  mentioned,  the  defendant  that  after  the 

acceptance, 

was  indebted  to  the  said  Joseph  Maybury  in  the  sum  of  and  before  the 
807/.,  and  that  the  same  bills  respectively  were  accepted  due'  the  de^ 
on  account  and  in  respect  of  220/.,  parcel  of  the  same  ^fn^ebted 
debts  i  and  that  after  the  accepting,  as  in  the  declaration  ^  other  per- 
mentioned,  of  the  said  bills,  and  before  the  said  bills  or  and  was  em- 
either  of  them  became  due  and  payable,  to  wit,  on  the  h?«"d^m*" 
10th  February,  1835,  he,  the  defendant,  was  also  indebted  *t*«ces,  and 

,  .  unable  to  pay 

to  divers  other  persons  [naming  them]  respectively  in  hisdebuinfuii; 

J.  ^  y    ^m  ,  1  •     I.*     ^^^  thereupon. 

Givers  sums  of  money,  and  then  was  embarrassed  in  bis  by  an  instru- 
circumstances,  and  unable  to  pay  his  debts  in  full :  and  ™*2l  *^tww^ 

M.  and  the  said 
odier  persons  of  the  one  part,  and  the  defendant  of  the  other,  and  subscribed  by  M.  and  the  several 
persona  wboM  debts  were  set  against  their  names,  they  agreed  to  receive  fron  the  defendant  a 
composition  of  7f.  in  the  pound  on  their  respective  debts,  payable  on  a  day  named  (which  was  after 
tilf  billf  became  due).    The  plea  then  averred  payment  of  the  compoeitioQ  by  the  defendant  to  M. 
>nd  the  other  subscribing  creditors ;  and  also,  that  afterwards,  and  before  the  commencement  of 
tliis  suit,  M.  paid  to  the  plaintiffs,  and  they  received  ft-om  him,  divers  sums  of  money,  amounting 
to  a  sum  sufficient  to  satisfy  all  consideration  whatever  for  or  in  respect  of  the  indorsement  of 
tbe  bills  in  the  declaration  mentioned,  and  all  money  due  ft-om  M.  to  the  plaintiffii  in  respect  of 
U)e  bills  or  otherwise,  and  all  claims  and  demands  of  the  plaioti^  in  rtspeot  of  the  bills  or  other- 
wise on  M.,  in  full  satisfaction  and  discharge  of  the  bills,  and  of  all  claims  and  demands  whatever  in 
Hspeet  of  them  or  otherwise  t  and  that  the  plaintiSs  then  became,  and  thenceforth  continued,  hold- 
^  of  the  bills  without  consideration,  and  in  fraud  of  the  defendant  and  his  treditors.    Replica- 
^,  de  injurii: — HM,  en  demurrer,  that  the  replieatioa  was  bad ;  for  that  the  plea  amoiuited  to 
^Mtcr  of  tUsekarge,  not  of  94cm^ 
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Eseh.  rf  Pkas,  thereupon  the  defendanti  being  so  indebted  as  aforesaid i 

by  a  certain  instrument  in  writing  then  made  by,  between, 
and  among  the  said  Joseph  Maybury  and  the  said  several 
other  persons  of  the  first  part,  and  the  defendant  of  the 
second  part,  and  which  said  instrument  was  then  snb- 
scribed  as  well  by  the  said  other  persons  who  then  re- 
spectively set  thereunder  and  opposite  to  their  respective 
names,  the  amounts  of  their  respective  debts,  as  by  the 
said  Joseph  Maybury,  who  then  set  thereunder  and  op« 
posite  to  his  name  the  said  sum  of  807^ ;  reciting  that 
the  defendant  was  indebted  to  the  several  persons  parties 
thereto  of  the  first  part,  in  the  several  sums  of  money 
thereunder  set  opposite  to  their  respective  names,  and  that 
a  proposal  had  been  made  by  the  defendant  to  the  Said 
several  parties,  and  agreed  to  by  them,  that  the  defendant 
should,  on  or  before  the  1st  d  y  of  March  then  next,  pay 
to  the  said  several  creditors,  in  manner  thereinafter  meok 
tioned,  a  composition  of  7«.  on  the  amount  of  their  scid 
respective  debts,  and  that  the  defendant  should  relinquish 
and  transfer  to  and  for  the  benefit  of  the  said  creditors, 
certain  claims  of  him  the  defendant  upon  certain  mercan- 
tile houses  in  Great  Britain  and  in  parts  abroad;  which 
composition  of  Is.  in  the  pound,  and  transfer  of  such 
claims,  were  to  be  in  full  satisfaction  and  discharge  of  the 
said  several  debts  owing  to  the  said  creditors,  parties 
thereto  of  the  first  part,  who  had  agreed,  in  consideration 
thereof,  to  enter  into  and  execute  that  instrument ;  and 
further  reciting,  that  by  an  indenture  bearing  even  date 
therewith,  the  defendant  had  relinquished  and  transferred 
the  said  several  claims  to  the  said  creditors,  parties  thereto 
of  the  first  part:  [the  plea  then  proceeded  to  set  out  the 
composition  deed  at  length,  whereby  the  creditors,  parties 
to  it,  agreed  to  receive  a  composition  of  7s.  in  the  pound 
to  be  paid  on  the  1st  March,  viz.  5s.  in  cash,  and  &•  bj 
the  defendant's  acceptances  at  six  months,  in  full  discharge 
of  their  several  debts.]    And  the  defendant  further  said. 


TRINITY  TKRU,  1  VICT.  IS5 

that  after  the  making  of  the  said  instrument  in  writing,  EMeh.of  pi$^ 
and  before  the  said  Ist  of  March » 1635,  he,  the  defend- 
uUf  at  the  instance  and  request  of  the  taid  Joseph  May- 
bury,  paid  to  one  W.  Fellowesi  for  the  said  Joseph  May- 
bory,  5sm  in  the  pound  on  the  debt  of  the  said  Joseph 
May  bury,  to  wit^  on  the  said  sum  of  807/.,  to  wit,  the  sum 
of  SKilL  lBs.%  and  then  and  before  the  said  1st  of  March, 
to  wit,  on  the  10th  of  February,  1835,  at  the  like  request, 
also  delivered  to  the  said  W*  Fellowes,  for  the  said  Joseph 
Maybury,  his  the  defendant's  acceptance,  with  a  suflScient 
personal  guarantee  for  the  due  payment  thereof,  at  six 
months*  date,  for  the  amount  of  2s.  in  the  pound  on  the 
laid  debt  of  the  said  Joseph  Maybury,  to  wit,  for  the  sum 
oflMML  14«.;  whereof  the  said  Joseph  Maybury  then  had 
settee,  and  then  was  requested  to  deliver  up  to  the  defend- 
ant; the  said  two  bills  in  the  declaration  mentioned;  and 
thsteupon  the  said  Joseph  Maybury  then  requested,  and 
tbe:defetidanti  at  the  request  of  the  said  Joseph  Maybury, 
tben.aglreed,  that  the  said  Joseph  Maybury  should  have 
ferihertime  to  procure  and  deliver  op  to  the  defendant 
the  same  two  bills*  [The  plea  then  averred  payment  of 
the  composition  according  to  the  terms  of  the  deed  to  the 
other  subscribing  creditors :]  of  all  which  premises  the 
{^ntiflfs  then  had  notice.  And  the  defendant  avers,  that 
afterwardj^  and  long  before  the  commencement  of  this 
suit,  the  said  Joseph  Maybury  paid  to  the  plaintiffs,  and 
the  plaintiffs  then  received  from  and  on  account  of  the 
laid  Joseph  Maybury,  divers  sums  of  money,  in  the  whole 
aiaountiiig  to  a  sum  sufficient  to  satisfy  and  discharge  all 
consideration  whatever  for  or  in  respect  of  the  said  indorse- 
laent  of  the  said  bills  in  the  declaration  mentioned  respec* 
tively,  and  all  sums  of  money  then  due  from  or  by  the  said 
Joseph  Maybury  to  the  plaintiff's  in  respect  of  the  said 
i^Us  or  either  of  them,  or  otherwise  however,  and  all  claims 
^d  demands  whatsoever  of  the  plaintiffs  in  respect  of  the 
^d  bills  or  either  of  them,  or  otherwise,  on  the  said 
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ef  pimii  Joseph  Maybury»  to  wit,  the  sum  of  9000/.,  in  ftill  tatit- 
liMtioii  and  diacharga  of  the  tame  bSia,  and  all  daini  and 
demand  whatsoever  in  respect  of  them  or  either  of  them, 
or  otherwise ;  and  so  the  defendant  says,  that  the  plaintiffa 
then  became,  and  thenceforth  continued  to  be,  and  at  the 
time  of  the  commencement  of  this  suit  were,  the  holdert 
of  the  same  bills  respectively,  without  any  consideration 
whatsoever  in  respect  of  their  being  holders  of  the  same 
or  either  of  them,  or  to  entitle  them  to  the  security  or 
benefit  thereof  or  of  either  of  them  in  anywise,  and  in 
fraud  of  the  defendant  and  his  said  creditors.^^Verifieation. 

Replication,  de  injuria. 

Special  demurrer,  and  joinder. 

The  points  set  down  for  argument  were  as  follows  s«^ 

For  the  plaintiffs :  That  the  plea  is  ill,  because  it  does 
not  allege  that  Joseph  May  bury  was  the  holder  of  the 
bills  when  the  instrument  of  composition  was  entered  into ; 
nor  that  the  debt  was  discharged  by  the  composition ;  nor 
that  the  plaintiffs  were  otherwise  than  bon&  fide  holders 
for  value :  and  because  it  must  be  taken  that  the  payments 
by  Maybury  to  the  plaintiffs  were  made  before  the  billa 
fell  due ;  and  because  the  plea  does  not  allege  that  May« 
bury  paid  the  bills,  but  merely  that  he  paid  the  plainttfi 
monies  sufficient  to  pay  them ;  and  because  it  alleges  an 
insufficient  excuse  for  the  non*payment  of  the  billa  to  the 
plaintiffs. 

For  the  defendant :  That  the  replication  is  ill,  because 
it  |)urports  to  deny  the  excuse  set  up  by  the  plea,  whereaa 
no  ewcuse  for  nonpayment  of  the  bills  when  due  is  alleged^ 
though  the  plea  shews  matter  in  discharge  of  an  nnde* 
nied  liability,  and  breach  of  promise  to  pay  according  to  the 
tenor  and  effect  of  the  bills  and  indorsements :  because  it 
assumes  that  the  material  matters  of  the  plea  are  merely 
in  excuse,  although  those  matters  do  not,  as  pleaded,  ap^ 
pear,  nor  are  by  any  matters  alleged  in  the  replication 
shewn,  to  be  merely  matters  in  excuse :  because  the  de« 
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fendAot  baa  by  bis  plea  shewn  and  claimed  an  interest  in  &eA.  <  Mm^ 
tbe  hiXU  on  which  the  action  it  founded  s  and  because  the 
ion  Is  double  and  multifarious. 


J*  HeikUmn,  in  support  of  the  demurrer«-«Tbe  repli^ 
cation  is  ilk  Unlesa  the  plea  consist  merely  of  matter  of 
MTeiue  for  the  nonperformance  of  the  promise,  the  replica- 
tieo  de  injoriA  is  not  only  informal  but  insensible.  That 
law  was  established  in  Cragaie*s  case  {a),  and  is  fully  re- 
eogillsed  by  all  the  subsequent  authorities.  But  this  plea 
eontaina  matteri  not  of  excuse,  but  of  dUckarge.  The 
defendant  in  effect  says,  ''  You  cannot  recover^  not  be« 
csttse  the  bills  were  not  paid  when  due,  but  because  you 
hsTe  been  discharged  from  your  right  to  sue  by  matters 
•ttbeequent."  [P&rie,  B. — One  part  of  the  plea  seems  to 
be  matter  of  excuse,  and  another  of  accord  and  satisfac» 
tion.  Would  the  plea  be  good  if  all  about  the  composi» 
tion  were  struck  out  ?]  It  may  be  admitted  that  it  would 
not,  because  the  defendant  is  bound  to  discharge  the 
drawer  as  well  as  the  plaintiffs.  IParke,  B. — As  I  read 
the  plea,  it  appears  that  the  composition  deed  was  entered 
into  before  the  bills  fell  due :  then  il  operates  as  an  excuse 
for  nonpayment  when  due.]  Not  of  itself:  it  was  neces* 
lary  to  aver  a  compliance  with  the  terms  of  it;  and  that  may 
hsTe  been  subsequent  to  the  bills  becoming  due.  It  is  in*> 
deed  by  no  means  clear  that  the  composition  deed  does  not 
of  itself  amount  to  matter  of  discharge  ;  but  it  clearly  is  so 
IS  to  the  indorsees.  It  is  not  like  the  case  of  Isaac  ▼.  Far* 
fwr  (6),  where  the  plea  merely  excused  the  nonpayment,  on 
the  groundof  want  of  consideration  for  the  defendant's  in« 
dorsement.  This  plea  sets  up  no  excuse  for  nonpayment, 
but  only  matter  of  subsequent  discharge.  The  case  more 
ttsembles  that  of  Crisp  ¥.  Griffiths  (c).  The  defendant  is 
certainly  bound  to  shew  that  the  plaintiffs  had  no  right  to 

(1)8  Co.  66.         (6)  I  M.  «c  W.  66.  (c)  2  G.  M.  &  R.  159. 
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jImX.  ^f  Pkiu,  8ue^  not  only  in  respect  of  any  beneficial  interest  iti  theii* 

seWes/  but  alto  in  right  of  the  interest  of  the  dmwer. 
Here  the  drawer  could  not  sue,  because  he  has  entered 
into  the  composition ;  nor  the  plaintiffs^  because  the  drawer 
has  satisfied  them.  The  plea  might,  perhaps,  be  natter 
of  excuse  merely  to  an  action  by  the  drawer ;  but  it  is 
matter  of  discharge  as  against  the  plaintiffs.  And  if  it  be 
doubtful  which  it  is,  the  plaintiffs  cannot  construe  it  in  the 
former  sense,  so  as  to  entitle  them  to  use  this  general  tra^ 
verse.  The  plea  in  effect  admits  that  when  the  bills  feU 
due  the  defendant  was  answerable  in  law,  and  yet  it  does 
not  shew  any  matter  in  excuse  of  the  breach  of  promiae 
by  nonpayment.  And  it  expressly  states  that  the  payment 
by  Maybury  to  the  plaintiffs  was  made  in  satisfaction  tmd 
discharge  of  all  their  claim  in  respect  of  the  bills,  whidi 
could  not  be  until  a  complete  cause  of  action  had  aecmed 
to  them;  that  is,  not  until  aflter  the  bills  fell  due. 

Channell,  contra. — ^The  replication  is  good*  It  is  en* 
tirely  a  question  whether  the  plea  consists  of  matter  of 
excuse  or  not;  it  is  submitted  that  it  does,  since  it  ahewa 
a  cesser  of  all  consideration  on  the  part  of  the  plaintiflh 
as  to  the  bills.  As  far  as  regards  the  matter  relating  to 
the  composition  deed,  that  is  clearly  in  excuse  only.  Thete 
the  defendant  avails  himself  of  subsequent  matter  to  shew 
that  the  cause  of  action,  which  had  vested,  has  ceased  and 
discontinued.  If  the  payment  were  made  while  the  bills 
were  still  running,  that  would  be  clearly  matter  of  excuse; 
Reynolds  v.  Blackburn  {a) :  but  it  is  said  that  it  does  not 
appear  that  the  payment  by  Maybury  was  before  the  bilb 
became  due.  If  that  be  an  important  distinction,  it  may 
be  doubted  whether  the  plea  is  not  bad  for  not  stating  the 
fact  more  explicitly.  But  suppose  the  payment  was  mAde 
afkerthe  bills  fell  due:  does  a  payment  by  the  drawer^ 

(o)  6  Dowl.  P.  C.  19. 
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fhe  bill  is  due*  discharge  the  acceptor  as  against  the 
hiddtr  t  The  holder  mighty  neverthelessi  go  on  against  the 
soeeptor  for  nominal  damages  for  bis  breach  of  contract. 
[PmrJket  B.— The  plea  says,  not  only  that  Maybury  paid  Stmoa. 
the  plaintiffs^  but  that  they  received  the  money  in  satisfac* 
tbn  of  all  their  claims  and  demands  whatsoever  in  respect 
of  the  bills.]  Of  all  their  claims  and  demands  pn  Maybury 
in  respect  of  the  bills.  It  appears  to  have  been  considered 
that  where  the  effect  of  the  plea  is  to  destroy  the  consi* 
denlion,  or  to  shew  that  none  ever  existed,  that  is  matter 
of  excusey  and  the  replication  de  injuria  is  good ;  liaae  v. 
Forron  [Parke^  B. — ^Tbat  was  the  case  of  a  defect  of 
consideration  before  the  bill  became  due.]  Here  the 
compontion  with  the  drawer  is  before  the  bills  become 
due  ;  but  it  is  then  necessary  that  the  plea  should  go  fur* 
tlicr,  and  destroy  the  consideration ;  and,  accordingly,  it 
goes  on  to  state  the  payments,  and  that  **  the  plaintiffs 
became  and  were,  and  from  thenceforth  continued  to  be« 
and  at  the  time  of  the  conmiencement  of  the  suit  were, 
holders  of  the  bills  without  any  consideration  whatever  for 
or  in  respect  of  their  being  holders  of  the  same,  and  in  fraud 
of  the  defendant."  The  plea  has  a  double  object ;  first,  to 
destroy  the  consideration  as  between  the  defendant  and 
Maybury,  and  then  to  shew  that  no  consideration  exists 
as  between  Maybury  and  the  plaintiffs. 

Pauuh  B. — This  is  in  substance  no  more  than  a  plea  of 
secord  and  satisfaction,  by  matter  which  has  arisen  since 
die  bilb  became  due.  The  meaning  of  the  plea  is,  that 
since  the  bills  became  due  Maybury  has  paid  the  plaintiffii 
the  full  amount  of  what  was  due  upon  them :  but  that  alone 
vill  not  do«  Then  the  defendant  says  further,  that  when  that 
took  place  it  discharged  him  also  as  against  the  drawer,  in 
consequence  of  what  had  previously  occurred  between  the 
drawer  and  him.  I  am  not  sure  that  the  plea  discloses  enough 
to  place  the  plaintiffs  in  the  situation  of  trustees  for  May- 
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i^Mft.  ^  PiMir,  bury ;  though  very  little  more  would  have  made  them 

^  '   ^    holders  for  him.     But  I  am  disposed  to  think  that  if  the 

JoNii        last  averment  stood  alone,  the  plea  would  be  an  answer  to 

SsNioA.       the  action;  and  that  clearly  is  not  matter  of  excuse*    The 

plaintiffs  had  better  amend* 

Lord  ABINGBR9  C.  B.,  and  Alderson,  B.,  concurred. 

Leave  to  amend  on  payment  of  costs;  other- 
wise,  judgment  for  the  defendant. 


Lands  were 
enfeoffed  to 
R.  H.  and  the 
defendant,  to 
the  use,  intent, 
and  purpose 
that  the  plain- 
tiff; his  heirs 
and  assigns  for 
ever,  should  re- 
ceive and  take 
out  of  the  lands 
a  yearly  rent 
of  63t  payable 
half-yearly; 
and  the  defend- 
ant covenanted 
with  the  plain- 
tiff'that  R.H. 
and  the  defend- 
ant, their  exe- 
cutors, &c.,  or 
some  or  one 
of  them,  would 
pay  or  cause 
to  be  paid  to 
the  plaintiff; 
his  heirs  and 
assigns,  the  said 
yearly  rent  at 
the  terma  ap« 
pointed  for  pay- 
ment thereof:— 
Held,  that  the 
plaintiff  could 
Dot  sue  the 
defendant  in 
debi  for  arreara 
ofthesimnity. 


Randall  v.  Rigby. 

X  HE  declaration  stated  that  heretoforci  to  wit|  on  the 
17  th  of  October  J  1837>  in  and  by  a  certain  indenture  then 
made  between  the  plaintiff  of  the  first  part,  William 
Brookes  of  the  second  part,  and  Richard  HoUins  and  the 
defendant  of  the  third  part^  the  counterpart  of  which,  &&« 
certain  land  and  premises  were  granted,  bargained,  sold, 
aliened,  enfeoffed,  and  confirmed  unto  the  said  Richard 
Hollins  and  the  defendant,  their  heirs  and  assigns,  to  hold 
the  same  unto  the  said  Richard  Hollins  and  the  defendant, 
and  their  heirs,  to  the  use,  intent,  and  purpose  that  the 
plaintiff,  his  heirs  and  assigns  for  ever,  should  and  might, 
out  of  the  said  land  and  dwelling-houses,  and  other  build- 
ings erected  thereupon,  with  the  appurtenances,  receive 
and  take  one  clear  yearly  rent  or  sum  of  63/.  of  lawful 
money  of  Great  Britain,  to  be  payable  half-yearly,  free 
from  all  deductions  whatsoever ;  and  to  the  further  uses^ 
intents,  and  purposes  in  the  said  indenture  mentioned : 
and  the  said  defendant  did  by  the  said  indenture,  for  him- 
self and  his  heirs,  executors,  administrators,  and  assignSi 
covenant,  promise,  and  agree  with  and  to  the  plaintiff,  hia 
heirs  and  assigns,  that  they  the  said  Richard  Hollins  and 
the  defendant,  their  heirs,  executors,  administrators,  and 
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assigiiii  or  some  or  one  of  them,  should  or  would  for  ever  EMck.  if  pini, 

18S8& 

thereafter  well  and  truly  pay  or  cause  to  be  paid  unto  the 
plauitifr,  his  heirs  and  assigns,  the  said  yearly  rent  of  632^ 
by  the  said  indenture  limited  in  use  to  him  or  them,  on 
the  days  and  times  thereinbefore  appointed  for  payment 
thereof,  and  hereinbefore  mentioned,  without  any  deduc* 
tion  or  abatement  whatsoerer :  and  the  plaintiff  saith,  that 
after  the  making  of  the  said  indenture,  to  wit,  on  the  S5th 
of  March,  1838,  which  day  elapsed  before  the  commence- 
ment  of  this  suit,  a  large  sum  of  the  yearly  sum  or  rent 
aforesaid,  to  wit,  31L  lOs.  became  due  to  the  plaintiff  ac- 
cording to  the  said  covenant  aforesaid,  for  one  half  of  a 
year  ending  on  the  day  and  year  last  aforesaid  and  then 
last  elapsed :  and  the  plaintiff  further  saith,  that  the  said 
Richard  Hollins  was  then  and  thence  to  the  commence- 
ment of  this  suit,  alive.  Breach,  that  neither  Hollins  nor 
the  defendant  paid,  but  therein  made  default,  contrary  to 
die  said  covenant  of  the  said  defendant,  whereby  an 
action  hath  accrued  to  demand  the  sum  of  SI/.  10#. 

Greneral  demurrer,  and  joinder. 

The  cause  of  demurrer  stated  in  the  margin  by  the  de- 
fendant was,  that  according  to  the  authorities,  debt  will 
not  lie  for  the  arrears  of  a  rent  or  annuity  in  fee. 

WigMman,  in  support  of  the  demurrer. —  Webb  v. 
Jiggs  (a),  and  Kellff  v.  Clubbe(b)^  are  authorities  to  shew 
that  debt  will  not  lie  for  the  arrears  of  an  annuity  issuing 
out  of  land,  under  the  circumstances  stated  in  this  declara- 
tion. There  is  here  a  covenant  for  the  payment  of  the 
annuity,  on  which  the  action  is  brought.  That  also  ap« 
pears  to  have  been  the  case  in  Kelly  v.  Clubbe,  although 
the  declaration  is  fully  set  out.  But  the  question  was 
much  more  fully  considered  in  Webb  v.  Jiggs.  There  an 
^hnuity  was  devised  to  A.  during  the  life  of  B.,  payable  out 

.  W  41  M.  &  6elw.  114.  (6)  3  Brod,  &  Biog.  130. 
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Bjteh.  of  Pleat,  of  lands  which  were  devised  to  B.  for  life.  B.  payios  the 

1838*  tr    >f      ^ 

same  thereout :  and  it  was  held  that  debt  would  not  lie  for 
the  arrears  of  such  annuity.  There  is  no  doubt  a  distinc* 
tion  between  that  case  and  the  presenti  because  there  the 
annuity  was  created  by  devise,  whereas  here  it  is  by  grant, 
with  a  covenant  to  secure  its  payment :  but  the  same  prin* 
ciple  applies  to  both  cases.  Taking  the  whole  indenture 
together,  this  is  the  grant  of  an  annuity  payable  out  of 
land;  the  covenant  is  a  mere  collateral  security:  and  the 
general  principle  established  by  Webb  v.  Jiggs  was,  that 
at  common  law  debt  does  not  lie  for  the  arrears  of  an  an- 
nuity payable  out  of  lands  for  life  or  a  greater  estate,  while 
the  estate  of  freehold  continues.  [Lord  Abingtr^  C.  B.-— 
The  annuity  is  charged  on  land  in  the  hands  of  one  person^ 
and  another  person  covenants  to  pay.  The  terre-tenant 
ought  therefore  to  pay  the  annuity  in  the  first  instance, 
and  the  covenantor  is  not  liable  unless  he  refuses :  that  is 
not  a  debt,  but  only  a  duty  on  failure  of  payment  by  the 
terre-tenant.]  Covenant  might  possibly  lie  against  tbd 
defendant,  but  not  debt ;  his  covenant  is  merely  collateral. 

Crompton,  contra, — It  may  be  conceded  that  this  is  a 
collateral  covenant ;  but  where  there  is  a  collateral  cove* 
nant  in  gross  to  pay  a  sum  certain,  or  which  is  capable  of 
being  ascertained,  the  covenantee  may  bring  debtor  core* 
nant  at  his  election :  Ingledew  v.  Cripps  (a).  As  soon  aM 
a  condition  precedent  in  a  deed  has  been  performed,  the 
covenantee  may  aver  that,  and  debt  will  then  lie.  [Parke§ 
B. — Suppose  an  agreement  to  pay  a  sum  certain^  in  case 
A.  B.  does  not — debt  on  simple  contract  would  not  liew 
And  I  think  you  will  find  it  laid  down  in  Viner's  Abridge* 
ment  (6),  that  debt  will  not  lie  on  a  conditional  covenant; 
The  authorities  are  cited  in  Wentworth*s  Office  of  Kma 
cutors,  p.  350.]    It  is  submitted  that  it  is  not  a  conditKNud 

(a)  2  Lord  Raym.  814 ;  2  Salk.  658.        (5)  Ym,  Abr.  Debt,  a 


TRINITY  TERMi  1  VICT.  ISB 

eovenanti  where  the  party  covenants  to  pay  a  sum  certain.  Bwh.  i^f  Pkig, 

1838 

not  Mranding  in  damages ;  and  that  in  such  case  either 
debt  or  covenant  is  maintainable.  Webb  v.  Jiggs  was  a 
case  of  devise,  and  the  Court  proceeded  on  the  ground 
that  there  was  no  privity  between  the  parties.  [Parke,  B.-^ 
No;  that  the  estate  of  freehold  continued^  and  the  remedy 
was  a  real  remedy.]  There  was  in  that  case  no  covenant; 
here  there  is  a  mere  collateral  covenant  in  gross,  which 
woiiid  not  go  with  the  rent  or  with  the  land,  but  must  be 
treated  as  if  it  were  between  two  strangers.  In  Milnet  v. 
Brameh(a\  it  was  held  that  covenant  would  not  lie  by  the 
assignees  of  a  rent  charged  on  lands  against  the  grantee 
of  die  lands,  for  that  the  covenant  was  personal  to  the 
gfwitor.  Lord  EUenborough  there  says — **  I  do  not  see 
how  the  analogy,  as  it  regards  covenants  which  run  with 
the  land,  is  to  be  applied,  unless  it  be  shewn  that  this  is 
bod ;  it  might  as  well  be  applied  to  any  covenant  respect- 
ing a  matter  merely  personal."  Cook  v.  Herle  {b)  is  to 
the  same  effect.  This,  therefore,  is  a  collateral  covenant 
ID  grosS)  on  which  an  action  may  be  maintained  without 
reference  to  privity  of  estate.  {^Parke,  B. — How  do  you 
difttingitish  this  from  the  case  of  a  lease,  with  a  covenant 
by  the  lessor,  his  executors,  administrators,  and  assigns, 
to  {Kay  the  rent,  and  the  lessee  assigning,  and  the  lessor 
accepting  the  assignee  as  his  tenant? — the  cases  are  clear 
that  the  lessor,  or  the  assignee  of  the  reversion,  may  bring 
debt  against  the  assignee  on  the  privity  of  estate,  but  can 
only  bring  covenant  against  the  lessee,  because  the  privity 
of  eitate  is  determined  as  to  him,  and  the  covenant  becomes 
crilateral :  1  Siderf.  402 ;  Mills  v.  Auriol  (e).]  Those  are 
eases  where  the  question  arose  how  far  debt  will  lie  when 
the  previotia  privity  of  estate  has  determined  ;  this  is  a 
express  covenant  between  strangers,  which  in  its 
was  collateral,  and  never  had  any  thing  to  do 


(s)  ihL  St  Selw.  411.       (6)  2  Mod.  IdS.        (c)  2  H.  Dl.  433. 
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EM.  ^  Pkttt  With  the  estate.     The  case  is  distinguishable  also  from 

1838*  .  . 

>     ^  '-.       eases  of  guarantee  and  indemnity,  because  they  sound  in 
liAVDAtt      damages  ;  but  it  is  questionable  whether  a  special  action 
RI0BT.        ^f  debt,  averring  the  performance  of  the  condition  prece- 
dent, would  not  lie  in  such  cases. 

Wightman,  in  reply. — No  doubt  this  is  a  covenant  in 
gross,  but  it  is  also  a  collateral  covenant ;  and  if  it  be, 
there  is  no  such  direct  duty  as  will  enable  the  plaintiff  to 
maintain  an  action  of  debt.  Cook  v.  Herle  is  an  express 
authority  that  the  covenant  is  collateral.  The  effect  of  it  is, 
*'  I,  the  defendant,  will  take  care  that  this  annuity,  which  is- 
sues out  of  landj  shall  be  paid."  If  it  had  been  merely  a 
covenant  by  both  these  parties  to  pay  a  sum  in  gross,  debt 
might  have  lain,  although  it  was  intended  to  secure  the  an- 
nuity; but  it  is  a  covenant  to  pay  the  annuity ,  which  is- 
sues out  of  land.  The  primary  duty  is  not  that  the  defend- 
ant shall  pay  in  the  first  instance ;  his  duty  is  to  take  care 
that  it  is  paid  out  of  the  land.  But  the  first  principle  in  an 
action  of  debt  is,  that  there  must  be  a  direct  duty  to  pay. 


Lord  Abinger,  C.  B. — I  think  Mr.  Wightman  has 
drawn  the  true  distinction.  The  question  here  is  not 
whether  the  defendant  is  liable,  but  whether  be  is  liaUe 
in  this  form  of  action.  If  it  had  appeared  that  this  was  a 
debt  of  his  own,  on  which  he  was  liable  to  the  plaintiff, 
debt  might  be  maintainable  as  well  as  covenant ;  but  it  is 
an  action  on  a  mere  collateral  covenant,  by  which  the  de- 
fendant, jointly  with  another,  undertakes  to  secure  the 
payment  of  an  annuity  which  is  issuing  out  of  land.  The 
ease  of  a  lessee  who  has  assigned  his  lease  is  strictly  ana- 
logous. In  Mills  V.  Auriolf  Wilson,  J.,  sums  up  the  posi- 
tion of  a  lessee  under  such  circumstances  in  these  words : 
''  An  action  of  covenant  remains  after  the  estate  is  gone ; 
but,  generally  speaking,  when  the  land  is  gone,  the  action 
of  debt  is  also  gone,  debt  being  maintainable  because  the 
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land  18  debtor.     Covenant  is  founded  on  a  privity  colla-  MMck.  rf  PUm» 
tcral  to  the  land.**    The  same  pomt  had  been  decided  in         ^^^' 
Tkursby  y.  Plant  (a).    The  defendant  here  stands  in  the 
same  relation  to  the  plaintiff  as  the  original  lessee  after 
assignment  of  the  estate,  when  he  is  only  suable  in  cove- 
nanty  not  in  debt. 

Parks,  B. — I  am  of  the  same  opinion.  No  doubt  this 
covenant  is  collateral  or  in  gross  in  one  sense,  that  it  does 
not  run  with  the  land  or  rent ;  for  that  MUnet  t.  Branch 
is  an  authority :  but  it  is  also  collateral  in  the  sense  con- 
tended for  by  Mr*  Wigkiman,  that  it  is  not  a  covenant  to 
perform  any  direct  duty,  but  only  a  collateral  one  to  se- 
cure payment  of  the  rent.  Upon  this  undertaking  an 
action  of  covenant  is  the  proper  remedy;  in  which  the 
plaintiff  vrill  recover,  by  way  of  damages,  the  amount  ac- 
taally  in  arrear.  The  case  falls  therefore  within  the  prin- 
ciple of  the  authority  referred  to  in  Viner's  Abridgment, 
and  ranges  itself  also  with  that  of  the  lessor  and  lessee 
ifter  assignment  of  the  estate,  as  decided  in  Thunby 
V.  Planif  and  in  MiUs  v.  AurioL  This  covenant  is 
collateral  in  that  sense  also,  and  is  not  like  a  covenant 
to  pay  a  sum  of  money,  which  becomes  a  direct  duty  from 
the  defendant  to  the  plaintiff. 

BoLLAND  and  Alderson,  Bs.,  concurred. 

Judgment  for  the  defendant, 
(a)  I  Siderf.  401 1  S.  C.  1  Saund.  230 ;  and  lee  p.  241,  n.  6. 


IM  CASES  IN  THE  BXCHEaXTEBj 

^'^    •    ^  Noel  r.  Davis. 

Dtdamion  in  ikSSUMPSIT  for  work  and  labour  done  and  materials 

||2|2J^*]JJ^  provided  by  the  plaintiff  as  an  attorney  and  accountant 

MOBttftlM  ava  fQj  ij,^  defendant,  and  on  his  retainer*  and  for  fees  due  to 

kid  in  eadi  ' 

esvatbdng  the  plaintiff  in  respect  thereof;  with  counts  for  money 

to  STii,  pMctl  P^<lj  And  on  an  account  stated;  the  sum  laid  in  each  count 

b^dbd^  being  low.    Plea,  as  to  the  sum  of  27t  18#.4dL,  parcel  of 


tion  Btntiontdt   the  monies  in  the  declaration  mentioned,  that  the  plaintiff, 

•  Mt'OfftO  .  . 

tlMt  anonnc  before  and  at  the  time  of  the  commencement  of  this  suit, 
^^^^..-.  was  and  still  is  indebted  to  the  defendant  in  a  large  sum  of 
AW  good  oo      money,  to  wit,  the  sum  of  27/.  13#.  4rf.,  on  a  bill  of 

dcnivrrer» 

dMaghnot  exchange,  &c.,  (setting  it  forth);  which  said  sum  of 
riiTt?SiiTTftBftt   ^'*  13'*  ^d'  equals  the  said  sum  of  211.  1S«.  4cf.,  parcelf 

&&,  and  out  of  which  said  sum  of  money  so  due  to  the 
defendant  as  aforesaid,  the  defendant  is  ready  and  willing 
and  hereby  offers  to  set  off  and  allow  to  the  plaintiff,  the 
said  sum  of  27L  I3s.  4c/.  parcel  &c.,  as  aforeswl,  according 
to  the  form  of  the  statute  &c. 

Special  demurrer,  assigning  for  cause  that  the  plea  does 
not  sufficiently  state  against  how  much  of  the  monies  in 
each  or  either  of  the  counts  of  the  declaration,  the  aet-off 
is  pleaded. 
Joinder  in  demurrer. 

Jervis,  in  support  of  the  demurrer. — ^This  demurrer  is 
founded  on  that  part  of  the  judgment  of  the  Court  in  JUee 
T*  TomlinsoH  (a),  with  which  no  dissatisfaction  has  been 
expressed  in  subsequent  cases.  It  was  there  held  that  a 
plea  of  set-off  of  57/.  7#.  4rf.,  to  several  sums  amounting  in 
the  whole  to  114/.  14^.  8t/.,  with  an  allegation  that  the 
former  sum  equalled  the  damages  sustained  by  the  non« 
performance  of  the  defendant's  promises  as  to  the  latter, 

{a)  4  Ad.  k  £11.  262. 
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was  bad.  And  Paiteson,  J.,  says : — ''  The  set-off  is  not 
pleaded  by  way  of  deduction  from  the  larger  sum ;  and 
indeed,  I  never  saw  such  a  thing  as  a  set-off  pleaded  by 
way  of  deduction.  The  practice  is  to  lay  in  the  plea  of 
let-off,  a  larger  sum  than  that  claimed  in  the  declaration.** 
The  plaintiff  is  under  a  difficulty  in  knowing  to  what 
daim,  or  what  part  of  the  claim,  the  defendant  applies  his 
set-off!  He  ought  to  hare  arerred  the  identity  of  the  de- 
mands in  the  sereral  counts.  [AlderMon,  B. — Whaterer 
the  plaintiff  proposes  to  prove  under  the  whole  declar- 
ation,  from  that  the  defendant  proposes  to  take  off 
ST£>  ISf.  Ad.  What  hardship  is  that  on  the  plaintiff? 
Parket  B. — ^The  same  argument  would  apply  to  the  plea 
of  tender.  It  would  be  productive  of  very  great  inconve- 
nienee  to  lay  down  a  general  rulci  that  a  defendant  may 
not  answer  part  of  the  claim  by  way  of  set-off.  In  order 
to  make  the  plea  goodj  no  doubt  he  must  answer  the  rest 
of  the  declaration  in  some  way].  Suppose  the  plaintiff 
ngoed  judgment  for  want  of  a  plea  to  the  whole  declara- 
tioDi  is  he  to  take  nominal  damages  on  three  of  the  counts, 
and  damages  for  the  difference  between  the  amount  of 
his  particulars  and  of  the  set-off  on  the  fourth ;  or  how 
otherwise? 

J7.  F.  Richards,  contri. — ^The  only  apparent  difficulty 
arises  from  tUe  circumstance  that  the  rest  of  the  pleadings 
are  not  brouj^t  before  the  Court.  This  is  precisely  like 
the  plea  of  payment  or  tender  as  to  part  of  the  claim* 
The  defendant  must  exhaust  all  the  sums  in  the  declara- 
tion by  his  several  pleas  taken  together :  all  he  says  by 
this  plea  is,  that  he  is  entitled  to  the  amount  of  the  set-off 
against  whatever  sum  the  plaintiff  shall  claim  and  prove. 
He  could  not  aver  the  identity  of  the  sums  laid  in  the 
diffirent  counts,  since  they  may  not  be  in  fact  identicalt 

Jervis,  in  reply. — In  Mee  v.  Tomlinson,  Coleridge,  J., 
said  that  the  form  of  the  plea  of  tender  was  defensible 
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^  Fhm,  only  on  the  score  of  inveterate  practice.    There  would  be 
leas  diflSculty  imposed  on  the  plaintiff  in  debt  than  in 


sumpsit,  because  there  the  difference  is  ascertained  on  the 
writ  of  inquiry. 

• 

Lord  Abimobr,  C.  B. — If  the  plaintiff  declares  for  four 
distinct  causes  of  action,  and  the  defendant  pleads  a  set-off 
as  to  a  smaller  sum,  generally,  the  plaintiff  may  apply  it  to 
each  count,  and  have  judgment  on  each ;  it  is  therefore  to 
his  advantage. 

Parke,  B.— It  would  be  extremely  inconvenient  to  hold 
a  defendant  so  tight  as  to  say  he  is  to  plead  his  set-off 
expressly  to  any  particular  count.  There  will  be  judg- 
ment for  the  defendant,  unless  the  plaintiff  chooses  to 
amend. 

BoLLAMD,  B.»  and  Aldbrson,  B.,  concurred* 

Judgment  for  the  defendant  accordingly. 


A  count  by  the 
payee  agaiof t 
the  aceeptor  of 
a  bill  of  ex- 
change, in  the 
fiNrm  given  by 
the  rale  of  T.  T. 
1  WilL  4,  may 
be  joined  with 
Indebitatna 
coonti  in  debit 
the  dedaraiion 

the  usoalfonn 
indebL 


CoMPTON  r.  Taylor. 

X  HE  first  two  counts  of  the  declaration  were  on  two 
hills  of  exchange  for  SO/,  and  SO/,  respectively,  dated  the 
1st  of  February,  1837,  drawn  by  the  plaintiff  and  accepted 
by  the  defendant,  payable  to  the  plaintiff  four  months 
after  date ;  and  were  in  the  form  given  by  the  rules  of  T« 
T.  1  Will.  4.  The  third,  fourth,  and  fifth  counts  were  in 
debt  for  goods  sold,  interest,  and  on  an  account  stated^and 
theconclusionof  the  declaration  was  in  the  usual  form  in  an 
action  of  debt.  The  defendant  demurred  specially,  on  the 
ground  that  there  was  a  misjoinder  of  action,  part  of  the 
declaration  (the  first  two  counts)  being  in  an  action  on 
promises,  the  remainder  in  debt. 
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Thomas f  in  support  of  the  demurrer. — The  first  two  Mmki  ^  wUm 


counts  in  the  declaration  are  counts  on  promises,  and  can- 
not be  joined  with  the  counts  in  debt.  [ParkCf  B. — It  is 
the  old  form  in  debt  against  the  acceptor  of  a  bill  of  ex- 
change.] In  Brill  r.  Neele  (a),  a  count  stating  that  the 
defendant  was  indebted  to  the  plaintiff  for  work  and  la- 
bouri  and  being  indebted,  undertook  and  promised  to  pay 
&C.,  whereby  an  action  had  accrued  ftc,  was  held  not  to 
be  a  good  count  in  debt,  and  not  properly  joined  with 
counts  in  debt.  [Lord  A  dinger,  C.  B. — There  no  breach 
was  alleged.]  The  defendant  mutt  have  pleaded  non- 
assumpsit  to  the  first  two  counts,  before  the  new  rules. 
And  they  do  not  allege  that  the  bills  were  given  for  value 
received,  without  which  debt  could  not  lie. 


IMS. 


Peacock,  contrd,  cited  Cloves  v.  Williams  (&) ;  and 
ferred  to  Slade's  case  (c),  as  an  authority  that  every  debt 
implies  a  promise. 

ParkEj  B.— dbftf^  V.  Williams  is  precisely  in  point* 
1  was  anxious  to  find  an  authority  for  what  seemed  so 
consistent  with  good  sense.  There  is  no  substantial  dif- 
ference between  promising  and  agreeing. 

Alderson,  B. — I  see  that  the  forms  given  in  the  rules 
of  T.  T.  1  Will.  4,  which  apply  to  both  assumpsit  and 
debt,  make  no  difierence  in  the  cases ;  and  this  declaration 
follows  the  form  precisely.  One  form  is  given  for  both, 
and  this  is  that  form. 

The  other  Barons  concurring, 

Judgment  for  the  plaintiff. 


[a)  3  D,  &  Aid.  208.        (6)  3  Bing.  N.  C.  868 ;  5  Scott,  68. 

(c)  4  Co.  92,  b.  i  Yd?.  20. 
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JSsdk.  rf  PUat, 
1838. 


The  first  count 
of  the  declara- 
tion was  on  the 
warranty  of  a 
horse  sold  by 
the  defendant 
to  the  plaintiff 
for  1L  2s.  6tLt 
and  for  the 
expense  of  its 
keep.    There 
were  also  counts 
for  money  had 
and  receivedi 
and  on  an  ac- 
count statedi 
and  the  da- 
mages were 
laid  at  201. 
At  the  trial, 
the  plaintiff 
recovered  the 
IL  8#.  64,,  the 
price  of  the 
horse: — He!dt 
that  the  action 
was  triable  be- 
fore the  sheriff 
under  a  writ 
of  trial. 

The  defend- 
ant gaye  a  ver- 
bal warranty 
of  the  horse, 
which  the 
plaintiff  there- 
upon bought 
and  paid  for, 
and  the  defend- 
ant then  gave 
him  the  follow- 
ing memoran- 
dum:-— 
«  Bought  of 
O.  P.  a  horse 
for  the  sum  of 
71.  2«.  6il.— 
O.  V:*^Held, 
that  parol  evi- 
dence might* 
notwithstand- 
ing, be  given  of 
the  warranty. 


Allbn  r.  Pink. 

Assumpsit.— Tbefirflicount  of  the  declaration  stated, 
that  in  consideration  that  the  plaintiff  would  buy  of  the 
defendant  a  certain  horse,  for  a  certain  sum,  to  wit, 
71. 2s.  6dL,  the  defendant  promised  the  plaintiff  that  the 
horse  was  then  a  quiet  worker,  and  would  go  well  in  spare 
harness.  It  then  averred  the  purchase  of  the  horse,  and 
the  payment  of  the  price  by  the  plaintiff,  and  alleged  aa  a 
breach  that  the  horse  was  not  a  quiet  worker,  and  would 
not  go  in  spare  harness,  but  on  the  contrary  thereof,  was 
unquiet  and  vicious,  and  became  of  no  use  or  value  to  the 
plaintiff,  whereby  he  was  put  to  charges  and  expences, 
to  wit,  the  sum  of  5/.,  in  taking  care  of  it.  There  were 
also  counts  for  money  had  and  received,  and  on  an  account 
stated:  to  the  plaintiff's  damage  of  SOA 

Pleas,  first,  non  assumpsit  to  the  whole  deoburation; 
secondly,  to  the  first  count,  that  the  horse  was  a  quiet 
.worker,  and  would  go  well  in  spare  harness ;  on  which 
issue  was  joined. 

The  plaintiff's  particulars  of  demand  were  as  fc^ows:— - 
''  On  the  indebitatus  counts  the  phiintiff  seeks  to  reeovtr 
7L2s.6d.9  the  price  of  a  horse,  which  sum  was  fraada- 
lently  received  by  the  defendant  under  cdonr  of  a  coin 
tract  of  sale  thereof  to  the  plaintiff,  with  a  warranty  which 
the  defendant  knew  to  be  false,  and  which  horse  the  de» 
fendant  has  subsequently  received  back." 

The  cause  was  tried  in  this  term  before  Arabin,  Serjt, 
at  the  Sheriff's  Court  in  London,  under  a  writ  of  trial 
which  had  been  obtained  by  consent  of  both  parties*  It 
appeared  that  in  the  month  of  April  last,  the  plainliff 
treated  for  the  purchase  of  the  horse  in  question,  at  AM^ 
ridge's  repository,  when  the  defendant  said  that  if  he  did 
not  work  well,  and  go  quietly  in  spare  harness,  the  plain* 
tiff  was  to  send  him  back,  and  he  should  bav9  bis  money 
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returned.    The  plaintiff,  after  some  further  conversation.  &«&.  of  pun^ 

1838 

bought  him  for  7t  2*.  Get,  which  sum  he  paid  the  defend-  '    ■ 

ant  shortly  afterwards  at  a  public  house,  and  then  received       Allbn 
from  him  the  following  memorandum : —  Pink.* 

''  Bought  of  G.  Pinki  a  horse  for  the  sum  of  7/.  Zs.  Gd. 

"G.  Pink." 

On  putting  him  into  harness,  the  plaintiff  found  that 
the  hone  was  vicious  and  unruly,  and  accordingly  sent 
him  back  to  the  defendant;  and  having  demanded  his 
money  again,  which  was  refused,  he  brought  this  action 
to  recover  it.  A  verdict  having  been  found  for  the 
pbuRtiff,  under  the  direction  of  the  learned  Serjeant,  for 

Bpla  obtained  a  rule  nisi  for  a  new  trial,  on  several 
gronnda  of  objection  taken  at  the  trial : — First,  that  this 
being  an  action  fer  unliquidated  danuiges,  was  a  cause 
whioh  the  aheriff  was  not  empowered,  under  the  3  &  4 
WiD.  4,  c  47,  a.  17,  to  try ;  Smith  v.  Broum  (a) :  secondly, 
that  the  terms  of  the  contract  being  ascertained  by  the 
bought  note  delivered  to  the  plaintiff,  which  contained  no 
warranty,  the  parol  evidence  of  a  warranty  was  hot  re- 
ceivable ;  Gardiner  v.  Gray  (i),  Powell  v.  Edmunds  (c) : 
and  thirdly,  that  the  evidence  did  not  prove  the  warranty 
alleged  in  the  declaration,  but  a  conditional  contract  to 
take  the  horse  back  in  the  event  of  his  not  working 
well,  &c. 

Oumey  shewed  cause. — It  may  perhaps  be  admitted, 
that  if  this  was  a  case  in  which  the  judge  had  no  power 
iteder  the  statute  to  make  the  order  for  trial  before  the 
theriff^  the  sheriff  had  no  jurisdiction  to  try  it.  But 
there  is   nothing  to  shew  that  this  is  ''a  debt  or  de- 

(•)  3  M.  ft  W.  ^  1.  (6)  4  Campb.  444.  (e)  12  East,  6. 
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JEn*.  ^  Fkmt  mand  on  which  the  sum  lought  to  be  recoTered,  and  in» 

doned  on  the  writ,  exceeds  SO/.  As  the  order  was  ob- 
tained by  consent  of  both  parties,  the  plaintiff  has  a  right 
to  assume,  until  the  contrary  is  shewn,  that  the  amn  in* 
dorsed,  and  sought  to  be  recovered^  was  within  the 
amount  limited  by  the  statute.  Then,  as  to  the  nature  of 
the  action.  Actions  of  tort  have  no  doubt  been  decided 
not  to  be  within  the  act ;  Watson  v.  Abbot  (a),  Smith  r. 
Brown  (6).  But  this  is  in  assumpsit,  and  ia  in  sabstanet 
an  action  for  the  price  of  the  horse.  Price  v.  Morgan  (e) 
18  directly  in  point.  There  the  declaration  was  on  an  ai* 
sumpsit  by  the  defendant  that  he  was  authoriaed  by  a 
third  party  to  purchase  on  his  behalf  a  pony  from  the 
plaintiff,  which  the  plaintiff  therefore  sent  to  the  defend- 
ant ;  containing  also  counts  for  a  pony  sold  and  delivered, 
and  on  an  account  stated :  and  it  was  held  that  the  case 
was  within  the  act.  Parie,  B.,  says — **  This  was  an  ac- 
tion in  substance  for  the  price  of  the  pony,  and  therefore 
within  the  act."  Here  the  verdict  was  in  fact  for  the 
actual  price  of  the  horse.  [He  was  then  stopped  by  the 
C!ourt.] 

ByleSf  contra. — The  16th  and  17th  sections  of  the  sta- 
tute do  not  enable  a  Judge  to  make  an  order,  even  with 
the  consent  of  the  parties,  in  a  case  like  this,  where  the 
damages  are  of  an  unliquidated  nature.  The  ''debtor 
demand"  must  be  such  as  might  be  indorsed  on  a  writ. 
What  that  is,  is  shewn  by  the  rule  of  H.  T.  2,  Will.  4  :— 
''  It  is  ordered  that  upon  every  bailable  writ  or  warrant, 
and  upon  the  process  or  copy  served  for  the  payment  of 
any  debt,  the  amount  of  the  debt  shall  be  stated,  and  the 
amount  of  what  the  attorney  claims  for  the  costs,  &c.** 
The  rule  explains  what  the  statute  intends,  viz.  a  debt  of 
such  a  nature  as  that  the  party  might  be  arrested  for  It, 
if  sufficient  in  amount.    Then  the  17th  section  also  says, 

(a)  8  C.  ft  M.  160.  (6)  2  M.  &  W.  851.  (e)  Id.  63. 
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that  the  issues  shall  be  tried  before  thl9  sheriff,  or  any  JUck.  rf  pum^ 

ISSS 

''judge  of  any  Court  of  record  for  the  recovery  iffdebte** 
[Lord  AUnger,  C.  B. — What  meaning  do  you  give  to  the 
word  demand  f]  A  claim  for  which  an  indebitatus  assump- 
sit will  lie  may  properly  be  called  S0|  especially  when  it 
is  on  a  quantum  meruit.  The  same  words  "  debt  or  de- 
mand** occur  in  the  Bankrupt  Act»  under  which  a  credi* 
tor  cannot  prove  for  unliquidated  damages:  so  also  in 
many  acta  establishing  Courts  of  Requests,  in  which  the 
extended  meaning  now  contended  for  has  never  been  put 
upon  them.  It  is  not  only  necessary  that  there  shall  be 
an  indorsement  of  a  definite  sum  under  SOA,  but  it  must 
be  an  action  of  a  nature  in  which  there  can  be  such  an  in* 
dorsement.  This  Court  cannot  give  judgmenti  the  verdict 
being  general,  if  the  case  was  not  within  the  statutes 
Smiik  V.  JBrown. 

Secondly,  the  contract  having  been  reduced  to  writing, 
no  evidence  was  admissible  of  any  parol  warranty  to  add 
to  it :  Greaves  v.  Ashlin  (a).  \Alderson,  B« — What  you 
call  a  baughi  note  was  nothing  more  than  an  informal  re- 
ceiptO  It  contains  all  the  terms  of  the  contract,  as  far  as 
they  relate  to  the  party  signing  it :  it  ascertains  the  sel« 
ler^s  name,  the  chattel  to  be  sold,  and  the  price. 

Lastly,  the  warranty  was  not  proved  as  laid :  the  evi« 
dence  is  of  a  mere  conditional  contract^  that  if  the  horse 
is  not  a  good  worker,  &c.,the  plaintiff  may  send  him  back, 
ind  the  bargain  shall  be  rescinded ;  which,  on  a  contract 
of  warranty  of  a  specific  chattel,  the  purchaser  would  have 
had  no  right  of  doing:  Street  v.  Blay  (6).  On  this 
declaration,  the  plaintiff  seeks  to  recover  unliquidated 
damsges;  but,  in  the  contract  proved,  his  course  would  be 
to  return  the  horse,  and  sue  the  seller  for  money  had  and 
received,  the  contract  being  rescinded  by  the  previous 
agreement  of  the  parties. 

(a)  3  Campb.  486.  (6)  2  B.  &  Ad.  456. 
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BmA.  /  PiMt»      Lord  Abikgbr.  C.  B. — The  first  point  in  this  case  is 

1838« 

not  altogether  free  from  doubt ;  but  the  case  of  Piriee  r. 
Morgan  is  very  analogous  to  the  present.  That  was  an 
action  of  assumpsitj  and  the  Court  thought  that  in  sub* 
stance  the  action  was  brought  for  the  price  of  the  pony. 
The  word  *'  demand  "  must  be  construed  to  mean  a  claim 
ejusdem  generis  with  debt ;  and  wlien  the  claim  is  under 
SO/.J  and  is  in  the  nature  of  a  demand  for  which  assumpsit 
will  He,  it  may  be  reasonsbly  considered  as  falling  within 
the  terms  of  the  statute.  I  am  disposed,  therefore,  to 
adhere  to  the  authority  of  Price  v.  Morgan,  which  was 
not  a  stronger  case  than  this.  This  is  an  action  for  the 
breach  of  a  warranty  to  go  quiet  in  harnessi  which  would 
be  limited  by  the  price  of  the  horse  and  the  price  of 
his  keep,  if  any ;  and  the  whole  demand  is  under  HOL  I 
am  rather  disposed  to  extend  than  to  limit  the  operation  of 
the  statute.  As  to  the  other  points,  the  general  principle 
stated  by  Mr.  Byles  is  quite  true,  that  if  there  has  been  a 
parol  agreement,  which  is  afterwards  reduced  by  the 
parties  into  writing,  that  writing  alone  must  be  looked  to 
to  ascertain  the  terms  of  the  contract ;  but  the  principle 
does  not  apply  here ;  there  was  no  eridence  of  any  agree- 
ment by  the  plaintiff  that  the  whole  contract  should  be 
reduced  into  writing  by  the  defendant ;  the  contract  is 
first  concluded  by  parol,  and  afterwards  the  paper  is  drawn 
up,  which  appears  to  have  been  meant  merely  as  a  memo-  * 
randum  of  the  transaction,  or  an  informal  receipt  for  the 
money,  not  as  containing  the  terms  of  the  contract  itself. 
With  regard  to  the  last  point,  it  was  a  question  for  the 
jury  whether  it  was  intended  to  be  a  conditional  sale,  or 
whether  what  the  defendant  said  was  not  rather  an  em- 
phatic mode  of  giving  a  warranty  :  and  I  think  the  jury 
have  very  probably  drawn  the  right  conclusion. 

BoLLAND,  B. — But  for  the  case  of  Price  v.  Morgan,  I 
should  certainly  have  doubted  whether  this  was  a  case 
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witbiii  the  aet ;  and  if  the  appKcatJoa  have  been  made  to  Btck,  </  PUa^ 

1838 
me^  il  is  not  a  case  which  I  should  have  sent  before  the  *   . 

AetiS,    The  object  being  to  lessen  expense,  and  facilitate        allen 

the  trial  of  simple  cases,  I  have  looked  upon  the  statute  as        Pink. 

being  eonftned  to  cases  of  money  demands;  here  the 

dasoages  are  anliquidated,  and  depend  on  the  view  thai 

may  be  taken  of  the  warranty.     However,  I  do  not  mean 

to  express  any  dissent  from  the  case  of  Price  v.  Morgan  ; 

and  Bsore  especially  as  Mr.  Byles  alleges*  that  in  this  case 

there  was  ae  warranty. 

AlbbhsoNj  B. — I  consider  the  first  point  as  determined 
by  Price  y.  Morgan,  and  that  the  present  case  does  not 
fall  within  the  authority  of  Smith  v.  Brown,  which  was  for 
unliquidated  damages  altogether.  This  is  in  substance  an 
action  for.  the  price  of  the  horse,  to  be  recovered  by  proof 
of  the  breach  of  warranty ;  the  plaintiff  cannot  recover 
oncnre  than  that  amount,  which  is  clearly  within  the  limit  of 
the  statute*  On  the  other  points  I  concur,  and  think  tiie 
verdict  was  right. 

Rule  discharged. 


Williams  v.  Mostyn,  Bart 

V/ASE  against  the  sheriff  of  Flintshire  for  a  voluntary  a  debtor  i 
escape.— Plea,  not  guilty.     At  the  trial  before  Alderson,  Sheriff  on  ml-Ti 


in 

ftl 
mesne 


B.,  at  the  Middlesex  Sittings  in  last  Hilary  Term,  it  ap-  process  was 

i&Ken|  alter 

peared  that  one  Langford  was  arrested  on  a  capias  ad   the  writ  was 
respondendum  at  the  suit  of  the  plaintiff,  on  the  5th  of  the  county  gad, 
September,  for  a  debt  of  47/.,  and  lodged  in  Flint  gaol.  ^"  '!l^»"?^"'* 

r  *  »  o  e>  custody,  lo  a 

Bail  above  was  not  put  in  in  due  time.     Langford  was  p'ace  in  the 
brought  from  the  gaol,  in  custody  of  the  gaoler,  on  the  several  miles 

distant,  in  order 
to  give  evidence 
before  a  rerUing  barrister,  and  was  returned  into  the  gaol  the  same  day : — Heldf  that  this  was  an 
tscipe. 

No  action  can  be  maintained  against  the  sheriff  for  the  escape  of  a  prisoner  in  custody  on  mesne 
fMMss,  ualeta  the  plaintiff  have  sustained  actual  damage  or  delay  of  bis  suit  thereby. 

VOL.  IV.  L  M.  W. 


146  CASES  IN  THE  EXCHEQUER, 

ExeJt.  of  Pleat,  Srd  of  October,  to  Mold,  in  the  same  countyi  a  distance  of 

'  ^     six  miles  from  Flint,  in  order  to  prove  the  service  of  certain 

Williams     notices  of  gbjection  before  the  Revising  Barrister ;  and  on 

MosTTM.      the  same  evening  he  was  returned  to  the  gaol,  in  the  same 

custody.  It  was  admitted  that  the  plaintiff  had  sustained  no 

actual  damage  or  delay  in  his  suit.     For  the  defendant  it 

was  contended,  first,  that  this  was  no  escape;  and  secondly, 

that  the  plaintiff  could  not  recover  without  proof  of  actual 

damage,  for  which  Planck  v.  Anderson  (a)  was  referred 

to.     For  the  plaintiff,  Balden  v.  Temple  {b)  was  cited,  and 

it  was  insisted  that  damage  flowed  in  law  from  the  breach 

of  duty :  and,  under  the  direction  of  the  learned  Judge,  a 

verdict  was  found  for  the  plaintiff  with  nominal  damages, 

leave  being  reserved  to  the  defendant  to  move  to  enter  a 

nonsuit. 

Jervis  having  obtained  a  rule  nisi  accordingly^ 

Wightman  shewed  cause  in  Easter  Term. — Firsts  the 
defendant  was  guilty  of  an  escape.  There  are  few  cases 
on  the  precise  point  now  before  the  Court,  but  the  author- 
ities relating  to  what  shall  be  deemed  an  escape,  whether 
on  mesne  process  or  in  execution,  are  collected  in  Bac. 
Abr.,  Escape  in  Civil  Cases,  B.  &  D ;  and  the  result  of 
them  is,  that  if  the  sheriff*  has  a  defendant  in  custody  on 
final  process,  he  is  bound  to  keep  him  ^*  in  arct4  et  salva 
custodi&,"  and  the  letting  him  go  abroad  at  all,  at  any  time, 
though  with  a  keeper,  and  for  ever  so  short  a  time,  amounts 
to  an  escape:  Plowd. 36;  3  Co. 44;  2  Inst. 381;  Cro. Car. 
466 ;  Roll.  Abr.  806 :  but  that  after  an  arrest  on  mesne 
process,  the  sheriff*  or  gaoler  may  suffer  the  prisoner  to 
go  at  large,  provided  he  has  him  at  the  return  of  the  writ: 
Atkinson  v.  Matteson  (c),  Hawkins  v.  Plomers  (d),  Fuller 
V.  Prest  (e),  Lewis  v.  Morland  {/).   And  therefore  it  was, 

(a)  6  T.  R.  37.  (d)  2  W.  Bla.  1048. 

(6)  Hobart,  202.  (e)  7  T.  R.  109. 

(c)  2  T.  R.  72.  (/)  2  B.  &  Aid.  66. 
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that  in  actions  for  escape  on  mesne  process,  it  was  neces-  £«cA.  of  PUa», 
sarj  to  aver  that  the  sheriff  ''  ad  largum  ire  permisit  et  ^  '  ^ 

Don  comperuit  ad  diem/'  whereas  on  process  of  execution^  Williams 
"  ad  largum  ire  permisit  *'  was  sufficient:  Sheriff  of  Not-  Mostym. 
itMghanfs  case  {a).  But  this  doctrine  applies  in  its  very 
terms  to  escape  on  mesne  process  before  the  return  of  the 
writ,  whereas  here  it  was  afterwards,  the  writ  being  re- 
turnable immediately.  The  distinction  is  obvious;  the 
writ  of  mesne  process  is  only  for  the  purpose  of  compel- 
ling appearance ;  if,  therefore,  the  defendant  appear  at 
the  day  specified  in  the  writ,  the  plaintiff  is  not  damnified 
by  his  having  been  at  large  in  the  interval,  inasmuch  as 
until  appearance  he  could  take  no  further  step  in  the  suit ; 
but  if  that  day  be  allowed  to  pass,  and  the  writ  has  not 
been  obeyed  by  the  defendant's  appearancCi  it  then  be- 
comes the  sheriff 's  duty  to  keep  him  in  the  same  strict 
custody  as  on  final  process,  in  order  that  the  plaintiff  may 
at  any  moment  commence  further  proceedings  against 
him.  And  the  sheriff  cannot,  under  the  general  plea  of 
not  guilty,  set  up  as  a  defence  the  return  of  the  defendant 
to  and  his  continuance  in  custody;  that  ought,  if  it  amount 
to  an  excuse,  to  have  been  pleaded  specially. 

Secondly,  the  plaintiff  is  entitled  to  recover  without 
proof  of  actual  damage,  for  damage  results  in  law  from  the 
wrongful  act,  which  was  complete  by  the  sheriff's  having 
voluntarily  permitted  the  party  to  go  abroad  beyond  the 
limits  of  the  gaol.     It  is  immaterial  whether  the  time  for 
vbich  he  was  out  of  the  proper  custody  was  long  or  short, 
or  whether  he  returned  into  it  or  not;  the  breach  of  duty 
ii  complete  by  the  voluntary  act  of  the  sheriff  in  permit- 
ting him  to  go  out,  and  so  disabling  himself  from  having 
bim  ready  at  every  moment  when  the  plaintiff  may  desire 
to  commence  further  proceedings  against  him.     The  plain- 
tiff may  desire  to  deliver  a  declaration  to  him,  or  to  the 

(a)  Nov,  72. 

l2 
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Exch.  of  PUaSf  gaoler  in  whose  custody  he  is,  under  the  4  &  5  Will.  &  M.; 
V  ^^  *  ^  c.  21 ;  or  the  plaintiff,  or  the  Court  itself^  may  at  any  mo- 
WiLLiAMs  nient  require  him  to  be  brought  up  by  habeas  corpus ; 
MosTYN.  which  must  necessarily  be  delayed  by  his  being  permitted 
to  go  about  the  county,  although  in  the  gaolers  custody* 
And  it  is  a  general  proposition  of  law,  that  whenever  a 
party  has  been  guilty  of  a  breach  of  duty,  whether  arising 
out  of  contract  or  not,  the  party  in  infraction  of  whose 
rights  that  breach  of  duty  has  been  committed,  is  entitled 
to  damages,  actual  or  nominal,  as  the  case  may  be,  for 
such  infraction.  In  Barker  v.  Green  (a)  the  Court  said 
expressly,  that  '^  if  there  was  a  breach  of  duty,  the  law 
would  presume  some  damage."  So,  in  Blofeld  v.  Payne  (b), 
it  was  held  that  tbe  plaintiff  was  entitled  to  nominal  da- 
mages for  the  invasion  by  the  defendant's  fraud  of  his 
right  to  the  use  of  certain  envelopes  for  metallic  hones^  of 
which  he  was  the  inventor,  although  he  did  not  prove  that 
he  had  sustained  any  specific  damage.  Planck  v.  Ander^ 
son  (c),  which  will  be  relied  upon  by  the  other  side,  if  it 
can  be  considered  as  law  at  all,  is  nevertheless  distin- 
guishable from  the  present  case.  There,  a  party  having 
been  arrested  on  a  writ  of  mesne  process,  was  kept  by  the 
sheriff  in  a  lock-up  house  until  after  the  return  of  the  writj 
and  then  was  taken  to  prison ;  and  the  jury  having  found 
that  the  plaintiff  was  not  delayed  or  prejudiced  in  his  suit, 
the  Court  held  that  it  was  not  an  escape.  That  case  only 
shews  that  the  taking  the  defendant  from  the  lock-up 
house  to  prison,  after  the  return  of  the  writ,  is  not  in  itself 
an  escape ;  and  rightly  so :  because,  supposing  the  party 
were  arrested  just  before  the  return  of  the  writ,  by  the 
statute  28  Geo.  2,  c.  32,  he  could  not  be  taken  to  prison 
for  twenty-four  hours,  within  which  period  the  time  for 
the  return  would  expire ;  yet  he  ought  at  the  expiration 
of  that  period  to  be  taken  .to  prison.     Besides,  the  de- 

(«)  2  Bing.  317.  {b)  4  B.  &  Aid.  410.  (r)  5  T.  R.  37. 
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fendant   there   was  all   along  in   the   same  custody,   for  Exeh.  of  Pteas, 

.  .  183S 

the  lock-up  house  might   fairly  be   considered   as   part  ^  '    ^ 

of  the  sheriff's  prison.     Here  the  custody  is  changed  al-      Williams 

together :  the  party  is  sent  out  of  the  sheriff's  gaol  to  a       Mosttn. 

distant  place,  and  for  an  entirely  different  purpose. 

Jervis  and  Whateley,  contra. — If  the  old  authorities  on 
the  subject  of  escapes  be  carefully  examined,  it  will  ap« 
pear  questionable  whether  this  is  an  escape,  being  on 
mesne  process^  even  supposing  the   return  of  the  writ 
to  haTe  been   past.      The   old   text  books,   in   treating 
of  this  subject,  almost  always  apply  to  escapes  on  final 
process.     This  appears  from  the  definition  of  an  escape 
in  the  Termes  de  la  Ley,  and  the  several  instances  given 
in  Roll.  Abr.  806.    All  the  cases  referred  to  on  the  other 
side  have  been  cases  of  escapes  of  persons  in  custody  on 
writs  of  execution.     [Parie^  B. — The  resolution  in  Cro. 
Car.  446,  appears  to  apply  generally  to  all  persons  in  the 
custody  of  the  Marshal.]     There  is  moreover  a  further 
distinction,  which  prevents  their  strict  application  to  the 
present  case :  here,  the  party,  although  he  was  out  of  the 
prison  itself,  was  never  out  of  the  county,  and  therefore 
never  out  of  the  jurisdiction  of  the  sheriff;   in  most  of 
those  cases  it  was  otherwise.     The  authority  most  adverse 
to  the  defendant  is  the   observations  in  3  Co.  44,   and 
they  have  been  considerably  qualified  by  subsequent  de- 
cisions :    see  Hawkins  v.  Plomers  (a).     What  is  said    in 
the  2  Inst.  381,  applies  only  to  imprisonment  under  the 
statute  of  Westminster  2,  and  would  not  be  considered 
law  St  the  present  day.     It  is  a  long-established  principle 
of  law,  that  the  court  shall  make  '*  as  favourable  a  con- 
>truction  in  favour  of  sheriffs,  &c.,  as  the  law  will  suffer, 
and  never  to  adjudge  one  to  make  an  escape  by  any  strict 
construction  (&).**      But  further,  although  since  the  Uni- 

(fl)  2  W.  Bla.  1048. 
(6)  3  Co.  44,  b.     Sec  Gawdys  case,  Dyer,  liji^,  l>. 
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Ejceh.  of  Pleas,  formitv  of  Process  Act,  2  Will.  4,  c.  39,  the  capias  ad  re* 

1838* 

^     spondendum  is  returnable  forthwith,  it  has  been  decided 

Williams      that  the  old  practice,  as  to  the  liability  of  the  sheriff,  is  not 

MosTYN.      changed  thereby ;  and  it  is  reasonable  that  the  plaintiff 

ought  first  to  have  given  the  sheriff  notice,  by  ruling  him 

to  return  the  writ,  before  he  could  be  entitled  to  sue  him 

for  an  escape. 

But>  secondly,  it  is  a  clear  principle  of  law,  that  in 
all  actions  of  tort,  and  particularly  actions  on  the  case, 
damages  are  the  essence  of  the  action,  and  cannot  be  re- 
covered unless  they  have  actually  accrued  and  been  sus- 
tained. To  this  rule  there  is  one  exception  only,  namely, 
where  the  action  is  brought  for  an  infringement  of  some 
reputed  right ;  since  if  in  such  case  the  wrongful  act  were 
permitted  to  be  done  without  entitling  the  party  claiming 
the  right  to  a  verdict  at  law,  the  wrong  doer  might  in  time 
make  the  repetition  of  it  evidence  of  a  right  in  himself* 
Thus,  a  commoner  may  recover  against  a  stranger  for  un- 
lawfully turning  cattle  on  the  common,  although  he  have 
at  the  time  no  cattle  of  his  own  on  it ;  because  that  it  is 
such  an  act  as,  being  repeated,  might  in  time  be  used  as 
evidence  of  a  right  in  the  intruder.  So»  trespass  to  land 
will  lie  without  proof  of  actual  damage;  because  the 
mere  coming  on  the  land  would  in  time  enable  the  wrong 
doer  to  set  up  a  right  of  way.  The  decision  in  Blofetd 
V.  Payne  was  founded  on  the  same  principle.  But  this 
reason  does  not  apply  to  other  actions  of  tort.  In  this 
case,  no  repetition  of  the  act  complained  of  would  ever 
become  evidence  of  any  thing.  Planck  v.  Anderson  is  ex- 
pressly in  the  defendant's  favour,  and  although  Barker 
V.  Green  is  undoubtedly  in  conflict  with  it,  the  report  of 
the  latter  case  is  very  loose  and  unsatisfactory,  and  Planck 
V.  Anderson  does  not  appear  to  have  been  referred  to. 
So,  in  Scott  V.  Henley  (a),  I^ttledale,  J.,  ruled  that  the 
sheriff  was  only  liable,  upon  an  escape  on  mesne  process,  for 

(a)  I  M.  &  Rob.  227. 


TRINITY  TERM,  1  VICT.  161 

such  damages  as  the  plaintiff  could  shew  he  had  actually  £«^a*  of  Pieat, 
sustained.     In  Brown  v.  Jarvis  (a),  Lord  Abinger^  C.  B.  ^ 

strongly  intimated  an  opinion  that  the  same  principle  ap-  Williams 
plied  to  an  action  against  the  sheriff  for  negligence  in  not  mosttn. 
arresting  a  defendant  And  in  Lewis  v.  Morland{b)y  Lord 
Tenterden  says  expressly — '*  Supposing  the  sheriff  to  be 
guilty  of  a  breach  of  duty  in  letting  the  party  out  of  cus- 
tody, it  does  not  thence  follow  that  any  action  may  be 
maintained  against  him  for  such  breach  of  duty.'* 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered  in  this  term  by 

Parke,  B. — In  this  case  an  action  was  brought  against 
the  sheriff  for  an  escape,  to  which  there  was  a  plea  of  not 
guilty.  It  was  tried  before  my  Brother  Alderson*  The 
facts  appeared  to  be,  that  the  plaintiff  issued  a  writ  of 
capias  against  Langford,  returnable  on  the  execution 
thereof.  On  the  5th  September,  Langford  was  arrested, 
and  bail  above  was  not  put  in  in  due  time.  Langford 
continued  in  the  custody  of  the  sheriff,  but,  on  the  3rd  of 
October,  was  out  of  the  county  gaol  attending  the  Court  of 
a  Revising  Barrister,  in  the  charge  of  a  sheriff's  officer. 
This  was  the  escape  relied  upon.  It  did  not  appear  that 
the  plaintiff  had  issued  an  habeas  corpus  to  bring  up  the 
body  of  the  defendant,  in  order  to  charge  him  with  a  de- 
claration, nor  that  he  had  been  prevented  from  declaring 
against  him  in  the  custody  of  the  sheriff;  and  the  jury 
negatived  all  actual  damage.  The  learned  Judge  directed 
a  verdict  for  the  plaintiff  with  nominal  damages,  and  certi- 
fied to  deprive  the  plaintiff  of  costs,  but  reserved  liberty 
to  move  to  enter  a  nonsuit.  A  rule  to  shew  cause  was 
granted,  and  two  questions  were  very  fully  discussed  on 
the  argument.  The  first  lyas,  whether  the  sheriff  was 
bound  to  keep  prisoners  in  his  custody  after  the  return  of 

(a)  1  M.  &  W.  709.  (A)  2  B.  &  Aid.  64. 


152  CASBS  IN  THB  EXCHEQUER, 

Bxeh.  of  Pleas,  mesne  process,  and  before  they  are  charged  in  execution, 
^    in  arctA  custodift  in  his  gaol.     The  second  question  was, 
Williams     whether  the  plaintiff  could  maintain  this  action  unless  he 
MofTYM.      had  sustained  actual  damage. 

That  a  debtor  in  execution  must  be  kept  in  prison  and 
not  allowed  to  go  out,  though  with  a  keeper,  is  a  matter 
beyond  doubt,  although  it  was  slightly  questioned  at  the 
bar ;  and  the  authorities  in  Plowd.  36,  Balden  t.  Temple  (a), 
SmalFs  ease  (b),  Dalton,  561,  BoyiofCM  case  (c),  Roll 
Abr.  806,  are  distinct  upon  this  point.  And  we  think 
that  the  law  is  the  same  in  the  case  of  defendants  in  cus- 
tody of  the  sheriff  after  the  return  of  the  writ  of  capias 
ad  respondendum,  and  before  they  are  charged  in  execu- 
tion. It  is  clear  it  is  so  with  respect  to  those  in  the  custody 
of  the  Marshal  or  Warden  of  the  Fleet,  by  the  resolution 
of  the  Judges  in  Cro.  Car.  466,  and  by  the  express  provi- 
sions of  the  statute  8  &  9  Will.  3,  c.  27.  With  respect 
to  sheriffs,  it  is  laid  down  to  be  the  duty  of  the  sheriff  to 
carry  his  prisoner  to  the  county  gaol,  by  Buller,  J.,  in  the 
case  of  Planck  t  Anderson  {d)f  and  that  he  ought  to  doit 
at  the  return  of  the  writ ;  but  that  is  subject,  of  course,  to 
the  qualification  introduced  by  the  Lords'  Act,  S2  Geo.  2, 
c.  28,  that  a  prisoner  is  not  to  be  carried  there  until  after 
twenty-four  hours  from  his  arrest.  The  statute  4  &  5 
Will.  &  M.C.21,  by  its  recital,  shews  that  it  was  the  prac- 
tice, before  the  passing  of  the  act,  that  prisoners,  after  the 
return  of  the  writ,  should  be  in  gaol ;  and  its  enactments 
provide  for  the  delivery  of  a  declaration  to  the  gaoler  or 
keeper  of  the  prison,  and  not  to  any  one  else ;  thereby 
proving  that  the  prisoner  ought  to  be  kept  in  prison  after 
the  return  of  the  writ.  We  think,  therefore,  that  the 
sheriff  was  wrong  in  permitting  the  prisoner  to  be  out  of 
the  limits  of  the  gaol. 
The  second  question  then  arises,  whether  the  fact  of 

(a)  Hob.  202.  (c)  3  Coke,  4  J,  a. 

(6)  2  Bui.  148.  (d)  5  T.  R  :<7. 
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the  prisoner  being  out  of  gaol,  though  with  a  sheriff's  ^ch.  of  Pleas, 
officer,  be  actionable,  without  proof  of  some  damage.    If  '   ^ 

the  prisoner  is  in  execution,  there  is  no  question  about  it,  Williams 
for  it  is' clear  that  the  creditor,  ''when  he  is  ascertained  mosttk. 
to  be  such  by  a  judgment,  and  he  has  charged  the  debtor 
in  execution,  has  a  right  to  the  body  of  his  debtor  every 
hour  till  the  debt  is  paid  (a).**  He  has  a  right  to  have  the 
body  in  gaol,  and  the  escape  of  a  debtor,  for  ever  so  short 
a  time,  is  necessarily  a  damage  to  him,  and  the  action  for 
an  escape  lies.  Lord  HoU  says,  in  Ashby  v.  White  (6), 
''every  injury  to  a  right  imports  a  damage  in  the  nature 
of  it,  though  there  be  no  pecuniary  loss.'*  But  the  ques- 
tion upon  which  we  have  entertained  some  doubt  is,  whe- 
ther the  plaintiff,  before  judgment,  can  maintain  such  an 
action  upon  proof  of  the  escape  alone:  and  upon  this 
point  the  authorities  are  apparently  conflicting. 

We  think  that  the  action  is  not  maintainable.  The 
nature  of  the  sheriff's  duty,  before  the  statute  4  &  5  Will. 
&  M.  c.  21 ,  was  to  keep  the  prisoner  in  gaol,  after  the 
return  of  the  writ,  ready  to  be  removed  at  any  time  that 
the  plaintiff  chose,  by  habeas  corpus,  into  the  superior 
court,  there  to  be  charged  with  a  declaration.  Since  that 
statute,  the  nature  of  his  duty  is,  to  have  him  ready  either 
to  be  so  removed,  or  to  be  declared  against  as  in  custody 
of  the  sheriff;  and  the  right  of  the  plaintiff  is  correlative 
to  the  duty  of  the  sheriff:  it  is  a  right  to  have  the  defend- 
ant in  custody,  whenever  he  chooses  to  remove  or  declare 
against  him,  in  order  that  his  suit  may  be  conducted  with 
due  expedition :  and  Mr.  Justice  Buller  states  the  nature 
of  the  sheriff's  duty  to  be,  that  after  the  return  of  the 
writ  he  must  keep  the  defendant  at  his  peril,  in  case  the 
suit  be  delayed.  There  would,  we  think,  be  no  doubt 
that  if  the  plaintiff  had  sued  out  his  writ  of  habeas 
corpus  during  the  defendants  absence  from  prison,  and 

(a)  Per  BuUer,  J.,  5  T.  R.  40.  (6)  P.  14,  new  edit. 

VOL.  IV.  M  M.  w. 
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Esch.  (^  Pleat,  been  prevented  from  executing  it»  or  had  offered  to 
^  deliver  a  copy  of  the  declaration  during  such  abseDce^ 
Williams  and  had  been  prevented  by  the  absence  from  doing 
ifotTTN.  ^^f  he  would  have  had  a  right  of  action,  for  then  bis 
suit  would  have  been  delayed,  and  delay  of  sniti  bow- 
ever  short,  is  necessarily  a  damage.  The  case  of  Pitmdk 
f.  Anderson  is  not  to  be  understood  as  laying  down  a 
rule  that  any  other  damage  is  necessary,  but  only  that 
damage  to  this  extent  is;  for  the  judgment  proceeds  upon 
the  assumption  that  the  verdict  of  the  jury  was  right, 
that  there  had  been  no  delay,  though  Mr.  Justice  Buller 
intimates  it  ought  to  have  been  to  the  contrary.  But  if 
the  plaintiff  neither  sues  out  a  writ,  nor  declares,  his  suit 
is  not  delayed,  and  there  has  been  no  impediment  to  the 
exercise  of  hb  right,  for  he  has  not  chosen  to  exercise  it. 
We  think,  therefore,  that  tfah  is  a  case  in  which  there  has 
been  no  damage  in  fact  or  in  law ;  and  we  adhere  to  the  au- 
thority of  Planck  V.  Anderson  rather  than  that  of  the  more 
recent  case  of  Barker  v.  Green  (a),  which  is  very  shortly 
and  certainly  inaccurately  reported.  It  appeared  that  the 
sheriff  had  not  the  defendant  in  custody  at  the  return  qftke 
writ,  but  had  the  day  after;  the  Judge  left  it  to  the  jury 
to  say  what  damage  the  plaintiff  had  sustained,  observing 
that  he  did  not  see  what  possible  damsge  there  could  be. 
The  jury  found  damage  to  the  amount  of  one  farthing, 
and  the  Court  are  said  to  have  held,  that  if  there  was  a 
breach  of  duty,  the  law  would  presume  damage,  and  yet 
to  have  also  held  that  the  direction  to  the  jury  was  correct, 
which  on  that  assumption  it  could  not  have  been.  This 
must  be  an  inaccuracy  in  the  report.  The  case  of  Planet 
V.  Anderson  was  not  cited,  nor  the  question  as  to  the  she- 
riff's duty  discussed ;  and  we  think  we  ought  not  to  give 
the  same  weight  to  this  authority,  as  to  the  more  fully  re- 
ported case  of  Planck  v.  Anderson. 

Rule  absolute. 

(a)  2  Bing.  317. 
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Bxeh,  of  Pitas, 
1838. 

Jordan  v.  Norton.  ^      v      ^ 

Assumpsit  for  the  price  of  a  mare  sold  and  delivered,  in  assumptit 
and  on  an  account  stated.     Plea,  non  assumpsit.     At  the  ^/ddiier^* 
trial  before  Gurney^  B.,  at  tiie  last  Oxford  Assizes,  it  an-  to  ^hich  the 

,     ,  defendant 

peared  that^  after  some  negotiation  between  the  plaintiff  pleaded  non 
and  defendant  (who  lived  at  a  distance  of  about  thirty  appe^i^^hat 
miles  from  each  other)  for  the  purchase  by  the  defendant  J|»«  defen<J*nt» 

^  r  '*  having  seen 

of  the  plaintiff's  mare,  she  was  sent  on  the  16th  of  Octo-  and  ridden  the 
ber^  18S7«  at  the  defendant's  request,  to  a  public-house  the  plaintiff: 
called  the  World's  End,  nearly  half-way  between  their  "blmarl^at* 
houses,  for  trial  by  the  defendant.     The  defendant's  son,  20  guineas,  </ 

*  course  war' 

in  his  presence,  rode  the  mare,  and  the  defendant  then  ranted;  and  as 

offered  twenty  guineas  for  her,  which  was  refused  by  the  turn  her  out 

plaintiff's  servant  who  had  her  in  charge,  he  having  di-  xhe'"?aha'dff 

rections  from  the  plaintiff  not  to  take  less  than  22L,  and  agreed  to  sell 

he  took  her  back.     The  plaintiff,  however,  was  afterwards  20  guineas, 

willing  to  let  the  defendant  have  her  for  twenty  guineas,  Ju^bwq^u'en^^^ 

and  wrote  to  him  to  that  effect.     The  defendant  wrote  in  ^J^^^  ^^  ^^ 

hira: — "  My 

answer  as  follows  :  son  m\\  be  at 

"  Uxbridge.  October  1 7,  1837.       ^U^L 
"  Sir, — I  will  take  the  mare  at  twenty  guineas,  of  course  |;y"»0  o"  , 

'  ./&»./  Monday,  when 

Warranted  ;  but  as  you  say  you  have  another  horse  that  I  he  will  take 
ahall  buy,  the  same  expense  will  bring  the  two  up  ;  there-  pay  you:  send 
fore,  as  the  mare  lays  out,  turn  her  out  mv  mare  ;  and   I  ""^  **?^y  '**^** 

'  •'  '  "  '  a  receipt,  and 

will  meet  you  at  West  Wycombe,  Saturday  or  Monday,  the  money 

^, .  ,    -  ,.,  ,  ,wr  -KT  I.  •****^  ^  P****» 

Which  day  you  like,  and  pay  you  at  once. — V\ .  Morton,    only  say  in 

the  receipt, 
^oumI,  and  quiet  in  harness.**  The  plaintiff*  wrote  in  reply,  "  She  is  warranted  sound,  and  quiet 
i*  double  harness ;  I  never  put  her  in  single  harness."  The  mare  was  brought  to  the  World's 
Knd  on  the  Monday,  and  the  defendant's  son  took  her  away  without  paying  the  price,  and  with- 
^^sny  receipt  or  warranty.  The  defendant  kept  her  two  days,  and  then  returned  her  as  being 
'^'uotind.  The  learned  Judge  stated  to  the  jury  that  the  question  was  whether  the  defendant 
^accepted  the  mare,  and  directed  them  to  find  for  the  defendant  if  they  thought  he  had  re- 
^^«d  her  within  a  reasonable  time;  and  desired  them  aUo  to  say  whether  the  son  had  authority 
^  t^e  her  without  the  warranty.  The  jury  found  that  the  defendant  did  not  accept  the  mare, 
'^dtbst  the  son  had  not  authority  to  take  her  away: — Held,  on  motion  to  enter  a  verdict  for  the 
^Qtiff,  that  there  was  no  complete  contract  in  writing  between  the  parties;  that,  therefore,  the 
)urcction  of  tlte  learned  Judge  was  right;  that  the  defcnHant  was  not  bound  by  the  act  of  the  son 
^  Ringing  home  the  mare,  inasmuch  as  he  had  thereby  exceeded  his  authority  as  agent;  and  con- 
''^^ntly  thrnt  the  plaintiff  was  not  entitled  to  recover. 

Vol.  it.  n  m.  w. 
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Exch.  of  Pleat,       The  mare  was  sent  to  Wycombe  accordingly^  but  the 
^  '  ^     defendant  was  not  there;  two  appointments  also  which 
Jordan        were  subsequently  made,  one  at  the  World's  End,  and  the 
Norton.       Other  at  Wycombe,  not  having   been  kept  by  him,  the 
plaintiff  wrote  to  him  on  the  subject,  and  received  the  fol- 
lowing answer : — 

"  Uxbridge,  October  26th,  1887. 
''  Sir, — Of  course  I  mean  to  have  the  mare,  and  if  you  had 
read  my  note  properly  it  would  have  saved  you  a  great  deal 
of  trouble.  I  now  say,  my  son  will  be  at  the  World's  End 
on  Monday,  the  80th  instant,  when  he  will  take  the  mare 
and  pay  you.  If  you  want  to  go  elsewhere,  send  any  body 
with  a  receipt,  and  the  money  shall  be  paid  ;  only  say  in 
the  receipt  sound,  and  quiet  in  harness.** 

On  the  27th  of  October,  the  plaintiff  wrote  in  answer: — 
''I  will  send  the  mare  as  desired  ;  she  is  warranted  sound, 
and  quiet  in  double  harness  ;  I  never  put  her  in  single  har- 
ness, as  I  never  wanted  it.*'  On  the  80th,  the  mare  was 
sent  to  the  World's  End,  according  to  the  appointment;  but 
the  defendant's  son  not  being  there,  the  plaintiff's  servant 
left  her  in  the  care  of  the  landlord,  with  directions  not  to 
give  her  up  to  the  defendant  without  payment  of  the  price. 
After  he  had  gone,  the  defendant's  son  came,  took  away 
the  mare  without  paying  for  her,  rode  her  home  (a  distance 
of  eighteen  miles)  to  the  defendant's  stable,  where  she  was 
kept  two  days,  and  then  sent  back  as  being  unsound,  her 
legs  being  at  that  time  swelled ;  but  the  plaintiff  refusing  to 
receive  her,  she  was  turned  out  of  his  yard,  and  it  did  not 
appear  what  had  become  of  her.  The  son,  who  was  called 
as  a  witness  for  the  defendant,  said  that  his  father  had  given 
him  directions  not  to  bring  the  mare  away  from  the  World's 
End  without  the  warranty,  and  was  angry  with  him  for 
having  done  so.  He  also,  as  well  as  the  person  who  took  her 
back  to  the  plaintiff's,  spoke  to  her  unsoundness  at  that 
time.  This  evidence  was  objected  to  by  the  plaintiff's 
counsel,  but  the  learned  Judge  held  that  it  was  receivable 
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in  mitigation  of  damages.     In  summing  up,  his  Lordship   Exch.  of  pum, 
told  the  jury  that  the  plaintiff  was  bound,  in  order  to  re-  ^ 

cover,  to  proTe  a  delivery  of  the  mare ;  but  there  could  Jordan 
not,  under  the  circumstances  of  the  case,  be  a  complete  Norton. 
delivery  unless  there  had  been  an  acceptance  on  the  part 
of  the  defendant,  whereby  he  had  waived  the  conditions 
he  had  previously  required,  and  which  the  plaintiff  had 
not  complied  with,  namely,  the  giving  of  a  receipt,  and 
of  a  warranty  inserted  in  it :  that  the  question  whether 
there  had  been  such  acceptance  would  depend  on  whether 
die  defendant  had  returned  the  mare  within  a  reasonable 
time  or  not ;  and  if  they  thought  he  had  returned  her 
vithin  a  reasonable  time,  that  they  should  find  for  the 
defendant ;  if  not,  for  the  plaintiff.  He  also  desired  them 
to  state  their  opinion  whether  the  defendant's  son  had 
iothority  to  take  away  the  mare  without  a  warranty.  The 
jury  found  that  the  defendant  had  not  accepted  the  mare, 
»d  that  the  son  had  no  authority  to  take  her  away.  The 
kamed  judge  thereupon  directed  a  verdict  for  the  de- 
fendant, giving  the  plaintiff  leave  to  move  to  enter  a  ver- 
dict for  the  sum  of  21L  in  case  the  Court  should  think 
the  direction  to  the  jury,  and  the  admission  of  evidence  of 
unsoundness,  to  have  been  wrong. 

Talfourdj  Serjt.,  having  obtained  a  rule  to  enter  a  ver- 
dict, or  to  enter  a  verdict  for  nominal  damages,  on  the 
latter  ground  of  objection,  or  for  a  new  trial, 

Ludlow,  Serjt.,  now  shewed  cause. — The  defendant's 
too  having,  as  the  jury  have  found,  acted  without  his  au- 
thority in  taking  home  the  mare,  the  defendant  was  not 
bound  by  iiis  act ;  and  having  returned  her  within  a  rea- 
lonable  time,  he  has  done  nothing  whereby  to  waive  his 
previous  demand  of  a  warranty  and  of  a  receipt.  Neither 
of  these  having  been  given,  and  there  having  been  no  ac- 
ceptance by  the  defendant,  the  contract  was  never  com- 
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Exeh.  of  Pleas,  plete  SO  as  to  bind  the  defendant.  It  is  true,  the  plaintiff 
^  '  ->  offered  to  give  a  limited  warranty,  that  the  mare  was  quiet 
Jordan  in  double  harness;  but  that  not  being  co-extensive  with 
the  warranty  required  by  the  defendant,  left  the  contract 
still  open,  and  nothing  but  an  actual  acceptance  of  the 
mare,  and  a  waiver  of  the  warranty,  could  render  the  de- 
fendant liable  for  the  price.  Whatever  the  contract  was, 
the  vendor  had  a  right  to  insist  on  the  payment  of  the 
price  before  delivery ;  so,  on  the  other  hand,  the  vendee 
had  a  right  to  insist  on  the  terms  interposed  by  him,  viz. 
that  he  should  have  a  receipt  for  the  money,  in  which 
should  be  embodied  an  acknowledgment  of  the  warranty 
required  by  him.  If  the  plaintiff  insists  that  he  has  de- 
livered the  mare,  he  must  be  taken  to  have  adopted  the 
condition  of  the  defendant,  that  a  warranty  should  be 
given  of  her  being  quiet  in  harness  generally,  without  any 
limitation.  In  effect,  the  son  goes  home  to  ascertain  whe- 
ther the  father  will  adopt  the  delivery.  There  was  no 
contract  which  tlie  plaintiff  could  enforce,  except  that,  the 
terms  of  which  were  stated  by  the  defendant,  and  from 
which  he  has  never  receded.  He  was  therefore  clearly 
entitled  to  a  verdict. 


Talfourd,  Serjt.,  and  Keating^  contra. — There  was  a 
complete  delivery  to  the  son,  who  was  the  agent  pointed 
out  by  the  father  himself  to  receive  the  mare,  and  the 
party  with  whom  the  plaintiff  was  to  deal.  The  defend- 
ant was  not  entitled  afterwards  to  object  that  the  son  had 
but  a  limited  authority,  and  that  hewnshis  agent  for  some 
purposes,  and  not  for  others.  He  migiit  as  well  have  said 
the  son  was  his  agent  to  receive  the  mare,  but  not  to  pay 
the  price.  He  authorized  him  to  do  all  that  related  to  the 
delivery;  and  it  mu>t  be  taken  as  if  the  defendant  had 
been  there  himself,  without  having  written  the  letter  of 
the  27th,  and  had  taken  her  away  without  insisting  on  the 
previous  conditions. 
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But  the  learned  Judge  misdirected  the  jury»  in  leaving  to  Exeh.  of  PUas, 
them  the  question  whether  the  defendant  had  accepted 
the  mare.    In  the  first  ijlace^  there  was  a  complete  binding 
contract,  and  therefore  no  acceptance   was  necessary  in 
order  to  make  a  complete  delivery :  and  further — even  if 
the  express  contract  was  open,  and  the  plaintiff  was  bound 
to  resort  to  an  implied  contract,  there  is  sufficient  on  the 
face  of  the  evidence  to  bind  the  defendant. — The  letter  of 
the  17th  of  October  must  be  looked  to.    Now,  before  that 
letter  was  written,  there  had  been  a  trial  of  the  mare  by 
the  son  riding  her ;~ there  had  been  no  trial  in  harness: 
then  the  defendant  writes  to  offer  twenty  guineas,  bubject 
only  to  a  warranty,  which   terms    the   plaintiff  accepts. 
There  was  then,  therefore,  a   complete   executory  con- 
tract be  ween  them,  on  the  plaintiff's  warranting  her  sound ; 
for  the  warranty  then   imported   soundness   only.     [^AU 
derson,  B. — It  is  shewn  by  the  subsequent  correspondence, 
that  it  meant  sound  and  quiet  in  harness.]    The  defendai  t 
certainly  introduced  that  term,  but  it  does  not  appear  that 
the  plaintiff  assented  to  it.     The  opinion  of  the  jury  ought 
to  have  been  taken  whether  the  trial,  without  harness,  did 
not  import  that  the  warranty  agreed  for  applied  to  sound- 
ness only.     If  any  new  term  was  to  be  introduced,  the 
assent  of  the  plaintiff  was  necessary  to  give  it  effect;  and 
eren  if  there  was  such  assent,  it  did  not  become  a  condi" 
ihn  precedent  to  the  payment  of  the  price,  without  con- 
sideration.    [^Parkcy  B. — True,   if  there   was  a  binding 
contract  before ;  but  that  is  the  difficulty.    Alderson,  B. — 
I  think  it  is  clear  that  at  that  time  the  contract  was  not 
only  for  the  defendant  to  give  a  warranty,  but  such  a  war- 
ranty as  the  parties  should  afterwards  agree  upon.]     It 
is  submitted  that  the  contract  was  substantially  completed 
l>etwecn  the  parties:  if  so,  no  acceptance  was  necessary, 
And  the  learned  Judge  was  wrong  in  resting  the  case  upon 
the  defendant's  intention  to  accept,  as  constituting  a  de- 
'i'ery.     Delivery  may  be  complete,  for  the  purpose  of 
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Exeh.  of  Pleas,   this  action,  without  acceptance.     It  has  been   universally 
1838. 

held,  in  special  declarations  on  a  contract,  that  a  substantial 

performance  of  conditions  precedent  is  sufficient. 

But  further,  even  if  the  express  contract  remained  open, 
the  acts  of  the  defendant  were  sufficient  to  fix  him  with 
an  implied  promise  to  pay  the  price,  and  it  was  misdirec- 
tion, under  the  circumstances,  to  ask  the  jury  whether  the 
mare  had  been  kept  beyond  a  reasonable  time.  The  son 
rode  her  eighteen  miles ;  the  defendant  kept  her  two  days, 
and  then  returned  her  with  her  legs  swollen.  These  acts 
of  the  defendant  (looking  also  to  his  previous  conduct  as 
to  the  trials  of  the  mare,  &c.)  were  sufficient  to  conclude 
him  as  the  purchaser :  Street  v.  Blay  (a).  [Parke^  B. — 
The  question,  whether  the  defendant  has  so  dealt  with 
her  as  to  raise  an  implied  promise  to  pay,  has  been  left 
to  the  jury,  and  they  have  found  he  did  not  accept  her.] 
Lastly,  with  respect  to  the  evidence  offered  as  to  the 
unsoundness  of  the  mare,  it  was  never  put  to  the  jury 
what  would  be  the  value  of  her  if  unsound :  and  the  jury, 
when  the  question  was  put  to  them  as  to  the  return  within 
a  reasonable  time,  would  assume  that  he  had  a  right  to 
return  her,  being  unsound.  But  the  case  of  Street  v.  Blay 
shews,  that  having  had  an  opportunity  of  exercising  his 
judgment  on  the  mare  before  the  purchase,  he  might  have 
accepted  and  received  her  so  as  to  preclude  himself  from 
returning  her  on  discovering  a  non-compliance  with  the 
warranty,  and  yet  the  return  might  have  been  within  a 
reasonable  time,  assuming  him  not  to  have  so  precluded 
himself  from  it.  [Parke^  B. — That  would  be  so,  had  there 
been  a  complete  contract  of  purchase  ;  here  the  question 
is,  whether  there  ever  was  a  purchase.] 

Parke,  B. — I  am  of  opinion  that  this  rule  should  be 
discharged.  The  first  question  to  be  disposed  of  is,  whe- 
ther there  is  any  evidence  of  a  complete  contract  in  writ- 

(a)  2  B.  &  Ad.  460. 
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ing  between  the  parties.     If  there  was,  then  the  only  step  ^<?*-  of  PUas, 
necessary  to  be  proved  in  order  to  entitle  the  plaintiff  to 
recover  in   this  action,  was  to  prove  the  delivery  of  tlie 
mare,  and  it  was  not  competent  to  the  defendant  to  annex 
to  it  any  conditions.     It  certainly  appears  that  the  mare 
was  seen  by  the  defendant,  and  ridden  in  his  presence, 
and  twenty  guineas  offered   by  him  for  her,  prior  to  the 
first  material  letter  to  which  I  am  about  to  advert ;  that  is, 
on  the  16th  of  October.     Then,  on  the  17th,  the  defend- 
ant writes  a  letter  to  the  plaintiff*,  which  amounts  to  a  pro- 
posal to  take  the  mare  on  new  terms,  one  of  which  was 
not   yet  arranged  between  the  parties.     [His  Lordship 
read  the  letter.]     This  letter  amounts  only  to  a  proposal 
to  give  twenty  guineas  for  the  mare,  provided  she  were 
warranted ;  but  the  terms  of  the  warranty  still  remained 
to  be  agreed  upon.     If  the  parties  do  not  agree  upon  a 
warranty  which  shall  be  satisfactory  to  both,  there  is  no 
complete  contract.     We  are  to  see,  then,  whether  there 
was   a    warranty  subsequently   agreed  on.     Next  comes 
the  letter  of  the  26th  of  October.   [His  Lordship  read  it.] 
By  that  letter  the  defendant  agrees  to  be  bound  by  the 
contract,  if  the  plaintiff  will  give  a  warranty  of  a  particu- 
lar description — viz.  that  the  mare  is  quiet  in  harness ; 
that  is,  primfi  facie,  in  all  descriptions  of  harness.     The 
plaintifF  replies,  that  he  will  agree,  not  to  the  precise  terms 
of  the  warranty  asked  for,  but  only  that  she  is  quiet  in 
double  harness.    The  correspondence,  therefore,  amounts 
altogether  merely  to  this : — that  the  defendant  agrees  to 
give  twenty  guineas  for  the  mare,  if  there  is  a  warranty  of 
her  being  sound  and  quiet  in  harness  generally,  but  to 
that  the  plaintiff  has  not  assented.     The  parties  never 
have  contracted  in  writing  ad  idem. 

We  are  then  to  ascertain,  in  the  next  place,  whether 
this  is  supplied  by  the  parol  evidence,  or  by  the  acts  or 
<ionduct  of  the  parties.  There  is  nothing  in  tlie  parol 
cadence  to  supply   it:   the  question    therefore  is,   first, 
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BjtcA.  of  PUttt,  whetlier  the  comluct  of  the  defendant's  son  at  the  World's 
1838. 

End  amounts  to  an  acceptance.     It  is  contended  that  the 

defendant  is  bound  by  the  son*s  acts  on  that  occasion ;  but 
I  think  he  is  not,  because  the  son  had  only  a  limited  au- 
thority; and  if  a  party  contracts  with  another  through  his 
agent,  he  can  take  only  such  rights  as  the  agent  can  give : 
and  this  is  no  hardship  on  the  plaintiff,  because  he  was 
distinctly  informed  that  the  son  was  authorized  to  receive 
the  mare  f/*a  warranty  were  given  that  she  was  quiet  in 
harness.  Then  the  only  remaining  question  is,  whether 
she  was  in  fact  accepted  by  the  defendant  on  the  terms  of 
the  limited  warranty  proposed  by  the  plaintiff.  That 
question  was  left  to  the  jury,  and  they  found  it  in  faivour 
of  the  defendant.  I  agree,  that  if  there  was  a  complete 
contract  in  writing  before,  the  direction  of  the  learned 
judge  would  not  have  been  quite  correct :  but  the  ques- 
tion being  whether  there  was  an  acceptance  in  fact,  the 
contract  not  being  complete  before,  the  direction  was 
perfectly  unexceptionable.  The  case  comes  therefore  to 
this : — there  was  no  complete  contract  in  writing  by  which 
both  parties  were  bound,  there  was  no  sufficient  delivery 
to  the  defendant,  and  there  was  no  acceptance.  The  de- 
fendant is  therefore  entitled  to  the  verdict. 


BoLLAND,  B. — I  am  of  the  same  opinion.  There  is  one 
point  only  which  I  will  observe  upon.  It  is  said,  that  after 
the  mare  was  taken  home,  she  was  kept  for  such  a  time 
as  shewed  that  the  defendant  intended  to  adopt  the  act  of 
his  son,  and  amounted  to  an  acceptance  on  the  new  terms. 
That  reasoning  may  apply  to  the  case  of  a  specific  chattel, 
where  the  party  has  had  an  opportunity  of  exercising  his 
judgment  upon  it:  but  here  the  defendant  had  had  no 
previous  opportunity  of  ascertaining  whether  the  mare 
was  quiet  in  all  harness,  which  was  what  he  required : 
the  plaintiff  had  only  warranted  her  quiet  in  double  har- 
ness. 
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Alderson,  B.— If  the  contract  was  complete — if  the  Bxch.  of  PUtu^ 

1 839. 
one  had  agreed  to  sell  and  the  other  to  hiiy  completely^ 

there  was  a  suflScient  delivery.  Again^  if  the  son  was  au- 
thorized to  receive  the  mare  on  the  limited  terms  agreed 
to  hy  the  plaintiff,  the  delivery  to  him  was  sufficient :  or 
if,  not  being  so  authorized,  the  defendant  had  nevertheless 
agreed  to  receive  her  on  the  delivery  to  him,  that  would 
have  been  sufficient  to  bind  him.  But  the  son  had  no 
such  authority,  and  the  father,  immediately  on  the  mare 
coming  home,  repudiates  his  act,  and  within  a  reason- 
able time  returns  her.  I  think  there  was  no  case  for  the 
plamtiff. 

GuRNEY,  B.,  concurred. 

Rule  discharged. 


Corner  9.  Shew,  Executor  of  Lewis,  Deceased. 

J.  HE  rule  having  been  made  absolute,  in  Hilary  Term 
last,  to  arrest  the  judgment  in  this  case,  on  the  ground 
that  there  was  a  misjoinder  of  counts  in  the  declaration  (a), 
flatty  in  the  same  term,  obtained  a  rule  to  shew  cau^e 
vhy  that  rule  should  not  be  varied,  and  instead  uf  the 
judgment  being  arrested,  a  venire  de  novo  should  not  issue, 
on  the  authority  of  Leach  v.  Thomas  (6). 

ChanneU  hhewed  cause  in  this  term. — There  are  two 
answers  to  this  application.  First,  it  is  too  late,  after  the 
nile  for  arresting  the  judgment  has  been  argued  and 
made  absolute ;  the  plaintiff  ought  to  have  then  applied 
that  the  rule  should  go  in  a  modified  form.  But  secondly, 
the  authority  of  Leach  v.  Thomas  does  not  apply  to  this 
case.  There  the  objection  was  that  general  damages 
^ere  given  on   a  declaration  in  which  several    breaches 


Where  there  ii 
a  misjoinder  of 
counts,  and 
the  jury  6nd 
general  da- 
mages, a  venire 
de  novo  cannot 
be  awarded,  but 
the  judgment 
must  be  ar- 
rested. 

An  applica- 
tion for  a  venire 
de  novo,  made 
by  the  plaintiff 
on  a  subsequent 
day  in  the  same 
term  after  a 
rule  for  arrest- 
ing the  judg- 
ment had  been 
made  absolute, 
was  held  in 
time. 


(«)  Sec  3  M.  &  W.  350. 


(6)  2  M.  &  W.  427. 
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Exch,  of  PUas,  were  a<si«zMed,  one  of  which  was  bad ;  and  the  Court, 

N ,^ '     overruling  Holt  v.  Scholefield (a),he\d  that  in  such  a  case 

Corner  a  Tcnire  de  novo  ought  to  be  awarded,  in  order  that  tlie 
Shew.  jury  might  assess  the  damages  on  the  good  breaches. 
But  misjoinder  is  an  objection  of  an  entirely  diHerent 
nature.  A  demurrer  on  the  ground  of  misjoinder  must 
of  necessity  be  to  the  whole  tieclaration  (6),  and  not  to  the 
count  or  breach  alone  which  is  inisjoined  ;  ard  it  is  equally 
a  ground  for  arresting  the  judgment :  Corbeit  v.  Packing- 
ton  (c).  The  Court  iias  even  refused  to  allow  a  plaintiff  to 
cure  the  defect  by  enterin<r  a  nolle  prosequi  on  the  count 
misjoined.  In  Wit  ham  v.  Lewis  d),  the  nature  of  a  venire 
facias  de  novo  is  fully  explair.ed,  and  it  is  laid  down  by 
Wil/es,  C.  J.,  that  it  can  only  be  granted  in  one  or  other 
of  these  two  cases ;  first,  if  it  appear  on  the  fac?  of  the 
verdict  that  it  is  so  imperfect  that  no  judgment  can  be 
given  upon  it;  secondly,  wiiere  it  appears  upon  the  face 
of  the  record  that  the  jury  ought  to  have  found  particular 
facts  differently  from  what  they  have.  Duncombe  v. 
IVingfield  {e)  is  an  authority  to  the  same  eflect. 

Piatt ^  contra. — In  the  first  place,  this  application  is  not 
too  late.  [Parke 9  B. — I  do  not  think  the  Court  have  any 
doubt  on  that  point;  nu  formal  arrest  of  judgment  had 
been  entered,  and  the  motion  was  made  in  the  same  term 
in  which  the  former  rule  was  disposed  of'.]  Secondly, 
the  authorities  fully  justify  the  application  in  the  present 
case.  In  Clement  v.  Lewis  (/),  where  no  diiroagos  had 
been  assessed  on  certain  of  tiie  issues,  tiie  court  of  error 
directed  an  award  of  a  venire  de  novo ;  there  it  was  not 
disputed  that  all  the  counts  in  the  declaration  were  good. 
[Parke,  B. — The  ground  of  that  decision  was,  that    the 

(a)  6T.  R.  691.  95S. 

(6)   Kingdon  v.  Sot  tic,    1  M.  vV  (cf)   I  Wils.  55. 

Scl.  ;S55.  (M  Hob. 'J62. 

(c;  {\  B.  &  C,  L>6>;  9  D.  w\  R.  {J  )  :<  B[od.  &  B.  i>97. 
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jury  had  misconducted  themselves^  since  they  ought  to  Ejcch,  of  PUas, 
have  gone  on  and  assessed  the  damages.     That  is  clearly 
a  ground  for  a  venire  de  novo.     The  question  is,  whether 
the  award  of  a  venire  de  novo  is  not  confined  to  cases 
either  of  irregularity  in  the  jury  process^  or  where  the 
jury  have  in  some  way  misconducted  themselves.]     The 
objection  to  the  verdict  here  is,  that  instead  of  finding 
general  damages,  the  jury  ought  to  have  found  separate 
damages  on  each  count,  and  the  plaintifi*  might  then  have 
entered  a  remittitur  of  damages  on  the  counts  misjoined. 
If  there  had  been  one  good  and  one  bad  count,  a  venire 
de  novo  would  have  been  grantable,  in  case  the  jury  had 
omitted  to  sever  the  damages ;  Leach  v.  Thomas :  and  the 
plaintiflf  ought  not  to  be  in  a  worse  condition  from  having 
joined,  although  erroneously,  two  good  counts,  than  from 
having  placed  on  the  record  a  good  and  bad  count  toge- 
ther.    The  ground  on  which  the  venire  de  novo  issues  in 
that  case  is,  that  the  Court  are  incompetent  to  sever  the 
damages ;  that  equally  applies  in  the  present  case.     Among 
the  instances  stated  by  Mr.  Tidd,  in  which  a  venire  facias 
de  novo  is  grantable  (a),  he  mentions  cases  **  where  the 
jary  give  general  damages  on  a  declaration  consisting  of 
several  counts,  and  it  afterwards  appears  that  one  or  more 
of  them  is  defective^     \^Parke,  B. — You    must   contend 
that  it  is  the  duty  of  the  jury  in  all  cases  to  find  separate 
damages  on  each  count :  that  if  they  omit  to  do  so,  and  it 
afterwards  appears  that  there  is  a  misjoinder,  the  verdict 
is  defective,  and  must  be  taken  anew.     In  truth,  you  must 
assume  for  the  purpose  of  your  argument,  that  each  count 
contains  a  separate  cause  of  action,  and  that  the  jury  are 
bound  to  form  a  judgment  en  each.     The  point  is  how- 
ever new,  and  is  worth  consideration.] 


Cur.  adv.  vult. 


(fl)  Tidd's  Pr.  92-2,  9th  ed. 


166 


CASES  IN  THB  EXCHEQUER, 


Ejch,  of  Pleat,      The  judgment  of  the  Court  was  subsequently  delivered 
by 


Corner 

V. 

Sbew. 


Parke,  B. — In  this  case  a  rule  was  pronounced,  in  Hi- 
lary Term  last,  to  arrest  the  judgment,  on  the  ground  of 
misjoinder  of  counts,  two  being  against  the  defendant  in 
his  own  riglit,  and  one  against  him  as  executor.  During 
the  same  term,  a  rule  nisi  was  obtained  to  vary  the  former 
rule,  and  for  a  venire  de  novo  to  issue,  and  cause  was 
shewn  against  the  rule. 

One  objection  was,  that  the  applicant  came  too  late 
after  the  former  rule  pronounced ;  but  the  Court  disposed 
of  that  objection  on  the  argument. 

The  other  was,  that  a  venire  de  novo  could  not  be 
awarded  in  such  a  case.  It  had  been  decided  in  Leach 
V.  Thomas^  that  where  general  damages  are  assessed  on  a 
declaration  containing  one  breach  ill  assigned,  a  venire  de 
novo  ought  to  be  awarded ;  a  question  which,  before  that 
time,  has  been  considered  doubtful,  as  there  were  appa- 
rently conflicting  authorities  upon  it;  yet  it  is  remarkable 
that  such  a  doubt  should  exist,  as  this  case  had  been  pro- 
vided for  by  an  ancient  rule  of  the  King's  Bench,  Mi- 
chaelmas Term,  1654*,  which  states  that,  ''  where  a  verdict 
finds  entire  damages,  where  damages  are  the  principal, 
and  part  not  actionable,  the  judgment  may  be  arrested ; 
yet,  by  a  rule  of  Cuurt,  a  venire  facias  de  novo  may  issue, 
as  upon  an  ill  verdict,  and  upon  the  new  trial,  the  party 
may  sever  his  damages:"  and  a  similar  rule  exists,  of  the 
date  of  1G54,  in  the  Common  Pleas,  which  was  acted  upon 
in  that  Court,  in  the  cases  of  Smith  v.  Howard  (a),  and 
Auger  V.  Wilkins  (b) :  and  see  Eddowes  v.  Hopkins  (c). 

But  it  is  admitted,  that  there  is  no  precedent  of  such  a 
proceeding,  when  there  is  misjoinder  of  counts,  and  the 
damages  have  not  been  severally  assessed  ;  and  judgment 


(a)  Barnes,  478* 


(6)  Id.  1^0. 


(c)  Dougl.  3/6. 
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has  been  arrested  absolutely  in  some  reported  cases.  It  Exeh.  of  PUa», 
was  done  in  Corbeti  v.  Packington  (a);  and  judgment  was 
reversed  for  a  similar  objection  in  Herrenden  v.  Palmer  {b). 
No  question  appears  to  have  been  raised  in  either  case  as 
to  the  right  or  duty  of  the  Court  to  award  a  venire  de 
novo,  and  therefore  none  of  these  cases  are  decisive  au- 
tbdrities  upon  this  question ;  but  the  absence  of  any  inti- 
mation in  the  cases  or  books  (and  we  have  not  been  able 
to  find  any)  as  to  the  power  to  grant  a  venire  de  novo  in 
such  a  case,  makes  us  pause  before  we  adopt  this  pro- 
ceeding. The  difference  between  this  case  and  that  pro- 
vided for  by  the  rule  of  Court,  and  sanctioned  by  the  de- 
cision in  Leach  v.  ThotnaSf  is  slight ;  still  there  is  a  differ- 
ence in  the  principle,  and  we  do  not  feel  ourselves,  in  the 
absence  of  all  authority,  warranted  in  disregarding  it. 

A  venire  de  novo  can  only  be  granted  on  what  appears 
to  the  Court  on  record ;  and  unless  the  record  warrant  it, 
it  will  be  error  to  grant  it ;  and  it  proceeds  (where  the 
jary  have  been  regularly  summoned  and  impannelled)  on  a 
suggestion  of  their  misbehaviour :  Lewis  d.  Earl  of  Derby 
T.  Wttham  (c).     Where  there  is  an  imperfect  or  defective 
verdict,  on  which,  if  perfect,  the  Court  could  give  judg- 
ment, the  jury  have  misconducted  themselves;  and  the 
case  of  a  general  assessment  of  damages  on  a  declaration, 
with  a  bad  count  or  breach,  may  fall  within  this  rule;  for 
it  may  be  presumed  that  the  jury  were  instructed  as  to 
tlie  law,  and  told  to  disregard  the  part  of  the  declaration 
which  was  not  actionable,  or  to  assess  the  damages  seve- 
rally ;  and  in  such  a  case  an  award  of  venire  de  novo  may 
be  made,  "  as  on  an  ill  verdict,"  to  use  the  language  of 
the  old  rule.     In  that  case,  the  verdict,  if  good,  and  con- 
fined to  the  good  count  or  breach,  or  capable  of  being  ap- 
plied to  it,  would  at  once  authorize  and  require  a  verdict 


(a)  6  B.  &  Or.  268.  (c)  2  Stra.  I J  85;  affirmed  in 

(*)  Hob.  88.  Dom.  Proc.  1  WUs.  66. 
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to  award  it,  overlooking  the  bad  count  or  breach.     But 

where  the  counts  are  both  good,  but  misjoined,  the  jury 
ought  to  assess  the  damages  on  all  the  counts.  Each  is 
actionable;  and,  but  for  the  misjoinder,  judgment  might 
be  given  on  each  ;  and  if  the  damages  had  been  assessed 
on  each  severally,  that  would  have  been  of  no  avail,  for 
the  Court  could  not  have  given  any  judgment  at  all  ex 
officio ;  and  further  acts  of  the  plaintiff,  in  releasing  the 
damages  on  one  or  the  other  counts,  would  be  necessary. 
If  indeed  it  were  a  matter  of  discretion  in  the  Court  to 
grant  or  refuse  such  a  writ,  it  would  admit  of  a  question, 
whether  it  would  not  be  reasonable  to  do  it,  in  order  to 
enable  the  plaintiff  to  make  an  election  which  he  bad 
omitted  to  make  at  the  proper  period  before ;  and  in  that 
case,  it  would  be  fitting  also  to  consider  whether  he  ought 
not  to  pay  the  costs  of  such  a  proceeding.  But  it  is  clearly 
a  matter  of  duty  on  the  Court  to  grant  the  writ  or  to 
refuse  it ;  an  improper  refusal  is  a  ground  of  error,  and 
it  cannot  well  be  error  in  the  Court  to  refuse  a  writ,  the 
granting  of  which  would  not  necessarily  enable  the  Court 
to  give  a  judgment  one  way  or  the  other. 

For  these  reasons,  we  think  that  the  rule  must  be  dis- 
charged. 

Rule  discharged. 


Ayrey  and  Another  t?.  Fearnsides  and  Others. 
Held,  thai  a        JJEBT  on  an  instrument  (declared  on  as  a  promissory 

paper,  whereby 

the  defendanu  note)  whereby  the  defendants  jointly  and  separately  pro- 
thc'piaintiftror  «^ised  to  pay  to  the  plaintiffs,  or  order,  the  sum  of  13/.  on 
^'m/'f**""  demand,  for  value  received,  with  interest  at  5/.  per  cent., 
value  received,    <*  and  all  fines  according  to   rule.'*    There  was  also  a 

with  interest  at 

5L  per  cent., 

and  all  fines  according  to  rule,  could  not  be  declared  on  as  a  promissory  note. 

The  jury  having  found  general  damages  on  a  declaration  containing  a  count  on  the  above  in- 
strument (as  a  promissory  note),  and  a  count  on  an  account  stated,  the  Court  awarded  a  ventre 
de  novo. 
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count  OD  an  account  Btated.     The  defendant  pleaded  to  Exeh,  of  Pleat, 
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the  first  count,  payment ;  to  the  second,  nunquam  inde-  ^ 

bitatus;  and  at  the  trial,  before  the  under-sheriff  of  York-        Ayret 

shire,  the  plaintiff  had  a  general  verdict.  FsARNsiDEt. 

fV,  H.  WaUon  having  obtained  a  rule  ni^i  to   arrest 
the  judgment,  on  the  ground  that  the  instrument  declared 
OQ  could  not  be  considered  as  a  promissory  note  within  the 
lUtute,  but  only  as  an  agreement,  for  which  no  considera- 
tion was  shewn  in  the  declaration. 

Wtghtman  shewed  cause. — The  words,  '*  and  all  fines 
according  to  rule,"  are  altogether  insensible,  and  may  be 
rejected  as  surplusage;  their  presence,  therefore,  does 
not  vitiate  the  instrument,  which,  in  all  other  respects,  is 
I  complete  promissory  note.  It  was  certainly  held  in  Smith 
^*  Nightingale  {a)j  (which  appears  to  be  the  nearest  case 
to  the  present),  that  an  instrument  whereby  the  party 
promised  to  pay  a  sum  certain,  **  and  also  all  other  sums 
that  might  be  due,**  was  not  a  promissory  note  within  the 
itatute.  But  there,  the  last  words,  although  not  capable  of 
my  definite  construction,  were  not  so  insensible  as  that 
they  could  be  rejected  as  surplusage,  since  they  shewed 
that  some  more  money  was  due,  only  they  did  not  specify 
the  amount  with  sufficient  precision.  But  here,  the  words 
do  not  import  any  promise  to  pay  money ;  and  there  is 
nothing  to  shew  what  they  have  reference  to,  or  what  is 
the  nature  of  the  fines  spoken  of.  Besides,  the  instru- 
ment must  be  either  a  promissory  note  or  an  agreement 
at  common  law ;  and  it  clearly  is  not  the  latter :  for  the 
words  in  question  have  no  intelligible  meaning  in  them- 
selves, neither  could  evidence  be  admitted  to  explain  them 
aliunde,  if  they  were  declared  on  as  a  contract. 

Watson,  in  support  of  the  rule. — It  does  not   follow 
that,  because  the  precise  amount  or  even  nature  of  the 

(a)  2  Stark,  N.  P.  C.  375. 
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jected  as  surplusage.     If  any  construction  can  bj  possi- 


bility be  put  upon  them  which  can  make  them  sensible^ 
F£ARN8iDE8.  thcy  caunot  be  rejected ;  and  it  is  plain  that  they  may 
refer  to  money  due  for  pecuniary  forfeitures,  as,  for  in- 
stance»  for  violation  of  the  rules  of  a  benefit  society,  of 
which  the  parties  were  members.  Smith  v.  Nightingale 
is  directly  in  point.  There  Lord  Ellenboroygh  says, 
**  The  instrument  is  too  indefinite  to  be  considered  as  a 
promissory  note,  for  it  contains  a  promise  to  pay  interest 
for  a  sum  not  specified,  and  no  otherwise  ascertained  tlian 
by  reference  to  the  defendant's  books;  and,  since  the  whole 
constitutes  one  entire  promise,  it  cannot  be  divided  into 
parts."  So  here,  the  instrument  contains  a  promise  to 
pay  some  amount  not  specified,  and  not  to  be  ascertained 
but  by  extrinsic  evidence. 

Parke,  B. — This  instrument  being  declared  on  as  a 
promissory  note,  the  question  is,  whether  the  words,  '*  and 
all  fines  according  to  rule,'*  can  be  rejected  as  being  alto- 
gether insensible,  and  therefore  mere  surplusage :  and  I 
think  they  cannot.  It  is  quite  possible  that  they  have  a 
meaning,  and  may  import  that  certain  pecuniary  fines  or 
forfeitures  are  to  be  paid  by  the  defendants;  and  if  so, 
this  is  certainly  no  promissory  note  within  the  statute,  but 
is  a  specific  agreement  to  do  certain  things,  the  considera- 
tion for  doing  which  not  being  stated,  the  declaration  is 
clearly  bad.  The  judgment  will  not,  however,  be  arrested 
altogether,  but  on  the  authority  oi  Leach  v.  Thomas  {a\ 
which  was  confirmed  this  morning  by  the  whole  Court  in 
the  case  of  Corner  v.  Shew  (6),  a  venire  de  novo  must  be 
awarded. 

Rule  accordingly. 

(a)  2  M.  &  W.  427.  (6)  Ante,  p.  163. 


TRINITY  TERM,  1  VICT.  I7l 

1838. 

Doe  d.  Davies  v.  Morgan. 

^.  V.  WILLIAMS  shewed  cause  against  a  rule  which  where  a  cause 
had  been  obtained  by  7J.  V.  Richards,  for  a  review  of  the  before  tria!,  and 
taxation  in  this  cause.    It  appeared  that  after  the  witnesses  f^  arbitration 

*  '  bond  entered 

had  been  subpoenaed,  but  before  the  cause  was  entered  into,  but  which 

_  ,  -       -  nil.  t       could  not  be 

for  tnal,  the  cause  was  referred  at  the  assize  town,  by  made  a  rule  of 
agreement  of  the  parties,  and  an  arbitration  bond  entered  reference"^  ^*** 
into,  (but  without  any  clause  enabling  the  parties  to  have  Proving  abor- 
H  made  a  rule  of  Court :)  and  the  witnesses  were  then  was  afterwards 
countermanded.     The  reference  ultimately  went  off,  and  that  tiil  sue-' 
the  cause  was  tried  at  the  subsequent  assizes,  when  the  ^^""^"^  f^^%  ^ 

^  '  was  not  entitled 

plahitiff  had  a  verdict.    The  Master  allowed  him  the  costs  to  the  cosu  of 
of  the  abortive  reference,  and  of  the  subpcenas  to  the  reference  as 
Witnesses.  ^„.. 

cause* 

Parks,  B.,  after  referring  to  the  Masters,  said,  that 
the  costs  of  the  reference  could  not  be  costs  in  the  cause, 
inasmuch  as  it  was  only  by  agreement,  which  could  not 
be  made  a  rule  of  Court:  it  must  be  treated  to  all  intents 
and  purposes  as  an  ordinary  arbitration  by  bond,  and  the 
parties  be  left  to  their  remedy  on  the  bond,  if  they  had 
any.  As  to  the  subpcenas,  the  Master  certified  that  the 
pbuntiff  was  entitled  to  the  costs  of  them. 

Rule  absolute. 


Attorney-General  v.  Bouwens  and  Others. 

X  HIS  was  an  information  against  the  defendants  for  non-  Probate  duty 
payment  of  probate  duties,  tried  before  Lord  Abinger,  regpec^of^ bonds 

of  foreign 
foremments,  of  which  a  testator,  dying  in  this  country,  was  the  holder  at  the  time  of  his  death, 
and  which  hare  come  to  the  hands  of  his  executor  in  this  country;  such  bonds  being  maiketable 
aecorities  within  this  kingdom,  saleable  and  transferable  by  delivery  only,  and  it  not  being  neccs- 
to  do  any  act  out  of  this  kingdom  in  order  to  render  the  transfer  of  them  valid. 

TOL.  IV.  O  M.  W. 
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Attorney- 
General 

9. 

BouwENf. 


Rteh.  of  Pleat,  C.  B.,  at  the  Sittings  after  last  Hilary  Term,  when  a  spe- 
cial verdict  was  taken  by  consent,  which  stated  in  sub- 
stance as  follows : — 

Mary  Pelham,  in  the  information  mentioned,  on  the 
S6th  day  of  March,  1836,  made  her  last  will  and  testament 
in  writing,  and  duly  executed,  and  thereby  devised  and 
bequeathed  all  her  estate  and  effects,  goods  and  chattels, 
and  all  her  property  of  every  nature  and  kind  whatsoever, 
to  certain  persons  in  the  said  will  mentioned:  and  also 
thereby  nominated  and  appointed  the  defendants  execu- 
tors and  executrix  thereof.  The  said  Mary  Pelham  died 
on  the  30th  day  of  March,  1837,  without  revoking  or  al- 
tering her  said  will,  and  the  defendants,  on  the  ^th  of 
April,  1837,  proved  the  will  in  the  Prerogative  Court  of 
Canterbury,  and  took  upon  themselves  the  burden  of  the 
execution  thereof. 

The  said  Mary  Pelham  was  at  the  time  of  her  death,  and 
for  three  years  next  preceding,  resident  in  Connaught  Place, 
in  the  parish  of  Paddington,  in  the  county  of  Middlesex, 
and  within  the  jurisdiction  of  the  said  Prerogative  Court, 
and  at  the  time  of  her  death  was  possessed  of  personal  es- 
tate and  effects  to  the  amount  of  38,509/.  Ss.  IcL  A  large 
part  of  the  said  personal  estate,  amounting  to  the  sum  of 
7,377/.  13*.  7rf.,  was  as  follows :  that  is  to  say,  880/.  2s.  9(L, 
parcel  of  that  sum,  consisted  of  six  written  instruments 
called  Russian  Bonds,  and  of  other  written  instruments 
thereto  attached,  and  called  dividend  warrants,  whereof 
at  the  time  of  her  death  she  was  the  holder.  The  follow- 
ing is  a  copy  of  one  of  the  said  Russian  Bonds : — 

"  Five  per  Cent.  Annuity. 
«•  No.  70,818.  Anno  1822.  No.  16,61«. 

**  Certificate  of  a  perpetual  annuity  in  the  Great  Book 
of  the  Public  Debt  of  the  Imperial  Commission  of  the 
Sinking  Fund,  representing  a  capital  of  6,720  silver  rou- 
bles, equal  to  pounds  sterling  1,036. 

**  Entered  the  Ist  March,  1822.** 
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"  Book  1.  Folio  276,  2d  Series. 

**  The  bearer  of  this  certificate  is  entitled  to  an  annuity 
ofSSG  silver  roubles,  payable  half-yearly,  at  his  option,  in 
St.  Petersburg  or  London,  namely,  168  silver  roubles  on 
the  Itt  day  of  March,  and  168  silver  roubles  on  the  1st 
day  of  September ;  if  in  St  Petersburg,  in  silver  roubles 
of  the  weight  and  standard  now  current;  if  in  London,  at 
the  rate  of  3s.  Id.  sterling  per  silver  rouble,  in  both  in- 
stances on  presentation  of  the  dividend  warrant  then  due. 
The  bearer  of  this  certificate,  on  application  to  the  Com- 
Bussicmers  of  the  Sinking  Fund,  may  cause  it  to  be  con« 
verted  into  an  inscription  in  the  Great  Book  in  his  own 
name,  or  that  of  any  other  person  or  persons  whom  he 
shall  designate ;  in  which  case  the  dividends  will  be  pay- 
able in  St.  Petersburg  only,  at  the  periods  above  men- 
tioned ;  and  the  transfer  or  cession  of  such  inscription 
nast  be  made  according  to  the  existing  regulations. 
Twenty-four  dividend  warrants  are  hereunto  attached :  if, 
when  the  last  becomes  payable,  the  capital  has  not  been 
redeemed,  or  inscribed  in  the  Great  Book,  twenty-four 
nmilar  warrants  will  be  issued,  and  so  forwards,  and  in 
such  manner  as  to  secure  to  the  bolder  of  this  certificate 
the  due  payment  of  the  annuity  in  St.  Petersburg  or 
London. 

"  N.  B. — A  special  fund  of  one  per  cent,  on  the  amount 
of  this  loan  is  appropriated  for  its  redemption." 


Letter  C.  Ejm^  of  puom, 

1838. 


Attorney- 
General 

BOUWBMf. 


**  Extract  from  the  Regulations  of  the  Commission, 
Chap.  2. 

"  Sec.  22. — ^The  payment  of  the  perpetual  annuity,  as 
well  as  the  payment  of  the  outstanding  debts,  will  be  ef- 
fected in  time  of  peace  as  well  as  in  time  of  war,  without 
distinction,  whether  the  creditor  belongs  to  a  friendly  or  a 
fcostile  nation. 

**  Sec  2S. — If  a  foreigner,  proprietor  of  the  inscription, 
dies  intestate,  the  inscription  shall  pass  to  his  heirs,  in 

o2 
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Attorney- 
General 

BOUWENS. 


Exch.  of  PUat,  the  order  of  the  succession  established  by  the  laws  of  the 
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country  of  which  he  was  a  subject. 

"  Sec.  24f. — The  capital  placed  in  the  perpetual  debt, 
being  considered  as  an  inviolable  property,  shall  be  exempt 
from  sequestration,  both  for  claims  of  the  Crown  and  those 
of  individuals,  unless  these  capitals  in  whole  or  in  part 
have  been  given  in  security  for  contracts  of  provisions,  or 
by  any  other  articles  of  agreement,  whether  with  the 
Crown  or  with  private  individuals,  or  for  the  purpose  of 
bailing  any  claim,  in  which  case  they  are  subject  to  the 
general  laws  concerning  mortgages  and  bails.  These 
capitals  are  likewise  exempted  in  all  cases  from  every 
tax. 

'*  Sec.  25. — No  person  can  be  restrained  to  take  back  the 
whole  or  part  of  the  capital  placed  in  the  perpetual  debt. 
But  to  facilitate  to  the  proprietors  of  inscriptions  the 
means  of  converting  them,  when  they  desire  it,  into  ready 
money,  the  Commission  will  employ  annually,  for  the  pur- 
pose of  repurchasing  them  at  the  current  price,  a  capital 
of  the  Sinking  Fund,  which  shall  be  assigned  beyond  the 
fund  necessary  for  the  payment  of  the  perpetual  interest.** 

£94<7  lis.  6eL,  other  parcel  of  the  said  sum  of 
7,377/.  ISs,  7dL,  consisted  of  thirteen  bonds  or  writings 
obligatory,  called  Danish  Bonds,  respectively  signed  with 
the  sign  manual  of  the  King  of  Denmark,  and  sealed  with 
the  great  seal  of  the  kingdom  of  Denmark,  whereof  the 
said  Mary  Pelham  was  holder  at  the  time  of  her  death  ; 
and  one  of  which  is  as  follows : — 

**  We,  Frederick  the  Sixth,  by  the  Grace  of  God,  King 
of  Denmark,  &c.  &c. 

**  We  do  declare  and  make  known  by  this  our  general 
bond,  for  us  and  our  heirs  and  successors  to  the  Crown,  to 
all  whom  it  may  concern,  that  having  resolved,  in  order  to 
enable  our  treasury  to  pay  off  more  ancient  loans  at  a 
higher  rate  of  interest,  to  raise  a  loan  bearing  interest  at 
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S  per  cent,  per  annum,  and  such  loan  liaving  been  accord-  Bxeh.  of  Pieas, 
ingly  contracted  for  in  our  name  and  for  our  account  with 
the  bankers,  Thomas  Wilson  fie  Co.,  of  London,  through 
our    Privy    Counsellor  of   Legation,  Frederick   Adeler 
Ployen,  Knight  of  the  Danebrog,  which  has  been  sanc- 
tioned by  us,  and  the  said  bankers  having  now  placed  at 
the  disposal  of  our  treasury  the  amount  to  be  paid  by  them 
according  to  the  Srd  and  4ih  articles  of  the  contracts  en- 
tered into;  we  now  give  the  present  general  bond  for  us, 
and  our  heirs  and  successors,  and  we  do  hereby  authorize 
and  direct  our  directors  of  these  public  debts  and  sinking 
^iiod  to  grant  for  the  amount  of  this  general  bond  the 
following  special  bonds  payable  to  bearers,  which  bonds 
^re  to  be  countersigned  by  Messrs.  Thomas  Wilson  &  Co., 

A.  No.  1.  to  25,000 

B.  . .  1.  . .  2,000 
C  .  .  1.  . .  1,000 
O.  .  .  1.  . .  2,000 


25,000  Bonds  of  £100  each  £2,500,000 

2,000         250  ..  500,000 

1,000        500  ..  500,000 

2,000    ..   1,000  ..  2,000,000 


£5,500,000 

A.tid  the  said  special  bonds  are  to  be  provided  with  sixty 
half-yearly  dividend  warrants,  and  at  the  expiration  of 
thirty  years  with  sixty  more,  so  as  to  secure  the  dividends 
for  sixty  years  from  the  3 1st  day  of  March  last  on  each 
special  bond   respectively.      Although  this  our   general 
l>ond  is  made  for  5,500,000/.  sterling,  and  the  securities  we 
lisive  pledged  for  the  redemption  of  the  capital  and  pay- 
mi  nt  of  the  interest  are  more  than  adequate  for  that  pur- 
pose, we  hereby  declare  that  the  purchase  of  only  a  sum 
of  S,500,000/.  has  been  contracted  fur  with  the  bankers, 
Tliomas  Wilson  &  Co.,  the  remaining  2,000,000/.  being  held 
bj  OS  to  be  sold  whenever  we,  our  heirs  and  successors. 
Bay  deem  expedient. 

*' And  we  engage  for  ourselves,  and  for  our  heirs  and  suc- 
cessors, that  the  interest  on  the  said  special  bonds  shall 
be  paid  in  London  by  our  agents,  Thomas  Wilson  &  Co.^ 
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Exeh.  of  Pleat,  at  the  rate  of  three  per  cent,  per  annum^  from  the  Slst  day 

of  March  of  the  present  year,  in  half-yearly  payments^to 
commence  on  the  30th  of  September  of  the  present  year, 
and  to  continue  every  Slst  of  March  and  30th  of  Septem- 
ber of  each  succeeding  year,  on  presentation  of  the  divi- 
dend warrants  when  due,  and  free  from  all  expense  to  the 
holders  of  the  same.  The  amount  of  the  dividend  war^ 
rants,  which  may  remain  unclaimed  beyond  the  term  of 
six  months  from  the  dates  at  which  they  shall  respec- 
tively have  become  due,  shall  after  that  period  be  left  in 
the  hands  of  the  banking-house  to  whom  such  payments 
shall  have  been  committed  for  the  account  and  risk  of  the 
bond-holders,  without  further  liability  on  our  part. 

''  We  further  engage  for  ourselves,  and  our  heirs  and 
successors,  that  the  said  special  bonds  shall  be  repaid  or 
extinguished  by  purchases,  within  the  period  of  sixty  years 
from  the  31st  of  March  last.  For  this  purpose,  we  engage 
that  a  sinking  fund  shall  be  created,  of  at  least  one 
half  per  cent,  on  the  amount  of  the  whole  of  the  said  spe- 
cial bondsi  the  which,  with  the  accumulating  interest  on 
the  bonds  redeemed,  shall  be  annually  applied,  as  hereto- 
fore provided,  to  the  redemption  of  the  loan,  to  begin 
from  and  after  the  31st  of  March  last. 

**  We  reserve  to  ourselves,  and  to  our  heirs  and  succes- 
sors, the  right  of  purchasing  special  bonds  to  any  greater 
extent  than  above  mentioned,  and  also  to  pay  off  the  whole 
or  any  part  of  the  loan  at  100/.  per  cent.,  on  giving  six 
months'  notice  thereof  in  the  London  Gazette. 

**  And,  inasmuch  as  the  under-mentioned  securities  were 
pledged  by  general  bond,  of  the  10th  day  of  November, 
1821,  for  the  redemption  of  a  five  per  cent,  loan,  contracted 
with  the  bankers,  A.  F.  Haldimand  and  Sons,  for  three 
million  pounds  sterling,  of  which  loan  there  remain  in  cir- 
culation bonds  for  1,330,000/.,  the  wliicli  we  have  directed 
to  be  paid  off  out  of  the  proceeds  of  the  present  three 
per  cent,  loan,  (public  notice  to  that  effect  having  been 
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given  by  our  envoy  extraordinary  in  London),  by  which  ^ch.  of  PUat, 

payment  these  securities  will  be  released,  and  entirely  at 

our  disposal.     Now  we  hereby  declare,  that  such  part  of 

the  said  securities  as  are  already  released,  and  the  whole, 

when  released  by  the  payment  above  mentioned,  are  and 

shall  be  pledged  as  a  security  for  the  redemption  of  the 

laid  special  bonds,  and  payment  of  the  interest  that  may 

be  due  thereon,  to  the  creditors  at  large,  in  our  name,  and 

for  our  heirs  and  successors  to  the  Crown,  specifically 

•nd  exclusively,  viz: — 

**l*  The  whole  of  the  revenues  arising  from  our  tolls  of 
the  Sound  or  Sound  dues,  and  all  other  profits  and  emolu- 
ments, arbing  from  that  source  of  revenue. 

"  2.  The  mortgages  and  other  securities  on  the  West 
India  plantations,  for  money  advanced  by  us  to  the  planters 
and  proprietors  of  estates. 

**  3.  The  net  revenue  of  our  West  India  Islands  of  St. 
Thomas,  St.  Croix,  and  St.  Johns  :  the  produce  of  which 
three  heads  of  revenue  has  for  six  years,  upon  an  average, 
exceeded  the  sum  of  250,000/.  sterling,  annually.    The 
specification  of  these  revenues  is  to  be  annexed  to  the 
contract  ratified  by  us,  and  we  have  ordered  to  be  deli- 
vered over  as  a  security  or  mortgage,  documents  duly  exe- 
cuted of  the  revenues  above  mentioned,  which  are  to  be 
deposited  for  safe  custody  in  the  Bank  of  England,  toge- 
ther with  this  our  general  bond,  under  the  seals  of  our 
enfoy    extraordinary    and    minister    plenipotentiary   for 
the  time  being,  of  the  bankers,  Thomas  Wilson  &  Co.,  and 
of  a  notary  public :  and  we  further  pledge  by  these  pre- 
sents, all  other  revenues  of  our  states,  save  those  already 
specifically  assigned  for  other  purposes. 

'*  In  the  redemption  of  the  loan,  the  following  plan  is  to 
be  adopted  : — The  special  bonds  to  be  purchased  in  Lon- 
don, are,  on  each  31st  of  March  and  30th  of  September, 
oras  near  thereto  as  practicable,  to  be  marked  as  belonging 
to  the  sinking  fund,  and  to  be  deposited  in  the  Bank  of 


178 


CASES  IN  THK  EXCHEQUER, 


Attorney- 
Genkral 

V. 
BoUWEMf. 


Etch,  of  PUat,  England,  in  the  presence  of  our  ambassador  or  envoy 

for  the  time  being  in  London,  of  our  agents,  Thomas 
Wilson  &  Co.,  and  a  notary  public,  until  the  whole  loan 
is  repaid  :  on  the  expiration  of  each  |)eriod  of  re-purchase, 
the  numbers  and  amounts  of  the  special  bonds  so  deposited 
are  to  be  published  in  the  London  Gazette. 

**  We  reserve  to  ourselves,  and  to  our  heirs  and  succes- 
sors, the  right,  when  part  of  the  special  bonds  are  paid  off, 
to  reclaim  a  proportionate  part  of  the  securities  for  the 
same ;  the  revenue  arising  from  our  West  India  Islands  to 
be  first  restored,  and  then  the  mortgages  on  the  West 
India  estates. 

"  We  hereby  declare  ourselves,  and  our  heirs  and  suc^ 
cessors,  debtors  to  all  those  who  shall  be  holders  of  the 
said  special  bonds  respectively,  for  the  amount  expressed 
in  each  special  bond.  And  we  acknowledge  ourselves,  and 
our  heirs  and  successors,  bound  to  every  person  who  shall, 
for  the  time  being,  be  a  holder  of  one  or  more  of  those 
special  bonds,  for  the  punctual  payment  of  the  principal 
and  interest  of  each,  according  to  the  tenor  thereof. 

^'  We  further  hereby  bind  ourselves,  and  our  heirs  and 
successors,  to  the  performance  of  all  the  foregoing  engage- 
ments in  the  most  solemn  manner,  and  do  declare  that  no 
judicial  plea  whatever,  privilege  in  suits,  or  any  pretence, 
shall  avail  us,  or  our  heirs  and  successors,  in  pleading  and 
counterpleading,  all  which  we  formally  and  deliberately 
renounce,  as  well  as  any  plea,  by  whatever  title  it  may 
be  called,  and  which  is  contrary  to  the  tenor  of  this  our 
general  bond. 

''In  faith  of  which  we  have  signed  the  present  general 
bond  with  our  sign  manual,  and  have  caused  our  great  seal 
to  be  fixed  to  the  same. 

**  And  it  is  further  to  be  countersigned  by  our  Direc- 
tors of  the  Public  Debts  and  the  Sinking  Fund. 

*'  Done  in  the  capital  of  Copenhagen  this  eighth  day 
of  June,  one  thousand  eight  hundred  and  twenty-five. 

"  WiLBREOHT." 
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"  This  is  to  certify  that  the  bearer  hereof  is  entitled  to  Bxeh.  of  Piea», 

1838 
one  hundred  pounds  sterling,  part  of  the  loan  secured  by 

the  above  general  bond  of  His  Majesty  the  King  of  Den- 
mark, and  the  interest  thereon,  value  having  been  duly 
paid  to  the  Denmark  (rovernment  for  the  same. 

"  His  Royal  Majesty's  undersigned  Directors  of  the 
Public  Debts  and  the  Sinking  Fund,  declare  this  to  be  a 
special  bond,  granted  in  conformity  to  the  engagements 
of  His  Majesty  contained  in  His  Majesty's  general  bond, 
of  which  the  above  is  a  copy. 

**  Copenhagen,  in  the  direction  of  the  Public  Debts  and 
the  Sinking  Fund,  the  8th  of  June,  1825: 


(•r  »» 


And  5556/.  ISs.  4fd,  residue  of  the  said  sum  of 
7377/.  I3s.  7d.,  consisted  of  114  written  instruments,  called 
Dutch  Bonds,  and  of  certain  other  written  instruments 
accompanying  the  same,  called  coupons,  whereof  the  said 
Mary  Pelham  was  the  holder  at  the  time  of  her  death. 
The  said  Dutch  Bonds  are  in  the  Dutch  language,  and 
the  following  is  a  literal  translation  of  one  of  them: — 


If 


Debt  yielding  Interest. 
"  Certificate. 
*•  No.  25^,194. 

**  The  holder  of  this  is  entitled  to  a  capital 
thousand  guilders,  yielding  an  interest  of  S^ 


of 


per  cent,  in  the  year,  to  commence  from  this  day,  and 
for  which,  as  appears  by  the  subjoined  registration,  a  like 
sum  has  been  entered  in  the  ledger  of  the  national  debt, 
yielding  interest,  in  the  name  of  the  office  of  Administra- 
tion, under  the  direciion  of 

**  Brondgeest  and  Son, 

"Christaan  Brunting, 
"Jacobus  Chemet,  and 

"  A.  &  C.  VORTMAN, 

^tablished  at  Amsterdam  and  at  Utrecht;  which  capital 
^^y  at  all  times  be  disposed  of  according  to  section  E., 
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Exeh,  cf  Pleat,  art.  15,  of  the  common  notice,  dated  the  ISSnd  of  August, 
,     ^'  J     1814,  on  returning  this  certificate  with  the  coupons  which 
Attormet-    have  not  yet  become  due. 
General  „  Amsterdam  and  Utrecht,  the 

'*  1st  of  January,  1815. 

(Signed),     '*  Bhondoeest  and  Son, 
"Capital,  £1000.  •«  Chemet,  Weetjen,  and 

*'  Fol.  (51.  "  A.  &  C.  VORTMAN. 

"  Shewn  and  registered  by  the  direction  of  the  Ledger 
of  the  National  Debt,  Amsterdam,  the  30th  of  January, 
1834. 

"  Coupons  delivered  (Signed), 

up  to  January,  1833,  **  V.  D.  Wal,  Verifier." 

with  vouchers  for 
further  delivery." 


The  said  Russian,  Danish,  and  Dutch  bonds  respec- 
tively were  and  are,  and  always  have  been,  marketable 
securities  within  this  kingdom,  and  always  have  been  sold 
and  transferred  vrithin  this  kingdom  by  delivery  only,  and 
the  bearers  thereof  have  always  been  deemed  and  reputed 
to  be,  and  have  always  been  dealt  with  as  being,  legally 
entitled  to  the  principal  monies  secured  by  the  said  bonds 
respectively,  and  to  the  interest  or  dividends  from  time  to 
time  arising  or  accruing  in  respect  of  the  same.  It  never 
has  been  nor  is  necessary  to  do  or  perform  any  act  what- 
soever out  of  the  kingdom  of  England,  in  order  to  render 
a  transfer  of  any  of  said  bonds  valid ;  and  the  bearers  of 
the  said  bonds  respectively  have  always  been  treated  and 
dealt  with  by  the  agents  of  the  empire  of  Russia,  and  of 
the  kingdoms  of  Holland  and  Denmark,  as  the  persons 
duly  entitled  to  the  principal  monies  secured  by  the  said 
bonds  respectively,  and  the  interest  or  dividends  thereof; 
and  such  agents  have  always  paid  all  monies  due  and 
payable  for  and  in  respect  of  the  said  bonds  respectively, 
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Exeh.  of  PUas,  be  granted,  was  sworn  by  the  defendants  to  be  under 
^  85,000/.,  and  that  they  paid  the  probate  duty  in  respect 
Attorney-  of  that  sum ;  hut  that  the  said  sum  of  7,737/.  13«.  7cf.,  so 
vested  in  the  said  bonds,  was  not  included  in  the  said  sum 
of  35,000/.,  and  that  the  probate  duty  thereon  amounted 
to  75/.,  wiiich  had  been  demanded  from  the  defendants, 
but  remained  unpaid.] 

The  points  marked  for  argument  were  as  follows: — 

On  the  part  of  the  Attorney-General : 

The  Attorney-General  claims  the  payment  of  duty 
under  the  55  Geo.  3,  c.  181,  sched.  part  3,  title  "  Probate,** 
and  intends  to  argue  that  the  facts  disclosed  in  the  special 
verdict  shew,  that  the  said  Russian,  Danish,  and  Dutch 
boi.ds  therein  mentioned  were  respectively  liable  to  pro- 
bate duty  in  the  hands  of  the  defendants,  the  executors 
and  ext'cutrix  of  Mary  Pelham,  because  at  the  time  of  her 
decease  they  formed  part  of  her  personal  estate  within 
the  jurisdiction  of  the  Prerogative  Court  of  Canterbury, 
by  which  court  probate  of  the  will  of  the  said  Mary  Pel- 
ham  was  granted. 

On  the  part  of  the  defendants  : 

The  defendants  will  contend  that  probate  duty  is  not 
payable  in  respect  of  any  of  the  securities  mentioned  in 
the  special  verdict. 

That  such  securities,  being  evidence  only  of  debts  due 
to  the  testator's  estate  from  debtors  out  of  the  jurisdiction 
of  the  spiritual  court,  are  not  any  estate  or  effects  within 
the  meaning  of  the  statute  55  Geo.  3,  c.  184',  or  any  other 
act  or  provisions  relating  to  the  payment  of  probate  duty. 

That  such  securities  must,  in  reference  to  such  duty,  be 
taken  as  and  deemed  to  be  property  in  a  foreign  country, 
and  only  legally  available  there. 

The  case  was  argued  early  in  this  term,  by 

The  Soliciior^Generalf  for  the  Crown. — The  only  real 
question  in  this  case  is,  whether  it  falls  within  the  author* 
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ity  of  the  cases  of  Attorney-General  v.  Dimond{a)  and  Ezeh.  of  PUat, 
Attomey-Oeneral  v.  Hope  (i),   the  latter  of  which  was 
determined  in  the  House  of  Lords,  and  must,  of  course,  be 
deemed  a  binding  authority.     In  the  Attorney-'General  v. 
Dimond,  it  was  held  that  probate  duty  was  not  payable 
in  respect  of  French  rentes,  belonging  to  a  testator  dying 
in  this  country,  although  the  property  was  brought  into 
and  administered  in  this  country  by  the  executor.     In  the 
Attorney- General  v.  Hope^  the  same  was  held  with  re- 
spect to  monies  standing  in  the  testator's  name  in  the 
public  funds  or  stock  of  the  United  States  of  America. 
With  respect  to  the  latter  case  it  may  be  observed,  that 
it  was  decided  in  some  degree  with  reference  to  certain 
information  communicated  to  the  Lord  Chancellor,  as  to 
the  existing  practice  of  the  Ecclesiastical  Courts  in  re- 
gpect  to  the  grant  of  probate,  which  information  appears 
from  the  case  of  Spratt  v.  Harris  (c)^  subsequently  re- 
ported, to  have  been  erroneous.     It  must  now,  however, 
be  admitted,  that  no  probate  duty  would  be  payable  un- 
der the  circumstances  stated  in  the  Attomey^General  v. 
Dimond,  and  the  Attorney-General  v.  Hope.     But  the 
present  case  is  clearly  distinguishable  from  those.     Here 
it  appears  on  the  face  of  the  special  verdict,  that  all  these 
bonds  are  marketable  securities  within  this  kingdom,  and 
saleable  and  transferable  by  delivery  only,  and  that  it  is 
not  necessary  for  the  holder  to  do  any  act  out  of  the  king- 
dom, in  order  to  render  the  transfer  valid ;   that  the  prin- 
cipal and  interest  are  payable  by  the  respective  foreign 
governments  by  which  they  were  granted,  to  the  bearers; 
and  further,  that  the  defendants  have  actually  sold  them 
in  the  market.     The  grounds  of  decision  in  the  former 
cases  were,  that  the  duty  was  payable  in  respect  of  the 
property  in  respect  of  which  probate  was  granted,  and 


(a)  1  G.  &  J.  356. 


{b)  1  C.  M.  &  R.  530;  8  BUgh,  44. 
(c)  4  Hag^.  405. 
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Eseh,  of  PUtu,  that  the  probate  could  only  be  granted  in  respect  to  pro- 
perty which  was  within  the  jurisdiction  of  the  Court  of 
probate;  and  therefore  the  French  rentes,  which  were 
receivable  and  transferable  only  in  France,  and  the  United 
States'  Stocky  which  was  receivable  and  tranferable  only 
in  America,  were  not  property  in  respect  of  which  the  pro- 
bate was  granted.  But  these  bonds  were  property  in 
respect  of  which  the  probate  was  granted.  Suppose  an 
action  had  been  brought  against  the  executors,  to  which 
they  had  pleaded  plena  administraverunt,  and  had  given 
proof  of  administration  of  all  the  assets  except  these  bonds^ 
and  it  were  proved  that  they  had  sold  them  after  the 
testatrix's  death,  and  possessed  themselves  of  the  money 
obtained  for  them — could  it  be  said  that  they  had  proved 
their  plea  ?  [Lord  Alnnger,  C.  B. — Would  not  that  equally 
apply  to  the  French  rentes?]  After  the  sale  of  them  by 
the  executors,  probably  it  would,  since  the  proceeds  would 
be  property  of  which  they  had  possessed  themselves  as  exe- 
cutors, although  not  by  virtue  of  the  probate.  But  here 
they  never  could  plead  plene  administraverunt  so  long  as 
they  had  in  their  possession  the  bonds  themselves,  being 
valuable  property,  saleable  within  the  jurisdiction  of  the 
court  of  probate.  Suppose  they  had  been  in  the  hands  of  a 
banker  at  the  time  of  the  testatrix's  death,  and  the  execu- 
tors had  demanded  them,  but  the  banker  had  refused  to  de- 
liver them  up ;  the  executors  clearly  could  have  maintained 
trover  to  recover  them ;  but  they  could  not  do  that  wiih^ 
out  payment  of  the  probate  duty  in  respect  of  them,  since 
otherwise  they  would  be  recovering  as  executors,  under  a 
probate  on  which,  in  respect  of  the  property  sought  to  be 
recovered,  no  duty  had  been  paid.  Hunt  v.  Stevens  (a) 
is  a  clear  authority  to  shew,  that  if  it  appears  that  an  exe- 
cutor or  administrator  is  suing  for  a  greater  value  than  b 
conveyed  by  the  probate  or  administration  stamp,  he  shews 


(a)  3  Taunt.  113. 
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of  being  dealt  with  as  property  here.     [Parte^  B. — You 

would  say  the  same  if  the  party  died  possessed  of  foreign 

bills  of  exchange  receivable  abroad — it  is  enough  that 

they  can  be  turned  into  money  here.]     Undoubtedly,  if 

they  were  transferable  by  delivery.     The  case  must  often 

have  arisen  with  respect  to  Irish  bank  notes  circulating  in 

England,  and  vice  versd.    Suppose  a  party  died  possessed 

of  goods  in  a  bonded  warehouse)  which  could  not  lawfully 

come  into  consumption  in  this  country,  and  could  not  be 

made  available  as  assets  without  sending  them  abroad-— 

can  it  be  said  that  the  executor  ought  not  to  include  the 

value  of  them  in  his  probate  ? 

On  these  grounds  it  is  submitted  that  the  case  is  dis* 

tinguishable  from  the  former  decisions,  and  that  the  judg* 

ment  ought  to  be  for  the  Crown. 


Sir  C.  Weiherell,  for  the  defendants. — The  decisions  in 
the  Aitorney-Generalv,  Dimond,  and  the  Attomey'Gene^ 
ral  V.  Hope^  are  conclusive  of  the  present  case.  The 
principle  laid  down  in  those  cases  completely  governs  and 
covers  the  present.  In  the  Attorney -General  v.  Dimond^ 
Lord  Lyndhurst,  C.  B.,  lays  it  down  distinctly,  that  *'  the 
probate  is  granted  in  respect  of  the  effects  which  are 
within  the  jurisdiction  of  the  spiritual  judge  at  the  death 
of  the  testator :  the  jurisdiction  is  exercised  in  respect  of 
those  effects  only.**  And  again :  "  It  (the  probate)  could 
not  be  granted  for  or  in  respect  of  this  property,  because 
the  property  was,  at  the  death  of  the  testator,  in  a  foreign 
country,  and  consequently  out  of  the  jurisdiction  of  the 
spiritual  judge.**  The  judgment  in  that  case  was  fully 
and  elaborately  reviewed  in  the  Attorney -General  v.  Hope. 
What  real  distinction  can  there  be,  cither  in  point  of  in- 
ternationa]  law  or  on  any  application  of  the  jus  civile, 
between  the  case  of  the  stocks  now  in  question,  and  that  of 
the  French  rentes  and  the  American  stock  ?     The  holder 
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instruments  be  sued  on  here  ?  If  this  property  be  held 
liable  to  probate,  the  effect  will  be  to  localise  in  the  pro- 
vince of  Canterbury  debts  owing  abroad,  while  that  cha- 
racter of  locality  is  denied  to  debts  owing  here.  Where 
a  simple  contract  debt  is  owing  by  a  debtor  out  of  the 
province  of  Canterbury,  but  a  judgment  is  recovered  upon 
it,  and  entered  up  in  one  of  the  superior  courts,  that 
judgment  localises  the  debt,  and  probate  must  then  be 
granted  by  the  Prerogative  Court :  Byron  v.  Byron  (a). 
The  principle  of  all  the  cases  therefore  is,  that  in  order 
to  entitle  the  Prerogative  Court  to  the  grant  of  probate, 
the  debt  must  have  acquired  a  locality  within  its  jurisdic- 
tion ;  whereas  here  the  instruments  are  not  suable  on  at 
all  in  this  country,  and  the  debtors  reside  not  only  not 
within  the  province  of  Canterbury,  but  beyond  the  four 
seas.  The  engagement  to  pay  in  London  does  not  vary 
the  nature  of  the  instrument  or  the  species  of  the  debt. 
Gorgier  v.  Mieville  only  decides  that  there  may  be  a  pro- 
perty in  the  papers  themselves.  Hunt  v.  Stevens  has  even 
less  application  to  the  present  case ;  there  the  goods  were 
locally  situate  within  the  province ;  here  the  whole  argu- 
ment of  the  defendants  is,  that  the  property  never  was 
locally  within  the  jurisdiction.  The  probate  duty  is 
altogether  commensurate  with,  since  it  arises  out  of,  the 
local  jurisdiction.  The  title  under  the  probate  and  under 
the  will  are  wholly  different ;  the  former  depends  on  the 
principle  of  locality — the  latter  is  universal.  The  case  of 
exchequer  bills  is  different ;  they  depend  for  their  valid- 
ity and  their  saleable  character  on  an  act  of  Parliament, 
and  import  a  debt  receivable  from  the  proper  oflScer  of 
the  government  in  this  country,  of  even  a  higher  nature 
than  a  bond.  Neither  is  the  case  of  Irish  bank  notes 
payable  in  England,  or  the  contrary,  parallel  to  the  pre- 


(fl)  Cro.  Eliz.  472. 
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giren  to  a  debt  which  is  owed  out  of  the  united  kingdom.  *  ^ 

That  question  is  in  effect  determined  by  the  cases  of  the     Attokhbt- 

AUametf'General  y.  Dimond,  and  the  Aiiomey^General        ^^^^^ 

I.Hope.  Boywtifi. 

TAc  SoUeitor^General,  in  reply. — The  argumenton  the 
other  side  has  been  addressed  to  the  single  point  of  the 
supposed  analogy  from  the  cases  relating  to  the  question 
<^  bona  notabilia.    But  suppose  A.  died  in  the  diocese  of 
Winchester,  having  property  there,  and  these  bonds  were 
deposited  with  his  banker  at  Gloucester,  would  they  not 
be  bona  notabilia  within  the  diocese  of  Gloucester,  and  if 
his  executor  sued  for  them  under  a  Winchester  probate, 
would  he  not  be  nonsuited  ?     [Parke,  B. — Sir  Charles 
WeikereWs  argument  must  go  to  the  extent  that  they  are 
bona  notabilia  nowhere.]    With  regard  to  the  case  of  bills 
of  exchange,  relied  upon  by  the  other  side,  inYeomansY. 
Bradshaw  the  action  was  against  the  drawer,  who  lived 
out  of  the  province ;  the  plaintiff,  therefore,  had  no  locus 
itandi  by  virtue  of  his  Durham  probate :  but  if  the  action 
had  been  against  a  party  to  the  bill  who  was  resident 
within  the  jurisdiction  by  which  the  probate  was  granted, 
it  is  clear  that  that  would  have  given  the  executor  a  suffi- 
cient title  to  sue.     But  this  is  in  truth  no  question  of  bona 
notabilia  at  all :  that  doctrine  has  no  application  as  be- 
tween goods  in  one  province  or  diocese,  and  out  of  the 
^dom.     The  defendants  must  establish  that  these  in- 
struments have  no  value  in  the  kingdom,  before  he  can 
apply  the  analogy.     The  duty  is  not  claimed  as  upon  the 
debts  due  from  the  foreign  powers,  but  upon  the  available 
^ue  in  this  country.    The  property  depends,  not  on 
^'^  being  a  debt,  or  quasi  debt,  but  on  the  certificates 
'^  m  the  possession  of  the  testatrix  at  her  death,  and 
^g  valuable  chattels,  transferable  by  delivery. 


Cur.  adv.  vult. 
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On  a  subsequent  day^  the  judgment  of  the  Court  was 
delivered  by 

Lord  Abinger,  C.  B. — The  question  in  this  case  arose 
upon  a  special  verdict,  on  an  information  against  the  exe- 
cutors of  Mr.  Pelham:  the  point  to  be  decided  is^  whether 
probate  duty  is,  by  law,  payable  upon  the  value  of  certain 
written  instruments,  called  Russian,  Danish,  and  Dutch 
bonds,  which  were  the  property  of  the  testatrix,  and 
were,  at  the  time  of  her  death,  in  the  province  of  Canter- 
bury. The  special  verdict  gives  a  description  of  these  in- 
struments, which  are  called,  though  incorrectly,  bonds; 
and  finds  that  all  these  were  marketable  securities  within 
this  kingdom,  transferred  by  delivery  only,  and  that  it 
never  has  been  necessary  to  do  any  act  whatsoever  out  of 
the  kingdom  of  England,  in  order  to  make  the  transfer  of 
any  of  the  said  bonds  valid  :  that  there  has  always  been 
an  agent  in  England  of  the  Russian  and  Danish  govern- 
ments, to  pay  the  dividends  due  on  these  bonds  respec- 
tively ;  but  the  dividends  on  the  Dutch  bonds  are  payable 
solely  at  Amsterdam.  All  these  instruments  have  been 
clearly  framed  with  a  view  to  their  becoming  subjects  of 
sale,  and  easily  transmissible  from  hand  to  hand.  The 
special  verdict  also  finds,  that  all  the  bonds  came  to  the 
possession  of  the  executors,  as  part  of  the  testatrix's  per- 
sonal estate,  and  were  sold  and  delivered  by  them,  without 
doing  any  act  out  of  the  jurisdiction  of  the  Prerogative 
Court,  for  7,000/.  and  upwards,  which  they  had  received. 

By  the  55  Geo.  3,  c.  184,  a  certain  duty  is  granted  on 
probates,  *'  in  proportion  to  the  value  of  the  estate  and 
efiects  for  and  in  respect  of  which  such  probate  shall  be 
granted;"  and  the  law  has  been  settled  by  the  two  cases 
of  The  Altorney-Generals,  Dimond(a),  and  TheAtiomey' 
General  v.  Hope  (6),  that  the  duty  is  to  be  regulated,  not 


(a)  1  C.  &  J.  356. 


{h)  1  C.  M.  &  R.  530;  8  Bligh, H. 
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by  the  value  of  all  the  assets  v?hich  an  executor  or  ad-  Buck,  of  PUat, 
ministrator   may  ultimately  administer  by  virtue  of  the  ' 

will  or  letters  of  administration,  but  by  the  value  of  such 
part  as  are  at  the  death  of  the  deceased  within  the  juris- 
diction of  the  spiritual  judge  by  whom  the  probate  or  let- 
ters of  administration  are  granted.  The  question  is^  there- 
fore, whether  these  securities  are  to  be  considered  as  as- 
sets locally  situate  within  the  province  of  Canterbury  at 
the  time  of  the  testatrix's  death. 

The  two  cases  above  cited,  decided  that  the  French 
rentes  and  American  stock,  which  are  part  of  the  na- 
tiMial  debt  of  France  and  America  respectively,  and  are 
transferable  there  only^  and  debts  due  from  persons  in 
America,  were  not  assets  locally  situated  here.  But  it  is 
contended,  and  we  think  rightly,  that  the  property  which 
iitbe  subject  of  this  inquiry  is  distinguisbable^  and  had  a 
locality  in  England. 

Whatever  may  have  been  the  origin  of  the  jurisdiction 

of  the  ordinary  to  grant  probate,  it  is  clear  that  it  is  a 

Hmited  jurisdiction,  and  can  be  exercised  in  respect  of 

those  eflects  only,  which  he  would  have  had  himself  to 

administer  in  case  of  intestacy,  and  which  must  therefore 

have  been  so  situated  as  that  he  could  have  disposed  of 

them  in  pios  usus.    As  to  the  locality  of  many  descriptions 

of  effects,  household  and  moveable  goods,  for  instance, 

there  never  could  be  any  dispute ;  but  to  prevent  conflict- 

ii)g  jurisdictions  between  different  ordinaries,  with  respect 

to  choses  in  action  and  titles  to  property,  it  was  esta- 

Wiahed  as  law,  that  judgment  debts  were  assets,  for  the 

Purposes  of  jurisdiction,  where  the  judgment  is  recorded; 

*a8es,  where  the  land  lies ;  specialty  debts,  where  the  in- 

^ment  happens  to  be ;  and  simple  contract  debts,  where 

^  debtor  resides  at  the  time  of  the  testator's  death  :  and 

^^as  also  decided,  that  as  bills  of  exchange  and  promis- 

'^■^  notes  do  not  alter  the  nature  of  the  simple  contract 

°®^>t8,  but  are  merely  evidences  of  title,  the  debts  due  on 
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not  where  the  instrument  was  found.  In  truth,  with 
spect  to  simple  contract  debts,  the  only  act  of  administra* 
tion  that  could  be  performed  by  the  ordinary  would  be  to 
recover  or  to  receive  payment  of  the  debt,  and  that  would 
be  done  by  him  within  whose  jurisdiction  the  debtor  hap- 
pened to  be. 

These  distinctions  being  well  established,  it  seems  to 
follow  that  no  ordinary  in  England  could  perform  any  act 
of  administration  within  his  diocese,  with  respect  to  debts 
due  from  persons  resident  abroad,  or  with  respect  to 
shares  or  interests  in  foreign  funds  payable  abroad,  and 
incapable  of  being  transferred  here;  and  therefore  no 
duty  would  be  payable  on  the  probate  or  letters  of  ad- 
ministration in  respect  of  such  effects.  But,  on  the  other 
hand,  it  b  clear  that  the  ordinary  could  administer  all 
chattels  within  his  jurisdiction;  and  if  an  instrument  ia 
created  of  a  chattel  nature,  capable  of  being  transferred 
by  acts  done  here,  and  sold  for  money  here,  there  ia 
no  reason  why  the  ordinary  or  his  appointee  should 
not  administer  that  species  of  property.  Such  an  in* 
strument  is  in  effect  a  saleable  chattel,  and  follows  the 
nature  of  other  chattels  as  to  the  jurisdiction  to  grant 
probate. 

In  this  case,  assuming  that  the  foreign  governments  are 
liable  to  be  sued  by  the  legal  holder,  there  is  no  conflict 
of  authorities,  for  their  governments  are  not  locally  within 
the  jurisdiction,  nor  can  be  sued  here;  and  no  act  of  ad- 
ministration can  be  performed  in  this  country,  except  in 
the  diocese  where  the  instruments  are,  which  may  be 
dealt  with  and  the  money  received  by  their  sale  in  this 
country.  Let  us  suppose  the  case  of  a  person  dying 
abroad,  all  whose  property  in  England  consists  of  foreign 
bills  of  exchange,  payable  to  order,  which  bills  of  ex- 
change are  well  known  to  be  the  subject  of  commerce,  and 
to  be  usually  sold  on  the  Royal  Exchange.    The  only  act 
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h^e  would  be  to  sell  the  bills  and  apply  the  money  to  the 

payment  of  his  debts.  In  order  to  make  titles  to  the  bills 
to  the  vendee,  he  must  have  letters  of  administration ;  in 
order  to  sue  in  trover  for  them,  if  they  are  improperly 
withheld  firom  him,  he  must  have  letters  of  administra- 
tion, (for  even  if  there  were  a  foreign  administration,  it  is 
an  established  rule  that  an  administration  is  necessary  in 
the  country  where  the  suit  is  instituted)  (a) :  and  that 
these  letters  of  administration  must  be  stamped  with  a 
duty  according  to  the  saleable  value  of  the  bills,  the 
case  of  Hunt  v*  Stevens  (6)  is  an  express  authority. 

If  this  be  the  law  in  the  supposed  case,  it  is  impossible 
to  distinguish  it  from  that  under  consideration.     Here  are 
valuable  instruments  in  England,  the  subjects  of  ordinary 
sale;  the  debtors  by  virtue  of  such  instruments,  if  there 
are  any,  resident  abroad,  out  of  the  jurisdiction  of  any 
ordinary,  and  consequently,  there  being  no  fear  of  conflict- 
ing rights  between  the  jurisdictions  who  are  to  grant  pro- 
bate.   If  these  were  the  only  effects  in  England  of  the 
deceased,  (a  supposition  which  would  simplify  the  case), 
there  would  be  no  question  as  to  the  necessity  of  probate, 
not  only  to  make  title  to  them  by  sale  to  any  one  who 
knew  that  they  were  the  property  of  the  deceased,  or 
chose  to  inquire  into  the  title,  but,  certainly,  in  order  to 
sue  for  them  against  a  wrong  doer ;  against  a  banker,  for 
instance,  who  had  received  them  from  the  deceased  and 
refused  to  deliver  them  to  the  executor  or  administrator; 
^  the  probate  must  surely  be  stamped  according  to  the 
vslueof  the  only  effects  which  could  be  sold,  disposed  of, 
or  recovered  under  it.     And  if  this  be  true,  if  they  were 
the  only  effects,  it  must  be  true  that  the  duty  must  be 
ptid  on  their  value  if  they  form  part  of  the  effects  of  the 
deceased. 


(«)  Story  oa  the  Conflict  of  Laws,  421. 


(6)  3  Taunt.  113. 
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their  amount  should  be  included  in  the  value  of  the  testa- 


The  Crown  therefore  is  entitled  to  judgment. 

Judgment  for  the  Crown. 


Hayward  v.  Giffard  and  Grove. 
Thii  Court  will   e/jBiJ  T/iS  had  obtained  a  rule  callinff  upon  one  George 

not  interfere  to  0*^0 

make  a  person  Spencer  to  shew  cause  why  he  should  not  pay  forthwith  to 
paity'toUie  ^^®  defendant,  Francis  Giffard,  the  sum  of  112/.  14^.  3dL, 
record  pay  the     fj^^  amount  of  the  taxed  costs  on  the  judfirment  as  in  the 

costoofthe  ^    ^  jo 

action,  thougli  case  of  a  nonsuit  in  the  above  cause,  and  also  the  costs  of 
party  intereated  the  application.  The  action  was  brought  against  the  de- 
in  Ae  event        fgndant  Giffard,  as  clerk  to  the  Trustees  of  Tothill  Fields, 

acting  under  an  act  of  Parliament  for  paving,  lighting,  and 
improving  the  district  called  Tothill  Fields  ;  and  the  other 
defendant,  Edward  Grove,  was  and  acted  as  a  constable 
or  broker  for  the  trustees  in  making  a  distress  upon  a 
house  in  the  district,  occupied  by  the  plaintiff  as  tenant  to 
the  said  George  Spencer.  The  affidavits  upon  which  the 
rule  was  obtained  stated  a  variety  of  facts,  for  the  purpose 
of  shewing  that  Spencer  was  the  real  plaintiff,  and  not 
Hayward ;  and  they  set  forth  an  admission  by  the  plain- 
tiff's attorney,  whereby  he  agreed  to  admit  on  the  trial  of 
the  cause  *'  that  the  action  was  brought  by  and  at  the 
expense  of  the  said  George  Spencer,  and  that  the  said 
John  Hayward  was  the  nominal  plaintiff  only ."  The  cause, 
however,  did  not  proceed  to  trial,  but  judgment  as  in  case 
of  a  nonsuit  was  signed,  and  the  defendants'  costs  were 
taxed  at  the  above  mentioned  sum  of  lJ2/t  14^.  3d. 
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Rogers  shewed  cause. — This  application,  calling  upon  £mA.  of  pieat, 
a  person  who  is  not  a  party  to  the  record  to  pay  the  costs 
of  an  acdon  after  judgment  has  been  signed,  is  altogether 
without  precedent,  and  no  case  of  a  similar  application 
can  be  found.  Many  cases  may  be  found  where,  in  the 
early  stages  of  a  cause,  a  plaintiff  has  been  compelled  to 
give  security  for  costs  :  but  even  in  those  cases  the  Courts 
require  the  application  to  be  made  in  the  first  instance, 
so  as  not  to  allow  the  party  to  incur  costs.  And  the 
reason  for  such  practice  is,  that  thereby  the  party  is  pre- 
vented from  going  on  and  increasing  the  amount  of  costs 
until  he  has  given  security  for  them,  which  may  induce 
him  to  consider  whether  he  has  any  good  grounds  for  pro- 
ceeding in  the  action.  Here  the  party  ought  to  have 
come  to  the  Court  immediately  after  the  admission  was 
made,  and  not  have  waited  until  after  judgment  was 

signed. — He  cited  Adams  v.  Brown  (a),  and  Berkeley  v. 

Dimery  (ft). 

Jervis  and  Turner,  contra. — In  this  case,  Spencer,  the 
real  plaintiff,  is  seeking,  in  the  name  of  Hay  ward,  to  try 
aright  affecting  his  property,  and  ought  therefore  to  be 
compelled  to   pay  the  costs  of  the  action.     In  cases  of 
ejectment  it  is  frequently  done;  and  in  Doe  d.  Martin  v. 
Gray  (c),  the  Court,  in  an  action  of  ejectment,  compelled 
tbe  real  defendant,  although  he  was  not  the  party  on  the 
record,  to  pay  the  costs.     [Parke,  B. — Those  cases  pro- 
ceed on  a  different  ground  :  that  as  the  landlord  was  the 
real  defendant,  he  ought  to  have  entered  into  the  land- 
lord's rule.     The  defendant  should  have  come   to   the 
Court  for  security  for  costs.]     This  is  in  truth  the  same  as 
*n  ejectment,  for  it  is  an  action  to  try  a  right  affecting  the 
property  of  the  landlord.     There  can  be  no  doubt  here 

W  9  BiDg.  81 ;  2  M.  &  Scott,  164.  (6)  10  B.  &  Cr.  113. 

(c)  10  B.  8c  Cr.  615. 
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Btch.  if  Phah  that  Spencer  is  the  real  plaintiff;  the  attorney  in  the  cause 
*  has  admitted  that  he  is,  and  he  himself  has  not  ventured 
to  deny  it.  [Lord  Abinger,  C.  B. — What  jurisdiction  have 
we  over  persons  who  are  not  parties  to  the  record  !  We 
have  over  attornies  and  officers  of  the  Court :  but  in  a 
case  where  persons  are  not  parties  to  the  record,  and  have 
committed  no  contempt,  how  could  we  enforce  our  order?] 
It  may  be  enforced  by  attachment  for  disobedience  to  a 
rule  of  Court.  In  Doe  d.  Martin  v.  Gray^  the  party 
against  whom  the  order  was  made  was  not  a  party  to  the 
record.  In  Hewitt  v.  Tregonning  (a),  an  application  similar 
to  the  present  was  made  in  an  action  of  trespass,  and 
although  Littledale^  J.,  refused  the  application,  it  was 
because  he  did  not  think  the  affidavit  was  sufficient  to 
warrant  his  interference ;  but  he  did  not  appear  to  have 
any  doubt  as  to  the  jurisdiction  of  the  Court. 

Lord  Abinger,  C.  B. — If  we  were  at  liberty  to  consult 
equity  and  justice,  we  should  probably  make  this  rule 
absolute.  But  the  authority  of  the  Courts  at  Westminster  is 
derived  from  the  Queen's  writ,  directing  them  to  take  cog- 
nisance of  the  suits  mentioned  in  the  writs  respectively,  and 
thus  bringing  the  parties  before  them.  This  being  so,  they 
have  no  power  to  order  any  particular  individual  to  come 
before  them  at  their  pleasure.  In  the  present  case,  if  it 
could  have  been  shewn  that  Spencer  had  committed  any 
contempt  of  Court,  or  been  guilty,  in  respect  of  this  suit, 
of  any  thing  in  the  nature  of  barratry  or  maintenance,  it 
would  have  been  another  matter ;  but  we  cannot  make 
any  order  against  an  individual  who  is  not  party  to  any  suit 
before  us,  nor  has  been  guilty  of  any  contempt,  but  merely 
because  he  has  an  interest  in  the  event  of  the  suit.  How- 
ever  anxious,  therefore,  we  might  be  to  make  this  rule  ab« 
solute,  by  doing  so  we  should  establish  a  precedent  which 

(a)  6  Dowl.  P.  G.  404. 
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flught  open  a  wide  sea  to  injustice.    The  cases  where  the  Bm^  rf  Pkmi, 

Coaita  have  interfered  in  this  way  are  cases  of  exception. 

They  are  cases  where  application  is  made  for  security  for 

gobU,  and  even  there  the  order  is  made  in  the  cause,  and 

the  immediate  thing  commanded  is  a  stay  of  proceedings, 

by  which  means  the  ulterior  object  of  a  security  for  costs 

ia  obtained.    So  in  ejectmenti  which  is  a  fictitious  pro- 

[t  the  Courts  allow  the  action  to  be  brought  in  the 

of  a  nominal  plaintiff,  and  allow  the  landlord  to  come 

in  and  defend,  but  they  take  notice  of  the  real  parties 

Etigant.    Those  are  the  excepted  cases,  but  the  general 

role  is,  that  courts  of  justice  have  no  power  except  over 

partiea  to  the  record. 


PaaxB,  B.|  concurred. 


Rule  discharged,  without  costs. 


May  0.  Pike. 

if  IKE  had  obtained  a  rule  to  set  aside  the  judgment  where  an  attor- 
fiigoed  by  the  plaintiff  in  this  cause,  for  irregularity. — It  aYwUration'*** 
appeared  from  the  aiBda?its,  that  there  was  no  attorney  «nd  has  acted 

and  been  treated 

ibr  the  defendant  on  the  record,  and  that  the  plaintiff  had  by  the  plaintiff 
Altered  an  appearance  for  the  defendant  according  to  "theoTuM^ 
the  sUtute ;  but  that  a  Mr.  Dickenson  had  accepted  the  "no'^er  attor- 

'^  ney  cannot  pro- 

declaration  as  the  defendant's  attorney,  and  had  taken  out  ceed  with  the 

n  aommons  for  leave  to  plead  several  matters,  and  had  ^  rule  for 

been  treated  as  the  defendant's  attorney  by  the  plaintiff,  ""^^^^^^^l 

A  second  summons  for  leave  to  plead  several  matters  was  <boogh  the 

taken  out  by  another  attorney,  and  there  being  no  rule  for  ney*i  name  waa 

changing  the  attorney,  the  plaintiff  treated  this  as  a  nul-  rMord!" 
fity,  and  the  previous  time  for  pleading  being  out,  he 
signed  judgment  for  want  of  a  plea. 
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Bjsek.  of  FUoh      Blair  shewed  causei  and  contended  that  as  there  wai 

1838 

no  rule  for  changing  the  attorney!  the  plaintiff  was  justified 
under  the  circumstances  in  signing  judgment. 

Pike^  contra,  cited  WeUs  y.  Secret  (a)  as  an  authority 
that  the  summons  operated  as  a  stay  of  proceedings,  and 
that  until  after  the  return  of  the  summons,  no  judgment 
ought  to  have  been  signed.  He  also  contendedt  that  as 
there  was  no  attorney  on  the  recordi  no  rule  to  change 
the  attorney  was  necessary. 

Per  Curiam. — Mr.  Dickenson  had  acted  in  the  cause 
up  to  a  certain  time,  and  he  could  not  be  changed  without 
a  rule  for  that  purpose.  It  was  necessary  to  obtain  a  rule 
to  change  the  attorney,  as  he  bad  accepted  a  declaration. 
The  Courti  however,  made  the 

Rule  absolute,  on  payment  of  costs, 
(a)  2  Dowl  P.  C.  477. 


GooDB  and  Another  v.  Howblls. 

The  tame  notice  ^  ^^^  ^^^  ^^  action  of  assumpsit,  to  recover  the  sum  of 
is reqnitite  to  \\l,^  claimed  to  be  due  from  the  defendant  to  the  plaio- 
jtmxXj  com-  tiffs,  as  half  a  year's  composition  for  tithes,  due  at  Mi- 
S^<£"L^D  chaelmas  1836.  The  defendant  pleaded  the  general  ia- 
the  case  of  ft       ^^^^    ^^  tji^  ^^\^\  before  Colttnan.  J.,  at  the  last  Cammv 

tenancy  of 

landf,  namely,  thenshire  assizes,  it  appeared  that  the  plainti£b  were 

notice,  ending  farmers  of  the  tithes  of  the  parish  of  Llanfihangel  Abev- 

Jf  lhryw"c?''  ««>^'"* »"  *^*^  county,  and  that  the  defendant  had  for  aeva- 

conpMition.  fgi  years  compounded  with  them  for  his  tithes,  for  the  lum 

Where  a 
party  held 

tithes  under  a  yearly  composition,  commencing  at  Michaelmas,  some  of  the  tithes  being  payaUe  In 
May,  and  on  the  24th  March  he  gave  the  tithe-owner  notice  that  he  intended  **  from  peneeSwttt*' 
to  set  out  the  tithes  in  kind: — Held,  that  this  notice  could  not  enure  to  determine  the  oompositioii 
from  the  Michaelmas  following,  but  that  it  was  altogether  inoperatiTe. 
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of  9iL  a  year.  The  tithes  of  wool  were  payable  in  May.  Etek.  <f  Pkat, 
Ob  the  S4th  of  March,  1886,  the  defendant,  (who  had  ^^^^' 
preTiously  given  aaix  months' notice  to  determine  the  com- 
position at  Lady-day),  gave  a  written  notice  to  the  plaintiffs 
that  he  intended  **  from  henceforth'*  to  set  out  his  tithes  in 
kind. :  The  plaintiffs  gave  clear  evidence  on  the  trial  to 
shew  that  the  holding  was  from  Michaelmas.  It  was  con* 
tended  for  the  defendant  that  the  latter  notice  was  never- 
tiielesa  good,  and  was  sufficient  to  determine  the  compo- 
sition at  Michaelmas.  The  learned  judge  inclined  to  that 
opinion,  but  reserved  the  point,  and  left  the  case  to  the  jury 
ca  the  question,  whether  the  holding  was  for  Michaelmas 
or  Lady^day :  and  the  jury  found  for  the  defendant. 

CMIUm  having  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  that  the  verdict  was  perverse,  (and  the  learned 
Judge  having  so  reported), 

Evmu  and  NichoUnoYt  shewed  cause.— Assuming  that 
the  jury  came  to  an  improper  conclusion  on  the  question 
of  &ct  left  to  them,  there  ought  not  to  be  a  new  trial, 
for  the  composition  was  duly  determined  by  six  months' 
notice,  expiring  at  Michaelmas.    The  notice  to  determine 
the  composition  from  henceforth^   means,   as   soon  as  it 
am  l^ally  take  effect.     It  could  not  possibly  operate  on 
the  tithes  of  the  current  year.     [Lord  Abinger^  C.  B. — It 
purports  to  do  so :  it  applies  in  terms  to  all  tithes  there- 
after due.     Atderson,  B. — If  you  are  to  determine  a  con- 
lacty  you  must  inform  the  other  party  when  his  rights  are 
te  be^n.     Suppose  a  tenant  gave  notice  to  quit  forthtoiihf 
voqU  that  be  good  ?     From  henceforth  means  the  same.] 
Id  the  first  place,  it  is  very  questionable  whether,  in  the 
ciae  of  the  occupation  of  tithes,   six  months'  notice  is 
necessary.     The  case  of  Hewitt  v.  Adams  (a),  which  is 
generally  cited  as  the  authority  for  that  position,  did  not 

(•)  7  Bro.  P.  C.  64. 
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jemA.  9f  pum,  expressly  decide  that  the  cases  of  the  occupation  of  tithes 

and  of  land  were  in  this  respect  analogousi  but  only  that 
twenty-one  days  was  not  a  sufficient  notice ;  and  in  FFy- 
burd  V.  Tuck  (a),  Eyre^  C.  J.|  still  strongly  questioned  the 
analogy  of  tithes  and  land  in  this  respect.  So,  in  Fell  y. 
Wilson  {b),  where  the  question  arose  whether  a  proper 
notice  had  been  given,  the  Court  carefully  abstained  from 
saying  that  six  months'  notice  was  necessary,  or  that  that 
was  established  by  the  judgment  in  Hewitt  v*  Adams.  In 
Huhne  v.  Pardoe  (c),  Graham^  B.,  also  says :  '^  I  am  not 
prepared  to  determine  that  six  months*  notice  from  the 
end  of  the  defendant's  holding  should  have  been  given.** 
In  Leech  v.  Bailey  (d),  the  plaintiff,  the  tithe-owner,  about 
July  1814,  the  usual  time  of  taking  the  tithe,  and  of  his 
settlement  with  the  parish,  gave  notice  to  the  parishioners 
that,  for  the  time  to  come,  he  should  require  the  tithes  of 
Iamb,  hogs,  wool,  agistment,  turnips,  and  potatoes,  to  be 
paid  to  him  in  kind.  That  was  held  a  sufficient  notice, 
although  the  next  year*s  tithes  began  from  that  very  time 
to  accrue  due. 

But  supposing  the  same  period  of  notice  to  be  requisite 
as  in  the  case  of  the  occupation  of  land,  this  was  a  sufficient 
notice.  Supposing  it  had  been  ''as  soon  as  I  lawfully  may,** 
— would  not  that  have  been  good  ?  The  defendant  intimates 
his  intention  to  determine  the  composition  for  ever  there* 
after,  so  far  as  he  legally  can ;  and  although  it  cannot  apply 
to  the  current  year,  it  may  enure  for  the  subsequent  year, 
when  it  may  legally  take  effect.  In  Doe  d.  Lord  HtmU 
ingtower  v.  Culliford  (e),  a  notice  dated  the  S7th  and 
served  on  the  28th  of  September,  requiring  a  tenant  to 
quit  "  at  Lady-day  next,  or  at  the  end  of  his  current 
yeart*  (the  current  year  in  fact  expiring  at  Michaefanas* 
day),  was  held  to  be  a  good  six  months'  notice,  on  the 

(a)  1  Bos.  &  P.  458.  (c)  M'CleL  393 ;  13  Pric^  684. 

(h)  12  East,  83.  (d)  6  Phce,  506. 
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flround  that  the  landlord  could  not  possibly  have  intended  E^h.  rf  PU§t, 

•  .  1888* 

to  give  a  two  days'  notice^  which  would  have  been  wholly 

inoperative.     There  the  Court  proceeded  altogether  on 
the  inieniion  of  the  party,  against  the  strict  construction 
of  the  instrument     On  the  same  ground,  in  Doe  d.  Duke 
of  Bedford  y.Keightley  (a),  a  notice  given  at  Michaelmas, 
1795,  to  quit  ''at  Lady-day,  which  will  be  in  the  year 
1795,'*  was  held  a  good  notice  for  Lady-day  1796.     In 
Doe  d.  Williams  v.  Smith  (jb)^  where  land  and  buildings 
were  held,  the  land  from  the  2nd  of  February,  and  the 
buildings  from  the  1st  of  May,  and  the  landlord,  on  the 
82nd  of  October,  1833,  gave  the  tenant  notice  to  quit  the 
land  and  buildings  ''at  the  expiration  of  half  a  year  from 
the  delivery  of  that  notice,  or  at  such   other  time  or 
times  as  his  present  year's  holding  of  or  in  the  premises, 
or  any  part  or  parts  thereof  respectively,  should  expire, 
after  the  expiration  of  half  a  year  from  the  delivery  of 
that  notice'* — the  Court  rejected  the  word  "  present,*'  in 
order  to  carry  into  effect  the  intention  of  the  party,  and 
held  it  a  good  notice  to  quit  on  the  2nd  of  February,  1835. 
The  only  fault  of  the  notice  here  is  that  it  includes  too 
much.   {^Parke^  B. — Suppose  a  tenant  of  land,  on  the  24th 
of  ^rch,  gave  this  notice — "  I  hereby  give  you  notice  that 
1  intend  to  quit  and  deliver  up  the  farm  I  now  hold  of  you," 
—without  more ;  would  that  be  a  good  notice  for  Michael- 
mat?  Such  a  notice  only  can  be  good  as,  on  a  reasonable 
construction  of  it,  denotes  an  intention  to  give  up  the  pre- 
nuies  at  the  lawful  time.]     That  is  not  an  analogous  case 
to  the  present :  the  landlord  there  would  have  no  means 
of  knowing  when  the  tenant  meant  to  quit.     But  here  the 
ittbject-matter  of  the  holding  being  tithes  and  not  land, 
the  noti'ce  means  that  he  intends  henceforth — that  is,  in 
each  and  every  coming  year,  to  render  the  tithes  in  kind. 
It  may  not  be  good  for  the  current  year,  but,  on  the 

(«)  7  T.  R.  63.  (h)  6  Ad.  &  E.  350. 
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Bxeh.  of  PUatt  authority  of  the  cases  cited,  it  would  for  the  subsequent 

looo* 

years. 

Lord  Abinger,  C.  B. — The  learned  Judge  having  re* 
ported  that  this  was  a  perverse  verdict,  there  must  be  a 
new  trial,  unless  this  was  a  good  notice  for  Michaelmas ; 
and,  notwithstanding  the  ability  and  industry  which  Mr. 
Evans  has  displayed  in  support  of  it,  I  am  still  of  opinion 
that  it  is  a  bad  notice.  I  consider  it  as  being  now  settled 
law,  that  a  notice  to  quit  tithes  is  on  the  same  footing  as 
a  notice  to  quit  lands:  that  is  a  principle  which,  in  my  ex- 
perience,  has  been  always  recognised  and  acted  on  at  Nbi 
Prius.  Then,  would  a  notice  in  these  terms  be  sufficient 
in  the  case  of  a  tenant  of  lands?  I  think  not.  If  it  had 
said  that  he  meant  to  determine  the  composition  as  soon 
as  by  law  he  might,  I  agree  that  that  might  have  been 
sufficient,  and  that  it  might  not  be  necessary  to  state  the 
precise  time,  or  to  use  any  particular  form  of  words;  but  it 
says  no  such  thing.  Here  part  of  the  tithes  became  due 
in  May — that  is,  between  March  and  Michaelmas:  the 
notice,  therefore,  in  its  terms  would  operate  on  them. 
The  term  "  from  henceforth,"  means  "  from  time  to  time 
from  this  day."  It  is  the  same  as  a  notice  to  quit  by  a 
tenant  of  lands,  without  indicating  any  time.  I  thinks 
therefore,  the  notice  is  clearly  bad. 

Parke,  B. — I  am  of  the  same  opinion.  The  verdict 
having  been,  according  to  the  report  of  the  learned  Judgei 
improperly  given,  and  manifestly  and  materially  wrong, 
the  rule  must  be  absolute,  unless  Mr.  Evans  is  right  on 
the  other  point :  but  I  think  he  is  wrong.  It  is  now  to 
be  taken  as  established  law,  that  a  composition  for  tithes 
from  year  to  year  must  be  determined  by  a  notice  analogous 
to  a  notice  to  quit  lands ;  that  is,  a  six  months'  notice^ 
terminating  at  the  end  of  the  year  of  composition.  It  is 
admitted  that  notice  given  in  Alarch,  to  determine  the 
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tenancy  of  lands  on  any  day  but  the  expiration  of  it  would  JSxA.  of  Pkaig 
be  bad  ;  and  so  also  a  notice  to  quit  without  saying  when: 
but  it  is  said  there  is  a  difference  between  titlies  and  land 
in  this  respect.     That  may  be  so,  where  it  appears  on  the 
face  of  the  notice,  or  from  the  nature  of  the  tithes,  that  it 
is  not  to  operate  until  six  months  afterwards.     Thus,  in 
Leech  Y.  Bailey ,  the  tithes  being  all  due  at  the  very  period 
when  the  notice  was  given,  would  not  be  again  payable 
until  the  same  period  in  the  following  year;  so  that  in 
effect  the  notice  could  not  operate  for  a  year.     That  notice 
amounted  to  this — *'  After  the  year  for  which  we  are  now 
agreeing,  I  will  set  out  the  tithes;"  and  the  ground  on 
which  the  judgment  of  the  Lord  Chief  Baron  proceeds  is, 
that  from  the  nature  of  the  tithes  it  could  not  operate  for 
more  than  six  months.     That  case,  therefore,  is  no  au- 
thority in  favour  of  the  deFendant.     Here  the  notice  is 
gi?en  in  March,  and  would  apply  to  the  tillics  set  out  in 
Hay :  therefore  neither  on  the  face  of  it,  nor  from  the 
nature  of  the  tithes,  would  it  appear  to  be  a  notice  for  six 
months.     If  an  immediate  notice  were  given  in  March  to 
quit  lands  held  from  Michaelmas,  it  would  clearly  be  bad, 
and  would  not  operate  at  all :   so  here,  the  notice  being 
intended  to  operate  immediately,  and  not  being  capable  of 
doing  so,  cannot  in  law  have  any  operation  at  all. 

BoLLAND,  B. — I  am  of  the  same  opinion,  that  this  notice 
vas  inoperative.  It  is  distinctly  laid  down  in  the  case  of 
wAop  V.  Chichester  [a),  that  there  must  be  the  same  notice 
^0  determine  a  compo^tition  for  tithes  as  between  landlord 
•nd  tenant. 

Rule  absolute. 

^hiUon  and  E.  V.  Williams  appeared  in  support  of  the 
mle. 


▼ou  ,y. 


(a)  2  Bro.  Ch.  C.  161. 
Q 


M.  W« 
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JFxdk.  of  Pktttf 
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*  Hughes,  Esq.,  r.  Rees. 

The  plaintiff  de-  lilBEL. — The  first  count  of  the  declaration  stated,  that 
the  proprietor  Certain  places  called  the  Carnarvonshire  boroughs  re- 
for*libeii*oon!'  tumcd  and  were  entitled  to  return  a  member  to  serve  in 
toined  in  sue-     Parliament  for  the  borough  of  Carnarvon,  pursuant  to  a 

cetsive  nomben  ^  * 

of  the  paper,  Certain  act  of  Parliament,  &c. ;  and  that  there  had  been 

same  subject-  &n  election  for  a  member  to  serve  in  Parliament  for  the 

^h*olh*e°rf  ^  said  borough,  on  the  g5th  of  July,  1837,  when  the  plain- 

The  declaration  tiff  and  One  Charles  Paset  were  opposinsr  candidates,  and 

iUted  in  the  ,  .     .  °  rr         ©  » 

commencement,  the  plaintiff  Was  returned,  and  was  and  is  the  member  for 
which^rfirrt     ^^®   ^^^^  borough;  yet   the   defendant,   contriving,  fix., 

SShid'^Md^Mt  fa^^^^of^^®*  ^o  w^t»  ^n  ^^^  ^r^  day  ^f  September,  1837,  in 

it  out:  it  then  a  Certain  number  of  a  certain  newspaper  publication  called 

"Tndthede-  "  The  Carnarvon  and  Denbigh  Herald,  and  North  and 

fcndant,  after-  gou^^  ^Valcs  Independent,"  falsely  &c.,  did  publish  and 

^raroa,  lo  wii, 

on  &c.,  further  caused  to  be  published,  a  false,  scandalous,  malicious,  and 

intending  as  defamatory  libel  of  and  concerning  the  plaintiff,  and  of  and 

certafn'oiher*  Concerning  the  said  boroughs,  and  of  and  concerning  the 

number  of  the  election  of  a  member  for  the  same,  that  is  to  say.     [The 

said  newspaper  ^ 

called  &C.,  pub-  count  then  set  out  a  paragraph  imputing  to  the  plaintiff 

concerning  the  ^P^  ^  ^i*'  Smith  acts  of  Coercion  of  voters,  which  it  alleged   ^ 

^*rta"^  Oi^  *  to  be  *'  derogatory  to  their  character  as  gentlemen,  and^ 

false  &c  libel,^  subversive  of  every  principle  of  manhood."]     The  declara — 

(setting  it  out),  tion  then  proceeded  as  follows  : — And  the  defendant  after — - 

s^equent^iib^^^^^^^^^  ^ards,  to  wit,  on  the  30th  day  of  September,  1837,  furtbe«r : 

paragraphs  were  intending  and  contriving  as  aforesaid,  in  a  certain  othe  ■— 

afterwards  in-  ^  *' 

troducedaod  number  of  the   said  newspaper   publication,   called  &c^. 

same  manner:  published  of  and  concerning  the  plaintiff,  and  of  and  coiv- 

eac^'of'these  ceming  the  plaintiff  as   member  as  aforesaid,   a   certain 

sutemenuwas  other  false,  scandalous,  and  malicious  libel,  &c.,  that  is  to 

a  separate 
count. 

One  of  the  paragraphs  was  as  follows: — "  We  again  assert  the  cases  formerly  put  by  us  on  i^ 
cord:  we  cusert  them  against  A.  S.  and  A.  H.  (the  plaintiff).  We  again  assert  they  are  saohsi 
BO  gentleman  or  honest  man  would  resort  to :  " — Heldf  that  these  words  imported  a  charge  of 
misconduct  against  the  plaintiff,  not  merely  an  assertion  io  contradiction  of  him,  and  therefor^ 
were  actionable  without  the  aid  of  any  extrinsic  averment. 
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say   [setting  out  a  paragraph  repeating  the  imputations  ^^a*  <>/  Pf*^9 
contained  in  the  former.]     And  the  defendant  afterwards^ 
to  wit,  on  the  21st  day  of  October,  1837,  further  contriv- 
ing and  intending  as  aforesaid,  and  to  cause  it  to  be  sus- 
pected and  beHeved  that  the  plaintiff  had  been  guilty  of 
some  bad  and  improper  conduct,  in  a  certain  other  num- 
ber of  the  said  newspaper  pubHcation,  called  &c.,  falsely 
and  maliciously  did  publish,  &c.,  of  and  concerning  the 
said  plaintiff,  a  certain  other  false,  scandalous,  malicious, 
and  defamatory  libel,  containing  the  false,  scandalous,  ma- 
licious, defamatory,  and  libellous  matter  following,  of  and 
concerning  the  plaintiff,  that  is  to  say : — ^*  We  again  assert 
the  cases  formerly  put  by  us  on  record.     We  assert  them 
against  Assheton  Smith  and  Achilles  Hughes  (meaning  the 
said  plaintiff.)     We  again  assert  they  are  such  as  no  gen- 
tleman or  honest  man  would  resort  to.*'     And  the  defend- 
ant afterwards,  to  wit,  on  the  4th  day  of  November,  1837, 
farther  contriving  and  intending  as  aforesaid,  in  a  certain 
other  number  of  the  said  newspaper  publication,  called  &c., 
falsely   and    maliciously   published,   &c.,  concerning  the 
plaintiff,   and  concerning  the  said  election,  a  false,  &c., 
Hbeljin  a  certain  part  of  which  is  contained  the  scandalous 
&c,  matter  following,  that  is  to  say :  [setting  out  the  para- 
graph, which  referred  to  and  reiterated  the  charges  con- 
tained in  the  first  two.]     By  means  of  the  committing  of 
*hich  said  several  grievances  by  the  defendant  as  afore- 
^id,  the  plaintiff  hath  been  and  is  greatly  injured  in  his 
good  name,  fame,  and  credit,  &c. 
Plea,  not  guilty  ;  upon  which  issue  was  joined. 
At  the  trial  before  Gurnet/,  B.,  at  the  last  Shropshire 
Assizes,  the  jury  found  a  general  verdict  for  the  plaintiff. 

In  Easter  Term,  Whateley  obtained  a  rule  nisi  for 
^freating  the  judgment,  contending  that  the  third  count  did 
Dot  contain  any  actionable  matter,  for  that  the  natural  con- 
struction of  the  words  therein  complained  of  was,  that  the 
defendant  asserted  the  cases  before  stated  by  him  in  op- 

q2 
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Exch,  of  PltMf  position  to  the  counter  assertion  of  the  plaintiff  and  Mr. 
^  *  ^    Smith.    In  this  term, 

Hughes 

Rufl.  MaulCf  Talfourdf  Serjt,  and  JR.  V,  Richards,  shewed 

cause. — In  the  first  place,  it  may  be  doubted  whether  that 
which  is  called  the  third  count  is,  in  fact,  a  separate  and 
distinct  count :  the  declaration  appears  to  be  so  drawn  as 
to  contain  one  count  only.  The  ''  further  contriving  and 
intending,"  and  the  different  date,  being  under  a  videlicet, 
do  not,  without  any  new  heading  or  inducement,  make 
this  a  new  count.  The  allegation  is  incorporated  with 
what  goes  before  and  after.  The  plaintiff  complains  of 
several  different  libellous  publications,  which  he  may  do 
in  one  count,  as  much  as  if  they  were  all  contained  in  the 
same  number  of  the  newspaper.  The  declaration  states 
a  series  of  conduct  on  the  defendant's  part — one  libellous 
statement  pervading  a  number  of  newspapers;  not  matters 
unconnected  with  and  independent  of  each  other,  but  a 
continuation  of  charges,  referring  to  and  dependent  on 
each  other.  The  injury  is  by  the  united  operation  of  all 
these  acts,  which  bear  upon  each  other.  Therefore,  even 
on  the  assumption  that  the  particular  paragraph  in  ques- 
tion is  not  libellous,  the  declaration  is  still  good ;  since 
upon  this  record,  framed  as  it  i^,  it  docs  not  necessarily 
appear  that  the  jury  must  have  found  damages  formatter 
which  is  not  actionable.  [Lord  Abinger,  C.  B. — You  may 
put  into  one  count  for  libel  or  slander,  all  words  spoken  or 
written  nt  one  time ;  Lut  I  am  not  aware  that  you  may  put 
into  one  count,  matters  published  at  different  times.  There 
may  be  an  inducement  common  to  all  the  counts.  Here 
each  particular  count  presents  a  different  story.] 

But,  secondly,  this  ])art  of  the  declaration  does  charge 
matter  which  U  libellous,  being  construed  according  to 
common  sense  and  the  ordinary  meaning  of  the  words* 
The  doctrine  that  doubtful  words  are  to  be  construed 
in  mitiori  sensu,  has  long  been  exploded.     The  obvious 
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maining  of  this  paragraph  is^  *'  we  again  assert  the  mat-  BM.  of  Pkoi, 

ters  alleged   in   former  numbers   of  our  paper  against 

Assheton  Smith  and  Hughes/'  which  matters  are  described 

in  former  parts  of  the  declaration,  and  are  admitted  to  be 

libelloos.     It  means  simply  that  the  writer  adheres  to  his 

Conner  libellous  imputations.     If  the  paragraph  is  to  be 

'understood  controversially,  as  is  contended  on  the  other 

flride,  it  is  elliptical — it  mus^  be  read,  ''we  assert  them 

^against   the  assertion  of  Assheton  Smith   and  Achilles 

Slughes."     The  direct  and  immediate  sense  of  the  word 

^*  against  **  is  an  accusatory  sense ;  the  other  is  a  transitive 

d  secondary  sense.     \^Alderson^  B. — That  is  so,  when 

ou  speak  of  an  act  of  violence ;  but  an  assertion  against 

man  is  a  contradiction  of  him.]     It  is  submitted  that  it 

ther  means  an  assertion  criminatory  of  him.     [Alderson, 

"3. — ^AIl  that  is  said  here  may  be  true,  and  yet  the  cases 

^spoken  of  may  all  apply  4;o  a  third  person — and  every  word 

"may  have  its  natural  meaning: — **We  re-assert  that  the 

^ases  formerly  stated  by  us  are  true ;  we  assert  them  not- 

^bstanding  the  contradiction  of  Smith  and  Hughes ;  and 

'yft  assert  that  they  are  such  as  no  gentleman  or  honest 

man  would  resort  to.'*]    Even  if  the  words  are  ambiguous, 

and  capable  of  a  double  interpretation,  that  is  not  a  suffi- 

dent  ground  to  arrest  the  judgment  after  verdict;  the 

Court  will  presume  that  the  jury  have  found  the  malicious 

meaning  of  which  they  are  capable ;   Tomlinson  v.  Brittle^ 

hank  {a).     The  question  is  not  whether  another  meaning 

eon  be  put  upon  them,  but  whether  the  jury  might  not 

find  them   to   have   a   libellous    sense.     [Lord   Abinger, 

CB. — If,  according  to  their  natural  import,  the  words 

are  libellous — although  they  might  be  explained  away — 

the  verdict  of  the  jury  is  conclusive,  but  not  otherwise. 

Where  they  are  ambiguous  in  themselves,  the  verdict  of 

the  jury  will  not  help  them,]     The  question  is  merely 

(a)  4  a  &  Ad.  630;  1  Nev.  &  M.  455. 


ttS  CASES  IN  THE  EXCHEQUBB5 

Egeh.  of  Phm,  whether  the  words  are  reasonably  capable  of  a  libellous 

^  ^^  ^   \^    meaning :  Harvey  v.  French  (a),  Woolnoth  v.  Meadows  (6), 

HuoHSB       Adams  v.  Meredew  (c).     [Lord   Abinger,   C.  B, — ^Tbe 

•Egn.        whole  of  your  argument  is  in  truth  this — that   '^  assert 

against"  means  "  charge. "] 

Whaieley  and  Bushy ^  contra. — First,  this  is  a  separate 
count.  It  appears  on  the  statement  in  the  count  itself, 
that  it  appUes  to  a  different  day  and  a  different  trans- 
action. The  precedents  are  all  in  this  form ;  see  2  Chit* 
PI.  427,  where  2  Lev.  193,  and  3  Lev.  358,  are  cited  to 
shew,  that  if  the  second  count  commence  ''  And  whereas 
also,"  &c.,  it  will  be  sufficient.  This  count  must  be  read 
with  reference  to  the  introductory  facts  set  forth  in  the 
first  count,  but  without  reference  to  the  libels  contained 
in  the  previous  counts.  It  must  otherwise  be  contended 
that  there  ought  to  be  a  special  introduction  to  each 
count. 

Secondly. — It  makes  no  difference  in  this  case  that  the 
question  arises  after  verdict.  If  the  words  be  equivocal 
in  themselves,  the  plaintiff*  is  bound  to  shew,  by  extrinsic 
statement,  what  was  the  sense  in  which  they  were  used, 
and  that  they  do  import  a  libel:  Hawkes  v.  Hawkey  (d). 
It  is  the  same  as  if  there  had  been  a  general  demurrer  to 
the  declaration  :  the  plaintiff*  must  shew  that  in  the  reason- 
able and  natural  construction  of  the  words  they  impute 
misconduct  to  him.  Now,  the  natural  sense  of  these 
words  does  not  import  any  charge  against,  but  only  a  con- 
tradiction of,  the  plaintiff.  Suppose  that,  his  agents  having 
been  accused  of  acts  of  intimidation,  and  the  cases  being 
published,  the  plaintiff*  asserted  that  they  were  all  false: 
then  the  defendant  re-asserts  them  notwithstanding.  That 
is  all  which  these  words  necessarily  import.     In  Tomlinson 

(a)  1  C.  86  M.  11.  (c)  3  Y.  &  J.  219. 

(6)  5  East,  463.  {d)  8  East,  427. 
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▼.  Briiilebanki  the  natural  sense  of  the  word  '^  robbed,"  BmA.  of  PUah 
unexplained  by  other  matter,  imputed  an  indictable  offence.     ^ 
In  Harvey  v.  French^  there  was   a  clear   imputation  of 
the   offence  of  sending   a   threatening  letter.     Kelly  v. 
Partington  (a)  was  a  very   similar  case  to  the  present. 
There  the  declaration  stated  that  the  defendant,  intending 
to  ii\]ure  the  plaintiff  as  a  shopwoman  and  servant,  malici- 
ously spoke  of  her  as  such,  the  following  words : — **  She 
secreted  1^.  &d,  under  the  till,  slaiingy  these  are  not  times 
to  be  robbed  :"  and  these  words  were  held  not  to  be  defa- 
matory in  their  nature,  and  not  actionable  although  fol- 
lowed  by  special  damage.     In  Sweetapple  v.  Jesse  (6), 
Uiiledale,  J.,  says: — "  After  verdict  for  the  plaintiff,  the 
Court  must  presume  such  matters  as  it  was  necessary  for 
the  plaintiff  to  prove,  in  order  to  support  the  allegations 
M  kis  declaraiion"    Parke y J. ^  states  the  rule  in  similar 
terais;   and   adds:   'Mfthe  declaration  had  alleged   an 
intention  to  impute  by  the  words,  that  the  plaintiff  had 
been  guilty  of  wilfully  setting  fire  to  his  premises,  under 
orcumstances  which  would  have  made  it  a  crime,  then, 
after  verdict,  it  must  have  been  presumed  that  the  words 
were  proved  to  have  been  used  in  that  sense.*'     So  here, 
the  plaintiff  might  have  so  framed  his  count  by  the  intro- 
duction of  prefatory  matter,  as  that  the  verdict  might  have 
been  made  conclusive. 

Cur*  adv.  vult. 

The  judgment  of  the  Court  was  delivered  on  a  later 
day  by^ 

Lord  Abinoer,  C.  B. — This  was  the  case  of  a  declara- 
^^^  in  libel,  complaining  of  several  paragraphs  in  succes- 
^▼e  numbers  of  a  newspaper,  and  a  motion  was  made  to 

(«)  5  B.  &  Add.  645 ;  3  Nev,  (h)  5  B.  &  Add.  27;  2  Nev.  & 

*M.117.  M.36. 
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JbeA.  of  pum,  arrest  the  judgment,  on    the  jj[rouiul   tliat  one  of  them, 

which  consisted  of  the  following  words — **  We  again 
assert  the  cases  formerly  put  by  us  on  record ;  we  assert 
them  against  A.  S.  and  A.  H.  (the  plaintifT) ;  we  assert, 
that  they  are  such  as  no  genth^man  and  no  honest  man 
would  resort  to/' — contained  nothing  amounting  in  law  to 
a  libel.  The  first  answer  given  by  the  plaintiff's  counsel 
to  this  application  was,  that  the  part  of  the  declaration 
on  which  these  words  were  set  forth,  was  not  to  he  con- 
sidered as  a  separate  count;  but  that  all  the  allegations  in 
the  declaration,  although  charging  different  libellous  pub* 
lications  in  different  numbers  of  the  newspaper,  amounted 
only  to  one  count  in  all.  We  are,  however,  of  a  contrary 
opinion,  and  entertain  no  doubt  that  this  declaration  con- 
tains several  counts,  and  that  this  is  a  separate  and  distinct 
one  from  the  two  which  preceded  it.  The  second  question 
which  has  been  raised  in  the  case  is  much  more  im- 
portant; namely,  what  is  the  legal  effect  of  these  words, 
when  considered  after  verdict?  It  certainly  appears  most 
natural  to  conclude,  that  the  jury,  who  have  given  da- 
mages on  this  count,  must  have  understood  it  as  conveying 
some  injurious  charge  against  the  plaintiff.  If  the  word 
*'  against/'  in  this  sentence,  were  to  be  read  as  being  used 
merely  in  denial  of  the  correctness  of  some  assertion  made 
by  the  plaintiff,  the  words  certainly  would  not  be  libellous; 
and  that  is  undoubtedly  a  sense  of  which  it  is  susceptible: 
but  if  the  words  were  meant  to  signify  "  we  assert  in  ac- 
eusation  of*  the  plaintiff,  &c.  then  they  would  be  libel- 
lous. It  should  seem  that  the  latter  is  the  sense  in  which 
the  jury  understood  them,  and  although  we  entertained 
some  doubt  upon  the  argument,  on  consideration,  we  think 
it  is  the  more  natural  construction.  The  rule  must  there- 
fore be  discharged. 

Rule  discharged. 
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1838. 


Stewart  and  Others  v.  Aberdein. 


This 


was  an  action  on  a  policy  of  insurance,  efTected  In  an  action  on 


on  the  Vrow  Elizabeth,  at  and  from  Liverpool  to  Narva,  surance  on  »hip, 

ind  from  thence  to  Dantzig,  by  Messrs.  Douglas,  Ander-  ^c**\**^tP* 

SOD,  &  Co.,  of  London,  as  agents  of  the  plaintiffs,  Messrs.  in  London,  at 

4Stewart,  Bald,  &  Co.,  merchants  of  Liverpool.  piaindn,  who 

The  defendant  pleaded,  1st,  as  to  the  sum  of  97Z.  1 U.  8rf.,  i^LW^rpS"^ 

parcel  of  the  sum  of  100/.  in  the  first  count  of  the  declara-  *^*  defendant 

**  ^  pleaded,  that 

ttion  mentioned,  that  after  the  cause  of  action  in  the  said  after  the  loss 
rst  count  mentioned,  with  respect  to  that  sum,  had  ac-  p.  sTco!!  by 
,  and  before  the  commencement  of  this  suit,  to  wit    •»**  ''l^**  ^^\ 

'  '  authonty  and 

assent  of  the 

plaintiffs,  settled 

adJQtted  with  the  defendant  the  amount  of  the  lo«s,  according  to  the  nsage  and  custom  of 

in  that  betialf,  at  97il  per  cent. ,  of  which  the  plaintiflT:!  had  notice,  and  assented  to 

acquiesced  in  the  said  adjustment;  that  D.  and  Co.,  at  the  time  of  the  payment  and  satiifac- 

of  the  kM>«  as  after  mentioned,  were  indebted  to  the  defendant  in  an  amount  exceeding  the 

som  of  97/.;  and  thereupon  the  defendant,  by  and  with  the  privity,  icnowledge,  and  consent 

die  plaintiffs,  paid  and  satisfied  the  said  sum  of  97/.,  by  giving  credit  to  D.  &  Co.  for  that  amount 

a  tbeir  account  with  him;  and  the  defendant  then  wholly  discharged  D.  &  Co.  from  all  claims 

Topect  of  that  sum  in  his  said  account  with  them;  which  payment  and  satisfaction  D.  &  Co. 

foU  aatbority  from  the  plaintiffs  to  accept  from  the  defendant  on  their  behalf,  as  and  for  pay- 

t  and  satisfaction  by  the  defendant;  and  the  plaintiffs  then  accepted  such  settlement  and  payment 

&i  Ml  Mtisfaction  and  discharge  of  the  cause  of  action  as  to  the  said  sum  of  97A 

It  appeared  in  evidence  that  the  plamtifli  had  for  several  years  effected  msurancei  in  London 
ttroBgh  D.  and  Co.,  and  had  had  gen:>ral  and  insurance  accounts  current  with  them.    The  policy 
n question  was  effected  in  September  1835;  the  loss   appeared  on  Lloyd's  books  in  May  1836. 
D.  and  Co.  were  then  indebted  to  the  defendant  to  the  amount  of  217/.  on  their  underwriting 
aeeowic  of  the  previous  year.     In  June  1836,  they  agreed  this  account  with  the  defendant,  and 
ysidhlm  100/.,  leaving  the  remainder  on  the  account  to  meet  the  loss  in  question.     In  Septem* 
Wr,  it  was  adjusted  by  the  defendant  and  all  the  other  underwriters,  except  two,  at  97/.  per  cent. 
A  aoemorandum  was  written  on  the  policy,  stating  the  loss  to  be  payable  in  one  month,  and  the 
dHendaat's  subscription   was  struck  through;  and  the  loss  was  then  passed  into  the  accounts 
kdveen  D.  &  Co.  and  the  defendant.     In  November,  the  loss  being  then  about  to  be  adjusted  by 
tbe  other  two  underwriters,  D.  &  Co.  advised  the  plaintiffs  thereof,  and  the  plaintiffs  drew  bills  on 
tbcia  for  the  amount  of  the  loss.     On  the  19th  November,  D.  &  Co.  inclosed  them  a  credit  note 
sf  the  settlement  of  the  whole  loss,  and  carried  the  amount  of  it  to  the  credit  of  their  insurance 
leeoant  with  the  plaintiffs,  of  which  they  sent  them  an  extract;  and  they  debited  the  plaintiflik 
with  premiums  to  the  end  of  September,  leavirg  a  balance  due  to  the  plaintiffs,  which  they  trans- 
ferred to  the  credit  of  the  general  account.     At  the  foot  of  the  credit  note  was  written,  "  Above  is 
dk  credit  note  of  the  loss  per  Vrow  Elizabeth,  1155/.  3^.  10(/.,  but  without  our  prejudice  until  in 
cash  from  tbe  under wi iters.'*     The  u>age  at  Lloyd's  was  proved  by  several  insurance  brokers  to 
be  Id  settle  losses,  as  between  the  broker  and  the  underwriter,  in   the  manner  above  stated,  and 
some  of  them  stated  that  the  usage  was  well  known  m  Liverpool : — Held^  that  there  was  sufficient 
evidence  of  a  custom  between  the  brokers  and  underwriters  to  make  settlements  in  accounts  by 
taking  credits  as  payments,  and  of  such  a  settlement  having  been  made  in  the  present  case,  and 
ako  of  tbe  plaintiffs  having  authorized  the  brokers  to  make  such  settlement,  as  in  substance  to 
prove  tbe  plea,  and  to  discharge  the  underwriters. 

Htldp  also,  that  the  memorandum  at  the  foot  of  the  credit  note  did  not  necessarily  import  that 
Cbe  broken  were  to  receive  payment  in  cash  from  the  underwriters. 


fit  CASES  IN  THB  £XOHBQUBR» 

2M.  of  Pkoi,  on  the  20th  of  September,  1836,  the  said  persons  using 
^  '  ^    the  name,  style,  or  firm  of  Douglas,  Anderson,  &  Co.,  the 

Stbwaet  said  agents  for  the  plaintiffs  in  the  said  first  count  men- 
Abirdbik.  tionedy  by  and  with  the  authority  and  assent  of  the  plain- 
tiffs, settled  and  adjusted  with  the  defendant  the  amount 
of  the  loss  on  the  policy  of  insurance  in  the  said  first  count 
mentioned,  and  thereupon  the  amount  of  such  loss  was 
then  settled  and  adjusted,  according  to  the  usage  and  ctu^ 
torn  of  merchants  in  that  behalf,  at  a  certain  sum,  to  wit, 
the  sum  of  97/.  lis.  8d.,  in  respect  of  the  said  sum  of  100/. 
so  underwritten  by  the  defendant,  on  the  said  policy  in 
the  said  first  count  mentioned,  of  which  the  plaintiffs  then 
had  notice,  and  then  assented  to  and  acquiesced  in  the 
said  adjustment.  And  the  defendant  further  says,  that 
the  said  Messrs.  Douglas,  Anderson,  &  Co.,  before  and  at 
the  time  of  the  payment  and  satisfaction  of  the  said  loss 
so  adjusted  by  the  defendant,  as  hereinafter  mentioned, 
were  indebted  to  the  defendant  in  divers  large  sums  of 
money,  exceeding  in  the  whole  the  said  sum  of  97/.  lis.  8dL, 
parcel  &c.  And  thereupon,  and  before  the  commence- 
ment of  this  suit,  to  wit,  on  the  day  and  year  last  aforesaid, 
the  defendant,  by  and  with  the  privity^  knowledge^  and 
consent  of  the  plaintiffs ,  paid  and  satisfied  the  said  sum  of 
97/.  11 5.  Sd.  parcel  &c.,  by  giving  credit  to  the  said 
Messrs.  Douglas,  Anderson ,  ^  Co.,  for  the  said  sum  of 
91 L  lls.Sd,,  in  their  said  account  with  the  defendant;  and 
the  defendant  then  wholly  disciiarged  the  last-mentioned 
persons  from  all  claims  in  respect  of  such  last-mentioned 
sum  of  money,  in  this  said  account  with  them ;  and  which 
said  payment  and  satisfaction  the  said  last^meniioned 
persons  had  full  authority  from  the  plaintiffs  to  accepi 
and  receive  from  the  defendant  on  their  behalf  as  and 
for  payment  and  satisfaction  by  the  defendant  of  the  said 
sum  of  971.  lls»  8d.  parcel  &c. ;  and  the  plaintiffs  then 
accepted  such  settlement  and  payment  by  the  defendant 
as  aforesaidi  in  full  satisfaction  and  discharge  of  the  said 
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etaie  of  aclioiii  as  to  the  said  sum  of  97/.  lis.  Sd.,  parcel  XML  of  P4mi, 
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kc*    And  as  to  the  residue  of  the  said  sum  of  100/.  in     ^  ^  ^  ^ 
the  first  count  mentioned,  the  defendant  says,  that  no      Stbwaet 
loss  was  sustained  in  respect  of  the  subject-matter  of  in-     Abbedbiv. 
floranee  in  the  said  policy   in  the  said  first  count  men- 
tioned,  beyond  the  said  sum  of  97/.  1  Is.  8d.,  parcel  Sec, 
to  paid  and  satisfied  as  aforesaid.     And  this  the  defend- 
ml  is  ready  to  verify,  &c. 

Second  plea,  as  to  the  said  sum  of  97/.  lis.  8c/.,  parcel 
kCf  that  long  before  the  said  poHcy  of  insurance  in  the 
first  count  mentioned  and  effected,  and  from  thence  until 
and  at  the  time  of  the  adjustment  and  payment  hereinafter 
nentioDed  of  the  said  loss  in  the  said  first  count  mentioned, 
the  said  Messrs.   Douglas,  Anderson,  &  Co.,  the  said 
agents  of  the  plaintiffs  in  the  first  count  mentioned,  exer- 
cised and  carried  on  the  trade  and  business  of  insurance 
brokers  in  the  city  of  London,  and  the  defendant  exer- 
cised and  carried  on  the  trade  and  business  of  an  under- 
writer in  the  said  city  of  London ;  and  during  all  the  time 
aforesaid,  accounts  had  existed,  and  at  the  time  of  the 
lots,  and  of  the  adjustment  and  payment  of  the  loss  on  the 
aid  policy,  did  exist  between  the  said  Messrs.  Douglas, 
Anderson,  &  Co.,  as  such  insurance  brokers  as  aforesaid, 
ind  the  said  defendant  as  such  underwriter  as  aforesaid  ; 
tnd  in  which  accounts  the  said  Messrs.  Douglas,  Ander- 
son,&  Co.,  had  credit  for  losses,  returns  of  premiums,  and 
daims  on  policies  underwritten  by  the  defendant,  and  the 
defendant  had  credit  for  premiums  of  insurance  on  policies 
of  insurance  underwritten  by  him,  and  effected  by  the  said 
Messrs.   Douglas,   Anderson,  &  Co.,  as  such   insurance 
brokers  as  aforesaid ;  and  at  the  time  when  the  loss  on  the 
laid  policy  became  known  as  hereinafter  mentioned,  the 
laid  Messrs.  Douglas,  Anderson  &  Co.,  were  indebted  on 
the  sud  account  to  the  defendant  in  divers  large  sums  of 
ttoney, exceeding  in  the  whole  the  said  sum  of  97/.  1  Is.  8d., 
fvcel  &c. ;  and  the  defendant  further  says,  that  accord- 
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Sseh.  of  PUmi,  ing  to  the  usage  and  custom  used  and  approved  of  amongst 
^_^^^  merchants,  insurance  brokers,  and  underwriters,  in  the 
Stbwaet  city  of  London,  when  any  loss  or  claim  on  a  policy  of  in- 
Aberdbin.  surance  is  adjusted  and  settled  between  an  insurance 
broker  and  underwriter  of  such  policy,  and  between  whom 
such  accounts  as  aforesaid  exist,  unless  the  assured  shall 
otherwise  direct,  the  premiums  for  which  the  underwriter 
has  credit  in  such  account  at  the  time  wlien  such  loss  is 
made  known,  are  set  off  against  the  amount  of  such  loss  or 
claim  on  the  policy,  and  the  insurance  broker  is  allowed 
in  such  account  to  the  amount  of  such  loss  or  claim ;  and 
if,  at  the  time  of  the  loss  being  made  known  as  aforesaid, 
the  amount  of  premiums  for  which  the  underwriter  had 
credit  exceeds  the  amount  of  such  loss  or  claim,  then  such 
set-off  is  deemed  and  considered  as  payment  and  satisfac* 
tion  by  the  underwriter  of  such  loss  or  claim,  and  the  in- 
surance broker  holds  himself  accountable  to  the  assured 
for  the  payment  to  him  of  such  loss  or  claim :  of  which  said 
usage  and  custom  the  plaintiffs,  before  and  at  the  time  of 
effecting  the  said  policy,  and  of  the  adjustment  and  pay- 
ment hereinafter  mentioned  of  the  said  loss  on  the  said 
policy,  had  notice,  and  assented  thereto ;  and  the  defend- 
ant further  says,  that  the  said  loss  on  the  said  policy  b^ 
came  first  known  to  the  defendant,  to  wit,  on  the  1st  day 
of  May,  183G;  and  that  after  the  said  cause  of  action,  with 
respect  to  the  said  sum  of  97/.  11^.  8d.,  parcel  &c.,  had 
accrued,  and  before  the  commencement  of  this  suit,  to  wit, 
on  the  20th  day  of  September,  1836,  the  said  Messrs. 
Douglas,  Anderson,  &  Co.,  as  the  agents  of  the  plaintiffs, 
and  with  their  knowledge  and  assent,  adjusted  and  settled 
with  the  defendant  the  amount  of  the  said  loss  on  the  said 
policy  of  insurance,  and  the  amount  of  such  loss  was  then 
settled  and  adjusted  according  to  the  usage  and  custom  of 
merchants  in  that  behalf,  at  a  certain  sum,  to  wit,  the  said 
sum  of  97/.  11^.  Sd,,  in  respect  of  the  said  sum  of  lOOL 
so  underwritten  by  the  defendant  on  the  said  policy,  of 
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which  the  plaintiffs  then  had  notice*  and  fully  assented  E*eh.  of  PUat, 
and  acquiesced  in  the  said  adjustment;  that  the  defend-         ^ooo, 
antf  according  to  the  said  usage  and  custom  hereinbefore 
tnentionedy  afterwards^  to  wit>  on  the  day  and  year  last 
foresaid,  gave  credit  to  the  said  Messrs.  Douglas,  Ander- 
son, &  Co.,  in  their  account  with  him,  for  the  said  sum  of 
SIL  lis.  8dL,  by  setting  off*  premiums  to  that  amount  for 
^which  the  defendant  had  credit  in  such  account  at  the 
time  the  said  loss  became  known  as  aforesaid,  against  such 
loss  as  aforesaid ;  and  the  said  Messrs.  Douglas,  Anderson, 
&  Co.,  then  had  credit  to  the  extent  of  the  said  loss  so  ad- 
justed as  aforesaid  in  their  said  account  with  the  defend- 
ant, and  then  held  themselves  accountable  to  the  plaintiffs 
for  the  payment  to  them  of  the  said  sum  o(i)7L  lis.  8d. ; 
of  all  which  premises  the  plaintiff*  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  had  notice,  and  fully  assented 
sod  acquiesced  therein,  and  tlien  gave  up  and  relinquished 
all  claim  against  the  defendant  in  respect  of  the  said  sum 
of  91L  lis.  8e/.,  parcel  &c.,  and  accepted  the  said  Messrs. 
Dooglas,  Anderson,  &  Co.,  ns  their  debtors  as  to  the  said 
ram  of  97/.  lis.  8c/.,  parcel  &c.,  in  lieu  of  the  defendant, 
and  the  said  defendant  was  thereby  induced  to  give  fresh 
credit  to  the  said  Messrs.  Douglas,  Anderson,  &  Co.,  for 
other  pren»iums  in  his  said  account  with  tliem ;  by  reason 
of  which  said  several  premises,  the  said  cause  of  action, 
and  all  claim  by  the  plaintiffs  against  the  defendant,  as  to 
the  said  sum  of  97/.  lis,  8e/.,  parcel  &c.,  became  and  was 
wholly  extinguished  and  discharged  and  satisfied.    And  as 
to  the  residue  of  the  said  sum  of  100/.  in  the  first  count 
mentioned,  the  defendant  says,  that  ihe  loss  in  the  said 
fint count  mentioned  did  not  exceed  the  rate  of  07/.  11^.  8d. 
on  the  said  sum  of  IGO/.  so  injured  by  the  plaintiffs  as  in 
the  said  first  count  mentioned  :  and  this  the  defendant  is 
ittuly  to  verify,  &c. 
The  declaration  contained  also  the  usual  common  counts, 
to  which  the  defendant  pleaded  non  assumpsit. 
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£»*.  rf  Pkat,       Replication  to  the  first  plea,  that  the  said  plea,  and  the 

x^^,^^^^     statements  therein  contained,  are  not  true  in  substance 

Stbwaet      and  fact;  concluding  to  the  country.     There  was  the  like 

Abujdbim.     replication  to  the  second  plea,  and  issues  were  joined  on 

both. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  sittings 
at  Guildhall  after  Michaelmas  Term,  1837,  the  facU 
appeared  to  be  in  substance  as  follows : — 

The  policy  in  question  was  efTected  on  the  S6th  Sep- 
tember, 1835,  and  the  defendant  was  an  underwriter  upon 
it  for  100/. 

The  loss  appeared  upon  Lloyd's  books  in  May  1836. 
At  the  time  of  the  loss  thus  appearing,  Douglas,  Anderson, 
and  Co.  were  indebted  to  the  defendant  in  a  balance  of 
217/.  3s.  8e/.,  on  their  underwriting  account  of  the  pre- 
vious year,  up  to  March  1836;  and  in  the  month  of  June, 
1836,  their  clerk  agreed  this  account  with  the  defendant's 
clerk,  and  paid  him  the  sum  of  100/.,  leaving  117/.  3s.  8(L 
on  the  account,  which  was  retained  to  meet  the  loss  on  the 
Yrow  Elizabeth. 

The  documents  to  establish  the  loss  were  not  brought 
forward  until  the  month  of  September  1836,  and  on  the 
SOth  of  that  month  it  was  adjusted  by  the  defendant  and 
all  the  other  underwriters,  except  two,  at  07/.  1  Is.  &d. 
per  cent. 

A  memorandum  was  written  on  the  policy,  stating  the 
loss  to  be  payable  at  one  month,  and  the  defendant's  sub* 
scription  was  struck  through,  and  the  loss  was  then  passed 
into  the  accounts  between  Douglas,  Anderson,  and  Co. 
and  the  defendants,  in  their  respective  books,  but  the 
accounts  were  not  formally  agreed  between  them. 

The  plaintiffs  had  for  several  years  employed  Douglas, 
Anderson,  &  Co.  as  their  brokers  for  effecting  insurances 
in  London,  and  the  latter  had  a  general  account  current, 
as  well  as  an  insurance  account,  witli  the  plaintiffs ;  each 
being  kept  quite  distinct,  and  the  balance  of  the  uisurance 
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account  being  at  certain  periods  carried  into  the  general  Bttk.  y  PUMf 
account  as  cash.  ^  \  ^ 

The  further  information  required  by  the  two  under-      STcwAEt 
writers,  who  had  not  adjusted  the  loss  in  September,  was     AaiEMur. 
laid  before  them  in  the  early  part   of  November,   and 
Douglas,  Anderson,  &  Co.  having  advised  the  plaintiflTs 
of  the  loss  being  about  to  be  settled  by  them,  the  plain* 
tiffs  drew  two  bills  for  GOO/,  each,  on  the  16th  and  17th 
November,  and  on  the  19th  of  November,  Douglas,  An- 
derson, &  Co.  enclosed  them  a  credit  note  or  account  of 
the  settlement  of  the  whole  loss,  the  amount  of  which 
(11552.3^.  10c/.)  they,  Douglas,  Anderson,  &  Co.,  carried 
to  the  credit  of  the  insurance  account,  of  which  they  sent 
in  extract,  and  they  debited  the  plaintiffs  with  premiums 
to  the  end  of  September,  leaving  a  balance  of  886/.  I2s,  Id. 
due  2l8t  February  in  the  plaintiffs'  favour,  which  they 
tianiferred  to  the  credit  of  the  general  account. 

At  the  bottom  of  the  credit  note  was  written,  *'  Above  is 
the  credit  noteof  the  loss  per  Vrow  Elizabeth,  1 155/.  3«.10dl| 
hi  without  our  prejudice  until  in  cash  from  the  under- 
mters.'' 

On  the  21st  November,  1836,  the  plaintiffs  acknow- 
ledged the  receipt  of  these  accounts,  and  stated  that  they 
vould  be  examined. 

On  the  26th  November,  Douglas,  Anderson,  &  Co. 
itopped  payment,  and  as  soon  as  the  plaintiffs  were  aware 
of  this  circumstance,  one  of  them  came  up  to  London,  and 
demanded  payment  of  the  underwriters,  and  amongst 
others  of  the  defendant;  which  being  refused,  the  pre- 
sent action  was  brought. 

At  the  trial  several  insurance  brokers  were  called,  who 
*^ted  the  usage  at  Lloyd's,  as  to  settlements  between 
oi^erwriters  and  the  brokers,  to  be  as  above  detailed, 
^  it  was  also  stated  by  some  of  them  to  be  well  known 
i  *t  Liverpool  as   well  as  in  London.     For  the  plaintiffs 

^  was  contended!  on  the  authority  of  the  cases  of  Russell 
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fixefu  of  Pi$ta,  V,  Bangley  (a)  and  Scoti  v.  Irving  (6),  that  the  set-off 

between  the  brokers  and  the  underwriter  was  not  binding 
on  the  plaintiffs,  who  were  not  expressly  shewn  to  have 
any  knowledge  of  the  usage;  and  also  that  the  memo- 
randum at  the  foot  of  the  credit  note  shewed  that  the 
brokers  did  not  treat  the  settlement  as  being  conclusive  as 
a  payment  to  them  from  the  underwriters. 

The  Lord  Chief  Baron,  in  summing  up,  expressed  his 
opinion  that  the  notion  had  been  pushed  too  far  about  the 
actual  payment  in  cash,  and  that  it  appeared  to  him  that  if 
one  man  has  to  pay  another  money  on  account  of  his  princi- 
pal, and  there  is  money  due  to  him  from  such  other  person^ 
it  makes  no  difference  to  the  principal  whether  there  is  an 
interchange  of  bank  notes^  or  a  mere  transfer  of  accounts 
from  one  side  to  the  other,  and  that  it  is  equally  a  pay- 
ment, if  it  is  done  without  fraud.  He  however  left  the 
whole  facts  to  the  jury,  and  directed  them  to  consider 
whether  parties  effecting  insurance  for  their  own  benefit 
through  an  agent,  must  not  know  what  is  the  habit  of 
dealing  between  the  broker  and  underwriter;  and  whe- 
ther the  authority  to  settle  must  not  mean  that  the  broker 
should  settle  in  the  same  way  as  is  the  custom  to  settle 
with  underwriters.  That  in  such  case  he  considered  the 
broker  to  be  liable  to  his  principal  after  such  settlement, 
and  that  the  plea  was  proved  ;  but  if  it  was  only  expected 
that  the  payment  should  be  a  payment  in  cash,  then  the 
plaintiff's  were  entitled  to  a  verdict.  With  respect  to  the 
memorandum  at  the  foot  of  the  credit  note,  his  Lordship 
thought  that  all  which  it  imported  was  this — that  inas« 
much  as  the  account  had  not  yet  been  adjusted  by  all 
the  underwriters,  the  brokers,  allowing  the  assured  to 
draw  for  the  whole  amount  of  the  loss  in  the  meantimei 
did  80  without  prejudice  to  their  rights  in  case  the  others 
should  not  pay  or  settle  in  account  with  them.     He  how- 


(a)  4  B.  &  Aid.  395. 


(6)  1  B.  &  AdoL  605. 
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ever  kft  it  to  the  jury  to  sny  whether  the  interpretation  Sjich.  of  pum^ 
put  upon  it  by  the  plaintiffs*  counsel  was  the  correct  one.         ^^^^^ 
The  jury  found  a  verdict  fur  the  defendant. 

In  Hilary  Term,  Crtsswell  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  tiiat  the  Lord  Chief  Baron  had 
aiisdirected  the  jury, — first,  in  stating  to  them  his  opinion 
that  the  settlement,  under  the  circumstances  proved, 
amounted  to  payment  to  the  plaintifl's,  there  being  no 
sufficient  evidence  to  shew  that  they  were  cognisant  of 
the  usage;  and,  secondly,  as  to  the  effect  of  the  memo- 
landum* 


Maule  shewed  cause  in  Easter  term. — The  direction  to 
the  jury  was  fully  warranted  by  the  evidence. .  The  pre- 
sent case  might  be  decided  on  considerations  arising  out 
of  the  nature  and  particular  circumstances  of  it,  without 
reference  to  the  former  decisions  on  this  subject:  it  is 
necessary,  however,  to  refer  to  them  in  order  to  shew  that 
they  are  not  conclusive  authorities  against  the  defendant 
in  this  case.     In  Todd  v.  Reid  (a),  (which  is  very  shortly 
reported,  and  was  decided  on  motion  for  a  new  trial,  with- 
out argument),  it  was  undoubtedly  stated  by  the  Court 
that  the  usage  at  Lloyd's,  to  set  off  the  general  balance 
due  from  the  broker  to  the  underwriter,  in  the  settlement 
of  a  particular  loss,  could  not  be  supported  in  law,  and 
^t  the  broker   was  only  entitled,  as  agent  of  the  as- 
^red,  to  receive  payment  in  cash.     The  Court  disposed 
of  the  case  by  saying,  ''  This  is  in  fact  an  attempt  to  pay 
^debt  of  one  person  with  the  money  of  another.'*     It  is 
difficult  to  see  how  such  a  conclusion  could  be  applied  to 
iQch  a  case.     An  insurance  broker  owes  money  to  the 
underwriter,    and   the   underwriter   to   the  assured: — is 
^^re  any  thing  unlawful  in  an  agreement  amongst  them 
^uat  the  assured  shall  receive  his  money  from  the  broker. 


^OL  ly. 


(a)  4  B.  &  Aid.  210. 

R 


ir.w. 
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broker  to  the  underwriter,  and  of  the  latter  to  the  assured, 

shall  both  be  discharged  ?     It  is  not  like  the  case  where 
a  servant  is  specifically  employed  to  fetch  money  for  his 
master  in  specie — this  is  the  case  of  the  employment  of  an 
agent,  whose  creditor,  by  the  very  nature  of  the  business 
in  which  he  is  employed,  the  assured  is  to  become.     The 
strict  rule  laid  down  in  Todd  v.  Reid  is  no  more  applica- 
ble to  the  case  of  an  insurance  broker  than  to  that  of  a 
banker.  When  once  the  broker  makes  himself  conclusively 
the  debtor  of  the  assured,  whether  by  receipt  in  cash  from 
the  underwriters,  or  by  settlement  with  them  in  account, 
that  is  all  the  assured  has  to  require.     [Lord  Abinger, 
C.  B. — Suppose  two  merchants  have  a  running  account,  and 
one  of  them  desires  to  increase  his  credit,  and  authorizes 
the   other   to   receive    money   for   him ;    does   not   that 
mean,  to  carry  it  to  the  account — unless  the  party  speci- 
fically directs  the  contrary  ?     Is  it  not  a  question  of  fact, 
what  the  principal  means  the  agent  to  do?]     Unquestion* 
ably ;  and  here  it  is  clear  what  it  is  which  the  principal 
means  the  broker  to  do — namely,  to  settle  the  account  so 
as  to  make  himself,  according  to  the  estabUshed  and  under- 
stood usage,  the  debtor  of  his  principal.     Todd  v.  Reid^ 
however,  is  distinguishable  on  the  ground  that  there  it 
does  not  appear  that  there  was  any  evidence  to  shew  that 
the  plaintiff  was  cognisant  of  the  usage.     In  Russell  t. 
Baugley  (a),  the  main  ground  on  which  it  was  held  that 
the  underwriter  was  not  discharged,  was  that  his  name 
bad  never  been  struck  off  the  policy  :  and  Abbott,  C.  J*, 
while  he  states  the  general  rule  of  law  to  be,  that  *^\i  a 
creditor  employs  an  agent  to  receive  money  of  a  debtor^ 
and  the  agent  receives  it,  the  debtor  is  discharged;  but  if 
the  agent,  instead  of  receiving  money,  writes  off  money 
due  from  him  to  the  debtor,  then  the  latter  is  not 

(a)4B.&Ald.d95. 
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charged  ;'*  admits  that  "  in  cases  of  insurance,  usage  may  Exeh,  of  PUw, 
posaibly  introduce  a  different  rule."     Here  the  jury  have     ^         '  ^ 
found  the  existence  of  the  usage,  and  the  knowledge  of  it       Stewart 
by  the  plaintiffs.     The  express  ground  of  the  decision  in      abirdiiw. 
Scoii  V.  Irving  (a),  was,  that  the  assured  was  not  shewn 
to  be  cognisant  of  the  usage :  and  all  the  Court  admit  that 
there  may  be  cases  where  an  assured,  being  cognisant  of 
luch  usage,  may  be  supposed  to  have  assented  to  it,  and 
therefore  be  bound  by  it.     Bartleii  v.  Peniland  (6),  again, 
proceeds  expressly  upon  the  assumption  that  the  plaintiffs 
knew  nothing  of  the  usage,  and  that  the  defendant's  name 
bad  been  struck  off  the  policy  without  their  assent.    Lord 
Tenierden  there  says — "Merchants  residing  in  London, 
and  effecting  insurances  there,  may  reasonably  be  sup- 
posed to  be  acquainted  with  the  usage,  and  to  act  upon  it: 
but  there  is  nothing  in  the  case  to  raise  such  a  presump- 
tion against  the  present  plaintiffs;  on  the  contrary,  there 
ii  every  thing  to  rebut  such  a  presumption."     May  not 
merchants  in  Liverpool  also,  in  these  times  of  constant 
ftod  rapid  communication  witii  the  metropolis,  be  taken  to 
Ww  the  usage  of  the  place  where  they  have  been  in  the 
habit  of  effecting  insurances?     There  are  many  usages 
which  merchants  trading  in  London  are  presumed  to  be 
cognisant  of,  and  which  the  slightest  evidence  is  supposed 
to  bring   home   to   them.     [Lord   Abinger,  C.  B. — For 
instance,  the  usage  of  bankers  to  shut  their  shops  at  five 
0 clock,  after  which  hour  the  presentment  of  a  bill  there 
^  bad.]    So  also,  the  usage  of  setting-off  one-third  new  for 
old.  It  is  clear  that  in  the  present  case,  the  plaintiffs  had 
^  objection  to  treat  Douglas,  Anderson,  &  Co.  as  their 
debtors,  instead  of  the  underwriters.     It  is  already  recog- 
"^  in  the  Courts,  that  the  broker  is  the  debtor  of  the 
^derwriter  for  the  premiums,  and  that  this  becomes  a  debt 
due  from  the  assured  to  the  broker,  before  actual  payment 

(•)  1 B.  &  Add.  605.  (6)  10  B.  &  Cr.  760. 
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Steh,  rf  Pieatt  by  him  to  the  underwriter.     The  assured  gets  credit  with 

1838*  .  . 

'  ^     the  broker   for  the   premiums,   by  reason  of  bis  credit 

Stewaet      with  the  underwriter,  and  the  underwriter  gives  credit  to 

ABBftDBiv.     ^^6  broker,  because  he  is  from  lime  to  time  crediting  him 

for  losses.     And  this  is  a  highly  convenient  mode  of  con* 

ducting  the  business :  it  is  much  better  for  the  assured 

that  he  should  at  once  have  for  his  debtor  the  broker, 

whom  he  knows  and  trusts,  than  all  the  body  of  under* 

writers,  who,  or  some  of  whom,  may  or  may  not  pay.  The 

usage  is  therefore  a  reasonable  one  ;  it  was  clearly  proved ; 

and  there  was  abundant  evidence  to  go  to  the  jury  that 

the  plaintiffs  knew  of  it.     There  wras  direct  proof  that 

it  was  well  known  at  Liverpool ;  and  the  long  accounts 

between  the  plaintiffs  and  Douglas,  Anderson,  &  Co.,  the 

retainer  of  117/.  to  meet  this  particular  loss,  and  their 

drawing  on  the  brokers  for  the  amount  of  the  settlement, 

shewed  clearly  that  they  had  been  accustomed  to  deal 

upon  the  terms  of  the  usage,  and  that  they  acquiesced 

in  it. 

Secondly,  there  was  no  misdirection  as  to  the  terms  of 

the  memorandum  of  the  19th  of  November.     Taking  the 

usage  to  exist,  and  to  have  been  known  to  the  plaintiffs, 

the  question  is,  whether  the  words  *'  without  our  prejudice 

until  in  cash  from  the  underwriters*'  do  not  mean  merely 

^' until  the  account  is  good*' — that  is,  until  the  balance  is 

in  our  favour.     lAlderson,  B. — Knowledge  of  the  usage 

being  traced,  it  means  "  until  we  have  a  balance  to  justify 

a  payment.*']     Andrew  v.  Robinson  {a)  is  an  authority  to 

shew  that  as   soon  as  the  broker  has  received  credit  in 

account  with  the  underwriter  for  a  loss  upon  a  policy,  he 

is  liable  for  the  amount  to  his  principal  as  money  had  and 

received ;  and  that  if  the  underwriter*s  name  have  been 

erased  from  the  pdicy,  the  broker  cannot  dispute  the  lia<* 

bility  of  the  underwriter  for  the  loss,  nor  his  own  receipt 

(a)  3  Campb.  199. 
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of  the  snm  subscribed.    Besides,  the  meaning  to  be  put  BmOl  rf  puatt 

1888 
opon  the  memorandum  was  left  to  the  jury,  although  the  *  ^ 

karoed  Judge  stated  the  construction  which  he  should      Stbwart 
bimself  have  put  upon  it.  Absroiiv. 

CressweU  and  Cowling,  contra. — A  clear  right  of  action 
bebg  vested  in  the  plaintiffs,  to  recover  from  the  defend- 
ant a  certain  sum  of  money,  in  respect  of  his  subscription 
of  the  policy,  the  defendant  alleges  that  he  has  satisfied 
it,  and  the  burden  of  proof  that  he  has  done  so  lies  on 
him.     Now,  he  alleges  by  his  plea,  that  Douglas,  Ander- 
son, &  Co.,  by  and  with  the  authority  and  assent  of  the 
plaintiffs,  settled  and  adjusted  the  loss  with  the  defendant, 
and  that  it  was  thereupon  settled  and  adjusted  according 
to  the  usage  and  custom  of  merchants  in  their  behalf,  at 
97/.  11#.  Sd.  per  cent,  of  which  the  plaintiffs  had  notice, 
and  assented  to  and  acquiesced  in  such  adjustment :  that 
Douglas,  Anderson,  &  Co.,  at  the  time  of  the  payment  of 
the  loss  so  adjusted,  were  indebted  to  the  defendant  in 
honies exceeding  the  amount  at  which  it  was  settled;  and 
tliereupon  the  defendant,  by  and  with  the  privity,  know- 
fedge,  and  consent  of  the  plaintiffs,  paid  and  satisfied  the 
ioss  by  giving  credit  to  Douglas,  Anderson,  &  Co.,  for 
4e  amount  in  their  account  with  him,   and  discharged 
them  from  all  claim  in  respect  of  it ;  which  payment  and 
Satisfaction  they  had  full  authority  from  the  plaintiffs  to 
tecept  from  the  defendant  on  their  behalf,  for  payment 
and  satisfaction  of  the  amount  of  the  loss.     All  this  he  is 
\K>und  to  prove.     Now,  there  is  no  doubt  the  brokers  had 
mthority  to  settle  and  adjust  the  loss ;  neither  has  there 
lieen  any  repudiation  by  the  plaintiffs  of  the  adjustment  at 
S1LII5.  8c/.;  but  it  is  equally  clear,  that  there  was  no  au- 
tliorily  to  the  brokers  to  settle  it  by  credit  in  account  with 
fee  defendant.     The  defendant  could  not  pay  a  debt  to 
tiic  plaintiffs,  by  giving  credit  in  account  to  Douglas,  An- 
imoui  &  Co. :  it  is  a  contradiction  in  terms.  But  further. 
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Exek.  tf  Pi^M,  the  defendant  sought  to  prove  payment  and  satisfaction 
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to  the  plaintiffs,  merely  by  proof  of  the  usage  ;  for  there 

was  no  distinct  proof  of  any  actual  adjustment  or  settle- 
ment with  Douglas,  Anderson  &  Co.  The  payment  of 
the  100/.  was  no  proof  of  the  kind  of  settlement  set  up  in 
the  plea,  but  of  a  settlement  by  payment  in  cash^  if  any 
thing.  The  defendant  undertakes  to  prove  that  the  plain- 
tiffs gave  authority  to  the  brokers  to  settle  by  allowance 
in  account — that  such  settlement  took  place — and  that  the 
assured  accepted  it  for  payment  and  satisfaction  of  the 
loss.  With  respect  to  the  alleged  convenience  of  this 
usage,  it  may  no  doubt  be  very  convenient  to  the  broker 
and  underwriter,  but  by  no  means  to  the  assured ;  he  is 
thereby  compelled  to  take  the  credit  of  the  single  insur- 
ance broker,  rather  than  the  united  credit  of  all  the  under- 
writers: he  is  driven  to  have  one  large  debtor  for  the 
whole  amount.  Here  it  was  said,  first,  that  the  plea  was 
substantially  made  out  by  proof  of  the  existence  of  the 
usage  at  Lloyd^s,  and  that  the  assured,  dealing  there, 
should  be  bound  by  that  custom.  Todd  v.  Reid  is  a  direct 
authority  against  that  position.  [Parte,  B. — With  regard 
to  that  case,  it  certainly  is  incorrectly  reported :  I  was 
counsel  in  the  cause,  and  there  was  no  proof  at  all  of  any 
settlement  in  account  between  the  broker  and  the  under- 
writer. I  made  a  note  accordingly  in  the  margin  of  my 
copy  of  the  report.]  At  all  events,  the  case  is  an  author- 
ity that  the  usage  to  settle  in  this  manner  cannot  by  itself 
be  considered  as  having  any  operation  at  all  as  against 
the  assured.  Further,  the  assured  are  not  bound  by  their 
simple  knowledge  of  the  usage,  unless  they  agree  to  be 
bound  by  the  operation  of  it.  Then  it  is  said  there  is 
evidence  of  such  assent ;  for  that  the  plaintiffs  drew  on  the 
broker  for  the  amount  of  the  settlement  In  Russell  t. 
Bangley  that  circumstance  existed,  but  it  was  held  to 
make  no  difference.    Andrew  v.  Robinson,  and  JViliinsim 
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Siteh.  of  PUas,  for  more  than  thirty  years.     It  is  no  part  of  the  contract 

18S8 

v^_^*^    of  insurance  to  receive  payment  in  this  manner^  and  the 
Stewart      plaintiffs  can  therefore  be  affected  only  by  direct  notice; 

AsBMBiir.  ^^^  ^^^y  ^^^  ^"'y  ^^  taken  to  be  cognisant  of  the  usual 
incidents  of  the  contract;  Pelly  v.  Royal  Exchange  As^ 
surance  Company  (a).  The  Lord  Chief  Baron  was  wrong, 
therefore,  in  leaving  it  to  the  jury  as  a  question  of  mere 
general  knowledge  by  the  plaintiffs  of  the  usage;  he  ought 
to  have  left  it  to  them  to  say,  whether  they  had  specific 
knowledge  of  it,  and  had  agreed  to  be  bound  by  it. 
[Parke,  B. — My  difficulty  is,  to  see  when  this  constructive 
settlement  took  place.] 

With  respect  to  the  memorandum  at  foot  of  the  credit 
note,  the  natural  interpretation  of  it  would  certainly  be* 
that  the  broker  was  not  taking  upon  himself  any  responsi- 
bility, and  did  not  admit  any  previous  receipt  of  money,  or 
any  settlement. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by- 
Lord  Abinger,C.B. — This  was  an  action  on  a  policy  of 
assurance  on  the  VrowEh'zabeth.  The  defendant  pleaded, 
first,  that  Douglas,  Anderson,  &  Co.  were  the  insurance 
brokers  and  agents  of  the  plaintiffs ;  that  after  the  loss 
had  occurred,  they  were  authorized  by  the  plaintiffs  to 
adjust  and  settle  the  loss,  which  they  did,  at  the  sum  of 
97Llls.8(L;  that  Douglas,  Anderson,  &  Co.,  as  such 
brokers,  were  indebted  to  the  defendant,  at  the  time  of 
such  adjustment,  in  a  larger  sum  of  money  than  the  amount 
so  settled ;  and  that  by  the  authority  and  with  the  sanction 
of  the  plaintiffs,  Douglas  and  Co.  accepted  a  credit  in 
account  with  the  defendant  as  a  satisfaction  and  payment 
of  the  said  sum  of  97/.  1 1^.  8c/.,  and  made  themselves  liable 

"^  (a)  1  Burr.  341. 


TRIMITT  TBRU,  1  VICT. 


8S7 


Stewart 
Abbediih. 


to  the  plaintiffs  for  the  same,  who  discharged  the  defend-  E*eh,  ef  PUat, 
ants  therefrom.  ^^^®- 

This  is  the  substance  of  the  plea,  or  all  that  need  to  be 
pro?ed,  to  entitle  the  defendant  to  a  verdict  in  regard  to 
the  97/.  Us.8d. 

There  is  a  second  plea,  which,  in  addition  to  these 
material  facts,  sets  forth  a  custom  between  the  insurance 
broker  and  the  underwriters  in  London,  to  make  these 
settlements  in  account  by  way  of  payment  and  dischargCi 
according  to  a  certain  usage  set  forth  in  the  plea.  It  then 
alleges,  that  the  plaintiffs  had  knowledge  of  that  custom, 
and  assented  to  it,  and  that  the  settlement  was  made 
accordingly. 

The  jury  found  a  verdict  for  the  defendant ;  upon  which 
there  was  a  rule  to  shew  cause  why  there  should  not  be  a 
new  trial,  on  the  ground,  first,  that  there  was  no  evidence 
that  the  plaintiffs  had  any  knowledge  of  the  custom  alleged, 
or  bad  assented  to  it;  and,  secondly,  that  there  had  been 
a  misdirection  as  to  the  interpretation  of  a  letter  of  the 
plaintiffs  to  the  defendant,  containing  what  was  called  the 
credit  note. 

This  case  has  been  very  fully  and  ably  argued  on  both 
'ides,  and  in  the  course  of  the  argument  a  point  has  been 
discussed,  which  was  not  suggested  on  the  original  motion 
'or  a  new  trial,  and  which  was  not  brought  into  controversy 
■^  the  trial  at  all;  namely,  whether  there  was  any  evidence 
^uat  the  defendant  ever  did  come  to  such  a  settlement  in 
'ccount  with  the  insurance  broker,  as  is  by  him  in  his 
P'^ading  alleged. 

Ihe  Court  has  taken  the  whole  argument  into  full  con- 
secration, and  has  come  to  the  conclusion,  that  there  was 
*^idence  of  the  settlement  in  account;   that  there  was  no 
^^adirection  upon  the  letter,  the  meaning  of  which,  as 
part  of  a  mercantile  correspondence,  was  left  to  the  judg- 
nient  of  a  jury  of  merchants,  nor  was  it  material  to  the 
^^1  and  finallyi  that  even  if  the  custom  was  not  specifi- 
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Sxch.  ^  PU9»,  cally  proved  as  alleged,  or  if  it  was  not  proved  that  the 

v^^^,^^^^     plaintiffs  had  a  precise  knowledge  of  the  custom  as  allegedi 

Stewart       yet  there  was  sufficient  evidence  of  a  custom  between  the 

AiiEDBiir.     brokers  and  underwriters,  to  make  settlements  in  account 

by  taking  credits  as  payments,  and  also  of  the  knowledge 

of  the  plaintiffs  of  such  a  custom,  and  of  their  authorizing 

the  brokers  to  settle  with  the  underwriters,  and  to  give 

them,  the  plaintiffs,  credit  on  account  for  the  loss,  and  to 

permit  them  to  draw  on  the  brokers  for  the  amount.  There 

was,  therefore,  abundant  evidence  to  prove  the  first  plea, 

if  not  the  second. 

It  must  not  be  considered,  that  by  this  decision  the 
Court  means  to  overrule  any  case  deciding  that  where  a 
principal  employs  anagent  to  receive  money,  and  pay  it  over 
to  him,  the  agent  does  not  thereby  acquire  any  authority 
to  pay  a  demand  of  his  own  upon  the  debtor,  by  a  set-off 
in  account  with  him.  But  the  Court  is  of  opinion,  that 
where  an  insurance  broker,  or  other  mercantile  agent,  haf 
been  employed  to  receive  money  for  another,  in  the  gene- 
ral course  of  his  business,  and  where  the  known  general 
course  of  business  is  for  the  agent  to  keep  a  running  ac- 
count with  the  principal,  and  to  credit  him  with  sums 
which  he  may  have  received  by  credits  in  account  with 
the  debtors,  with  whom  he  also  keeps  running  accounts, 
and  not  merely  with  monies  actually  received,  the  rule  lud 
down  in  those  cases  cannot  properly  be  applied,  but  it 
must  be  understood,  that  where  an  account  is  bon&  fide 
settled  according  to  that  known  usage,  the  original  debtor 
is  discharged,  and  the  agent  becomes  the  debtor,  accord- 
ing to  the  meaning  and  intention,  and  with  the  authority, 
of  the  principal. 

The  rule  therefore  must  be  discharged. 

Rule  discharged. 
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1838. 
Dob  on  the  several  demises  of  John  Littlewood  and     ^      y      ^ 

Charlotte  his  Wife,  and  William  Musson  and  Julia 

his  Wife^  r.  Elizabeth  Green. 

X  HIS  was  a  special  case  for  the  opinion  of  this  Court*  A  testator  by 

iUted  under  the  3  &  4  Will.  4,  c.  42,  s.  25.  Su  7^  cJu^ 

JohnNewham,  of  Whittington,  near  Chesterfield,  in  Eo'alTdj'p 

the  county  of  Derby*  gentleman*  by  his  will  of  this  date,  equaUy  betwetn 

executed  and  attested  as  by  law  was  then  required  for  the  joint  tenants, 

devise  of  lands  of  inheritance,  after  first  directing  that  all  ^^'J^^ 

wch  debts  as  he  should  justly  owe  at  the  time  of  his  ^'irsandastignt 

1  forever:--He«, 

deeeue*  funeral  expenses,  and  the  necessary  charges  and  that  they  took 
expenses  of  proving  that  his  will,  to  be  paid  and  satisfied  tenanu'for  life, 
by  the  executors  thereinafter  named,  out  of  his  personal  J'*^  ••▼«'*i  »«• 

'  '  ir  bentancei  on 

eitite  and  effects,  devised  in  the  words  following: — **  I  tbe  death  of  the 

give  and  devise  the  mansion-house  I  now  live  in  at  Whit- 

tiogton  aforesaid*  with  the   respective  outbuildings  and 

tpportenances  thereto  belonging*  and  also  all  the  land  near 

tod  adjoining  thereto  at  W^hittington  aforesaid*  and  now 

in  my  occupation*  unto  my  brother*  William  Newham*  for 

tnd  during  the  term  of  his  natural  life ;  and  from  and  im- 

i&ediately  after  his  decease,  I  give  and  devise  the  same  to 

»y  nephew*  John*  the  son  of  my  said  brother  William 

Newham*  for  and  during  the  term  of  his  natural  life;  and 

« 

incase  my  said  nephew  JohnNewham  should  have  any 
child  or  children  at  the  time  of  his  decease,  then  I  give 
tnd  devise  the  same  to  such  child  or  children,  his  and  Iheir 
heirs  for  ever ;  but  in  default  of  having  any  child  or  children 
awfully  begotten*  then  I  give  and  devise  the  same  to  my 
J^ieces,  Elizabeth*  the  wife  of  John  Green,  junior,  of  Whit- 
^ngton  aforesaid*  wood  valuer*  and  Jane,  the  wife  of 
"illiam  Pearson*  of  Whittington  aforesaid*  fsLrmer,  equally 
^Uceen  them,  to  take  as  joint  tenants^  and  their  several  and 
^^*pective  heirs  and  assigns  for  ever.''  The  testator  died 
^  or  about  the  month  of  February*  1800*  seised  in  fee  of 
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B^eh,  of  Pleat,  (he  mansion-liouse,  land,  and  premises  devisedj  and  without 

1838 

having  in  any  manner  revoked  or  ahered  his  said  will, 
which  was  proved  at  Lichfield  on  tlie  17th  of  April,  1800, 
by  the  executors  therein  named. 

All  the  respective  devisees  named  in  the  will  were  living 
at  the  testator's  death,  at  which  time  the  said  William 
Newham,  the  first  tenant  for  life,  entered  into  possession 
of  the  said  devised  premises,  and  died  many  years  ago, 
leaving  his  son,  the  said  John  Newham,  him  surviving, 
who,  upon  the  death  of  the  said  William  Newham,  entered 
into  and  upon  the  said  devised  premises,  and  died  without 
having  been  married,  on  the  lOth  of  February,  18S7.  The 
said  William  Pearson  died  in  October  1807.  The  said 
Jane,  the  wife  of  the  said  W^illiam  Pearson,  died  previously, 
namely,  in  October  1806,  and  left  four  children  by  her 
husband,  the  said  William  Pearson,  her  surviving,  namely, 
Charlotte,  Julia,  Harriet,  and  Arthur;  the  said  Harriet  and 
Arthur  both  died  in  their  infancy,  and  without  ever  having 
been  married,  viz.  Harriet  died  in  May  1818,  aged  nineteen 
years,  and  Arthur  died  in  Rangoon,  in  India,  in  July  18S5, 
aged  nineteen  years  and  upwards.  The  said  Charlotte 
Pearson  afterwards  intermarried  with  and  is  now  the  wife 
of  thelessor  of  the  plaintiff  John  Littlewood,  and  the  said 
Julia  afterwards  intermarried  with  and  is  now  the  wife  o^ 
the  lessor  of  the  plaintiff  William  Musson. 

The  lessors  of  the  plaintiff,  John  Littlewood  and 
Charlotte  his  wife,  and  the  said  William  Musson  and. 
Julia  his  wife,  claim,  in  right  of  the  said  Charlotte  andL 
Julia  as  surviving  co-heiresses  of  the  said  Jane  Pearson^ 
to  be  entitled  to  one  moiety  of  the  said  testator's  said. 
estate  at  Whittington,  as  tenants  in  common  in  fee,  foP* 
they  contend  that  the  words  in  the  testator's  will,  *'  equallj^ 
between  them,"  and  "  their  several  and  respective  heirs/* 
created  a  tenancy  in  common  in  fee  between  Elisabetb 
Green  and  Jane  Pearson,  and  that  the  intermediate  words^ 
*^  to  take  as  joint  tenants,"  ought  either  to  be  rejected 
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being  repugnant  to  and  inconsistent  with  the  testator's  B»eh.  of  PUas, 


tnie  intent  and  meaning,  or  to  be  construed  as  indicating 
the  mode  in  which  the  testator  intended  the  devisees  to 
hold  and  enjoy  their  estates. 

The  devisee,  Elizabeth  Green,  who  is  now  the  widow  of 

the  said  John  Green,  and  the  defendant  in  this  cause, 

cootends  that  a  joint  tenancy  in  fee  or  for  life  was  created 

bj  the  above  limitation,  and  that  the  words,  *'  to  take  as 

joint  tenants,*'  ought  not  to  be  rejected,  and  that  in  no 

event  can  the  estate  or  estates  of  the  lessors  of  the  plaintiff 

accrue  in  possession  till  after  her  death.     The  defendant 

ETiiabeth  Green  has  entered  into  legal  possession  and 

receipt  of  the  rents  of  the  entirety  of  the  property   in 

qoestion^  as  being  sole  tenant  by  survivorship. 

The  lessors   of  the  plaintiff,  since  the  death  of  John 

.      Newbam,  the  second  tenant  for  life,  and  before  bringing 

'      tlui  ejectment,  demanded  of  the  said  Elizabeth  Green  the 

f      lotsession  of  a  moiety  of  the  said  estate,  which  was  refused 

^  her. 

The  questions  for  the  opinion  of  the  Court  are. 

What   estate   or  estates   Elizabeth   Green   and   Jane 

•Pearson  took  by  the  above  devise,  and  what  are  the  rights 

*nd  interests  of  the  lessors  of  the  plaintiff?     And  whether 

^ii  ejectment  is  maintainable. 

The  Aiiornetf'General,  for  the  lessors  of  the  plaintiff. — 
^oder  the  devise  in  this  will  to  the  testator's  nieces,  Eliza- 
^th  Green  and  Jane  Pearson,  "  equally  between  them,  to 
^e  as  joint  tenants,  and  their  several  and  respective  heirs 
lod  assigns  for  ever,"  they  took  the  estate  as  tenants  in 
eommon  in  fee,  notwithstanding  the  expression  *'  to  take 
IS  joint  tenants:'*  for  althougl)  these  words,  when  con- 
tained in  a  deed,  have  been  held  to  have  a  strict  technical 
meaning,  it  is  otherwise  in  a  will,  where  the  putting  such 
a  construction  upon  them  would  be  repugnant  to  the  in- 
tention of  the  testator.    There  can  be  no  doubt  that  the 
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Mmek,  rfPhutt  litnitatioD  to  ''their  several  and  respecttve  hairs/*   bad 
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the  effect  of  creating  several  inheritances ;  and  the  onlj 
question  will  be,  whether  the  devisees  took  as  tenants  in 
common  in  fee  in  the  first  instance,  or  only  estates  for 
life  as  joint  tenants,  'with  several  inheritances  in  fee  on  the 
death  of  the  survivor;  and  it  is  submitted  that  they  took 
a  tenancy  in  common  in  fee  in  the  first  instance.  The 
probability  is,  that  in  copying  the  draft  of  this  will  some 
words  were  omitted,  and  that  the  passage  was  intended  (o 
have  been,  to  take  as  tenants  in  ''  common  and  not  as  joint 
tenants  ;*'  but  it  is  admitted  that  the  court  must  construe 
the  words  as  they  now  stand.  In  construing  a  will,  the 
use  of  technical  language  must  bend  to  effect  the  generd 
intention  of  the  testator.  Now  here  it  never  can  be  con- 
tended that  the  object  of  the  testator  was  to  create  a  joint 
tenancy  in  fee,  so  that  the  survivor  and  Iiis  heirs  should 
take  the  whole.  The  testator,  by  using  the  words,  ''seve- 
ral and  respective  heirs, "  seems  to  refer  to  the  nature  of 
the  estate  which  he  intended  the  devisees  to  take,  and 
plainly  shews  that  he  intended  that  each  should  take  a 
moiety  of  the  estate  to  them  and  their  heirs.  Any  words 
of  severance  in  a  will  are  sufficient  to  create  a  tenancy  in 
common :  Sheppard's  Touchstone,  tit.  Testament,  p»  445. 
All  the  authorities  are  uniform,  that  the  word  **  equally  * 
in  a  will  will  create  a  tenancy  in  common.  In  Lewen  v. 
Cox  (a),  the  testator  devised  his  lands  ''  to  his  two  sons 
equally  and  their  heirs,'*  and  that  was  held  to  be  a 
tenancy  in  common,  although  without  the  word  ''equally** 
it  would  have  been  otherwise ;  because  that  word  shewed^ 
that  the  testator  intended  that  there  should  be  no  inequalit]^ 
between  them,  which  there  would  have  been  if  a  right  of 
survivorship  were  held  to  exist.  So  in  Denn  d.  Gaskin 
V.  Goikin  (6),  the  word  ''equally"  was  held  to  create  a 
tenancy  in  common.     Lord  Mansfield  there  says,  "  Whe« 

(s)  Cro.  Eliz.  695.  (6)  Gowper,  667. 
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ther  this  is  a  tenancy  in  common  or  a  joint  tenancy,  there  ^b^mA*  ^  Pl^^ut 

is  no  room  for  argument ;  *  equally  '  as  well  as  '  equally     .  *  ^ 

to  be  diridedi*  implies  a  divisioni  whereas  if  they  were         Dob 

to  take  as  joint  tenants  there  would  be  no  division.** —    LiTtLBwoo» 

In  La$hbrook  v.  Cock  («),  the  testator  gave  to  his  two        a^wm 

diughters,  Jane  and  Mary,  '*  all  his  right  in  B.  and  C. 

Ulvoeen  ihem  /**  and  the  Master  of  the  Rolls  held  that 

these  last  words  constituted  a  tenancy  in  common.     In 

Torrei  v.  Frampton  (6),  the  word  "  respectively"  was  held 

to  have  the  same  effect.     There  the  testator  devised  his 

lands  to  his  wife  for  her  life,  **  remainder  to  A.,  B.,  and  C, 

and  their  heirs  respectively  for  ever,"  and  it  was  held  to 

create  a  tenancy  in  common.     So  the  word  ^*  amongst  '* 

has  been  held  sufficient  for  the  same  purpose :   Campbell 

▼-  Campbell  (c),  where  the  devise  was  **  to  and  amongst 

the  children  of  A.  and  B./'  and  it  was  held  to   be  a 

tenancy  in  common.    In  order  to  deal  with  the  words  **  to 

tale  as  joint  tenants/'  there  is  no  occasion  to  reject  them, 

for  it  is  plain  that  the  testator  did  not  use  those  words  in 

A  technical  sense^  as  conferring  a  right  of  survivorshipi  but 

only  with  reference  to  the  mode  of  enjoymenti  viz.  that 

they  should  hold  the  estate  jointly,  not  to  divide  it.     If 

tboie  words  had  been  contained  in  a  deed,  they  might 

hsTe  had  the  effect  of  creating  an  estate  in  joint  tenancy, 

W  being  in  a  will,  the  Court  must  look  to  the  general 

intention  of  the  testator,  to  be  collected  from  all  the  words 

®f  it.    There  are  many  cases  where  the  word  **  jointly," 

^Qd  even  the  word  "  survivor,'*  has  been  disregarded  by 

the  courts,  in  order  to  give  effect  to  the  intention  of  the 

^^•tator.     In  Eiiricke  v.  Etiricke  (rf),  where  there  was  a 

devise  of  the  profits  of  land,  in  trust  for  the  testator's  six 

Jounger  children,  to  be  distributed  \n  joint  and  equal  prO' 

Potions,  Sir  Thomas  Sewell,  M.  R.,  was  of  opinion  **  that 

^^y  took  a  tenancy  in  common  ;  and  that  the  word  joint 

(a)  2  Meriv.  70.  (c)  4  Brown's  C.  C.  16. 

(6)  Styles,  434.  (d)  AmbL  656. 
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Etch,  of  Pleas,  was  not  to  be  considered  as  giving  a  joint  interest,  but  the 
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same  as  if  tl)e  testator  had  said,  '  to  my  children  all  toge- 

therJ  "  So,  in  Perkins  v.  Baynlon  (o),  where  the  testatrix 
by  her  will  gave  "  to  Stukely  Baynton  and  William  Baynton 
1,5001.  joint/y  and  between  i/tem"  it  was  held,  notwith- 
standing the  word  **  jointly,"  to  be  a  tenancy  in  common. 
Lord  Thurlow  says,  **  The  one  word  here  is  *  jointly,'  the 
other  '  between  them  ;  *  they  must  be  so  put  together  as 
to  effectuate  the  intent."  In  Marryat  v.  Townly  (6),  the 
devise  was  to  trustees,  in  trust,  as  soon  as  the  testator's 
three  daughters  attained  their  respective  ages  of  twenty- 
one,  to  convey  to  them  and  the  heirs  of  their  bodies, 
and  their  heirs,  as  joint  tenants^  and  to  whom  he  gave 
and  devised  the  same  accordingly ;  and  it  was  held  that 
it  was  not  a  joint  estate,  but  to  be  construed  like  joint 
tenants  (c),  and  that  the  conveyance  must  be  at  twenty-one 
respectively,  with  cross  remainders.  In  that  case  there 
were  the  technical  words  '' as  joint-tenants,"  and  it  was 
argued  that  "joint-tenants,"  being  a  proper  known  word 
in  law,  ought  to  be  construed  and  a  conveyance  made 
accordingly,  as  far  as  the  law  would  admit,  i.  e.  jointly  for 
their  lives,  with  several  inheritances.  Lord  Hardwicke 
says,  "  There  is  certainly  some  obscurity  in  the  present 
case,  arising  from  the  inaccurate  drawing  of  the  will ;  the 
rather  because  the  drawer  has  used  some  legal  terms  with- 
out meaning  them  in  the  legal  sense.  And  the  Court,  not 
being  able  to  give  each  word  its  strict  legal  sense,  must 
therefore  find  out  the  construction,  so  as  to  answer  the 
reasonable  intent,  which  the  testator  must  be  supposed  to 
Iiave  had,  of  providing  for  his  daughters  and  their  families.'^ 
That  is  an  express  authority  for  construing  the  word  "joint— 
tenants"  otherwise  than  in  its  le^al  and  technical  sense. 


In  Blisset  v.  Cranivcll  (r/),  the  word 


"survivor"  was  dis— 


(a)  1  Brown's  C.  C.  118.  (c)  Viz.  with  reference  to  the 

{b)  I  VeB.  Ben.  102.  mode  of  enjoyment. 

((0  1  Salk.  226. 
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regarded,  in  order  to  give  effect  to  tbe  intention  of  the  EjcH.  of  puat, 

tettator.     There  the  devise  was,  **  I  give  and  devise  to 

By  two  sona  and  their  heirs,  and  the  longer  liver  of  them, 

equally  to  be  divided  between  them  and  tlieir  heirs/'  and 

that  also  was  held  to  create  a  tenancy  in  common.     In  the 

piesent  case,  after  the  word  **  joint-tenants,**  there  is  not 

only  tbe  term  "  beirs,'*  but  "  their  several  and  respective 

heirs."*      The  cases  of  Turkerman  v.  Jeoffrys  {a)  and 

Barter  ▼•  Giles  (6)  will  perhaps  be  cited  on  the  other 

tide,  but  they  are  clearly  distinguishable.     In  Turkerman 

^•Jetffrjfs,  the  testator  devised  his  lands  to  his  two  nieces, 

Jtne  and  Elizabeth,  equally  to  be  divided  between  them 

during  their  lives,  and  after  the  death  of  them  two,  then 

to  the  heirs  of  Jane.     Jane  died  during  the  life  of  Eliza- 

ktb,  and  it  was  held  that  Jane  and  Elizabeth  were  joint 

tenants  during  life,  with  the  fee  to  the  heirs  of  Jane,  but 

Sot  during  the  life  of  Elizabeth.     But  the  reason  is  given 

by  Holi,  C.  J.,  who  says,  '*  The  reason  why  the  words 

'equally  to  be  divided'  in  a  will,  make  a  tenancy  in  com- 

^fton,  is  because  it  is  taken  to  be  the  intent  of  the  devisor. 

<^nd  now,  since  these  words  do  not  necessarily  imply 

^>  tenancy  in  common,  and  that  the  intent  of  the  devisor 

^^ems  to  be  otherwise ;  by  the  subsequent  words  it  ought 

^o  be  construed  according  to  his  intent,  which  seems  to  be 

^liat  they  should  enjoy  the  lands  whilst  he  lived,  and  after 

^leir  decease,  to  the  heirs  of  Jane;  you  hazard  the  devise 

£^  you  make  it  a  tenancy  in  common ;   for,  as  Mr.  Eyre 

c^ys,  if  Elizabeth  had  died  first,  what  would  become  of 

Xhat  moiety  ?  for  a  contingent  remainder,  that  cannot  take 

effect  when  the  particular  estate  determines,  is  void.    Sup- 

^se  Elizabeth  have  died,  leaving  issue  a  son,  living  Jane, 

if  that  had  been  a  tenancy  in  common,  the  son  of  Eliza- 

\l>eih  should  have,  which  is  directly  against  the  intention 
...................... 
W  Holt,  370.  (b)  2  P.  Wms.  2S0 ;  9  Mod.  157. 

yoi,  IV.  s  M.  w. 
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legacies,  and  the  surplus  of  the  money  arising  from  the 
sale  to  be  laid  out  in  lands,  and  to  be  settled  to  the 
use  of  the  testator's  two  nephews,  Jerome  and  Robert 
Barker,  and  the  survivors  and  survivor  of  them,  and  their 
heirs  and  assigns  for  ever,  equally  to  be  divided  between 
them,  share  and  share  alike ;  and  it  was  held  that  they 
were  joint-tenants  for  their  lives,  with  several  inheritances. 
But  there  it  was  clearly  the  intention  of  the  testator  that 
the  survivor  should  take  the  whole  during  his  life.  Neither 
of  those  cases,  therefore,  is  a  binding  authority  against 
the  present  plaintiff.  The  dictum  of  Lord  Hale,  in 
King  V.  Melting  {a),  may  also  be  cited  to  shew  that 
these  words  created  an  entire  joint-tenancy.  He  there 
says,  ''a  devise  to  two,  equally  to  be  divided  between  them 
and  to  the  survivor  of  them^  makes  a  joint-tenancy,"  but 
he  goes  on  to  add,  **  upon  the  express  import  of  the  last 
words.'*  There  is  another  case  which  shews,  that  when 
the  term  ''survivor**  is  used,  the  parties  take  as  tenants 
in  common :  Doe  d.  BorweU  v.  Abey  (6).  There  the  de- 
vise was  to  the  three  sisters  of  the  testator,  for  and  during 
their  joint  natural  lives,  and  the  natural  liFe  of  the  sur- 
vivor, to  take  as  tenants  in  common^  and  not  asjoint^tenants; 
remainder  to  trustees  during  the  respective  lives  of  the 
sisters,  and  the  life  of  the  survivor ,  to  preserve  contingent 
remainders,  and  after  their  respective  deceases  and  the 
decease  of  the  survivor,  with  remainders  over:  and  it  was 
held,  that  the  sisters  either  took  in  joint-tenancy,  to  be 
regulated  in  its  enjoyment  as  a  tenancy  in  common  :  or  aa 
tenants  in  common,  with  benefit  of  survivorship.  The 
Court,  in  the  present  case,  will  not  attach  much  to  the 
words  ''  to  take  as  joint-tenants,*'  when  it  appears  so 
clearly  to  be  the  intention  of  the  testator,  from  using  the 
words  '*  their  several  and  respective  heirs,"  that  the 
parties  should  take  as  tenants  in  common  in  fee. 

{a)  1  Vent  216.  {h)  1  M.  &  Selw,  428. 


Green. 
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Kelly,   for  the  defendant. — ^The  last  case  cited  has  Exeh.  of  PUas, 
no  application  to  the  present^  except  to  shew  that  the  *  ^ 

Courts  will  give  effect  to  every  word  in  a  will,  to  effectuate         Doe 
the  intention  of  the  testator.  What  is  contended  for  on  the    littlewood 
other  side,  is  to  satisfy  the  Court  that  the  intention  of  the 
testator^was  to  give  a  tenancy  in  common,  and  the  effect 
of  that  would  be  to  strike  out  the  words  ''  to  take  as  joint 
tenants."   A  great  number  of  cases  have  been  cited  to  shew 
thit  the  law  leans  against  joint-tenancies  and  in  favour 
of  tenancies  in  common,  and  that  such  an  effect  should  be 
gifen  to  this  devise,  unless  there  be  words  clearly  sufficient 
to  control  such  an  interpretation.     It  is  quite  agreed,  that 
if  die  word  *' equally**  had  been  used  without  the  words 
**  to  take  as  joint  tenants,'*  it  would  have  created  a  tenancy 
in  common,  and  the  doctrine  in  the  six  cases  first  cited  is 
not  disputed,  viz.,  that  when  the  words  in  a  will  point  to 
t  severance  of  the  estate,  the  devise  will  be  construed  as 
creating  a  tenancy  in  common,  provided  no  words  were 
nied  expressive  of  a  contrary  intention  on  the  part  of  the 
testator:  but  here  the  words  ''to  take  as  joint  tenants*' 
^yperate  to  rebut  such  an  intention.   Etiricke  v.  Eitricke, 
•here  the  words  were  "  in  joint  and  equal   proportions,*' 
niighthave  been  classed  with  the  other  cases,  if  it  had  not 
l^eenfor  the  term  "joint,"  but  that  term  had  there  no  mean- 
ing when  joined  with  the  words  **  in  equal  proportions."   As 
^  Perkins  v»  Baynton,  it  has  been  held  in  many  cases  that 
4e  words  '*  between  them"  make  a  severance,  and  there- 
fore they  were  repugnant  to  the  word  **  joint.*'    The  case 
^^Uarryai  v.  Townly  is  distinguishable  from  the  present, 
"^use  there  the  words  "  as  joint-tenants"  came  at  the 
^^'y  end  of  the  clause,  and  could  not  be  held  to  alter  the 
"■^ningof  all  that  had  gone  before,  which  had  clearly  given 
^tenancy  in  common,  and  it  therefore  became  impossible  to 
8''c  effect  to  all  the  words,  without  attributing  another 
^^ning  to   the  term  "  joint-tenants,"    and    construing 
'flein  as  tenants  in  common.    But  here  the  words  "  to  take 
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Exeh.  of  Pleat,  as  joint  tenants**  are  in  the  middle  of  the  sentence^  and  it 

is  not  at  all  necessary  to  reject  them.  It  must  also  be 
observed,  that  that  was  not  the  case  of  a  direct  devise,  but 
of  a  direction  to  trustees  to  convey,  in  which  cases  courts 
of  equity  exercise  a  greater  latitude  of  construction  than 
is  allowed  by  the  ordinary  rules  of  law  in  the  instance  of  a 
direct  devise.  And  Lord  Hardwicke  says  in  that  case  (a), 
''  It  happens  luckily  to  assist  the  Court,  that  the  drawer 
of  the  will  has  inserted  directions  for  the  trustees  to  con- 
vey, and  whenever  there  are  such  directions  for  the 
trustees,  in  whom  the  legal  estate  of  the  fee  is  vested,  the 
Court  has  held  it  in  his  power  to  mould  it  so  as  best  to 
answer  the  intention  of  the  testator,  and  not  so  as  to  fulfil 
the  words  of  the  will ;  which  has  been  always  the  rule  in 
marriage  articles :  and  if  that  was  this  case,  there  would 
be  no  doubt ;  but  even  on  wills  the  Court  has  used  tlie 
same  latitude."  Besides,  those  cases  were  determined  at  a 
time  when  the  rule  of  law  was  not  so  well  settled  as  it  is 
now,  that  effect  must  be  given,  if  possible,  to  every  word 
in  a  will,  and  particular  words  shall  not  be  disregarded,  if 
any  effect  can  be  given  to  them  consistent  with  the  general 
intent  of  the  testator.  That  rule  was  clearly  established  by 
the  judgments  in  Doe  d.  Gallini  v.  Gallini  (6),  and  Jessom 
v.  Wright  (c).  In  the  former  case.  Lord  Dpfiman^  C.  J.,  in 
delivering  the  judgment  of  the  Court,  says,  "The  doctrine 
that  the  general  intent  must  overrule  the  particular  intent 
has  been  much,  and  we  conceive  justly,  objected  to  of  late; 
as  being,  as  a  general  proposition,  incorrect  and  vague^  and 
likely  to  lead  in  its  application  to  erroneous  results.  In  its 
origin  it  was  merely  descriptive  of  the  operation  of  the  rule 
in  Shelley's  case ;  and  it  has  since  been  laid  down  in  others, 
where  technical  words  of  limitations  have  been  used,  and 
other  words  shewing  the  intention  of  the  testator  that 

(a)  1  Yes.  sen.  103.  {h)  5  B.  &  Adol.  621 ;  2  Nev.  &  Maa.  619. 

(f)  2  Bligh,  67. 


1838. 


TRINITY   TERM,  1  VICT.  ^39 

the  objects  of  his  bounty  should  take  in  a  different  way  Exch,  of  PUat, 
from  that  which  the  law  allows,  have  been  rejected ;  but 
in  the  later  cases,  the  more  correct  mode  of  stating  the 
rule  of  construction  is,  that  technical  words,  or  words  of 
known  legal  import,  must  have  their  legal  effect,  even 
though  the  testator  uses  inconsistent  words,  unless  those 
inconsistent  words  are  of  such  a  nature  as  to  make  it  per- 
fectly clear  that  the  testator  did  not  mean  to  use  the  tech- 
nical words  in  their  proper  sense ;  and  so  it  is  said  by 
Lord  Redesdale,  in  Jesson  v.  Wright  (a)."     In  the  pre- 
sentcase,  it  is  easy  to  give  effect  to  the  whole  of  the  words 
of  the  will,  by  construing  tliem  as  giving  to  the  testator's 
two  nieces  an  estate  in  joint-tenancy  for  their  lives,  with 
several  inheritances  in  fee   on  the  death  of  the  survivor. 
If  the  will  had  stopped  at  the  word  ''joint-tenants,*'  there 
might  have  been  a  great  difficulty  in  giving  effect  to  the 
whole  of  the  words  in  the  will,  because  there  would  have 
been  some  inconsistency  between  those  words  and  the 
words  "  equally  between  them,"  which  import  a  tenancy 
in  common.    But  the  intention  of  the  testator  is  made  appa- 
rent by  the  position  of  the  words  "  to  take  as  joint-tenants" 
in  this  sentence,  those  words  following  the  devise  to  his 
nieces  Elizabeth  and  Jane,  but  preceding  any  mention 
<>f  their  heirs,   thus  restricting  the  joint-tenancy  to  the 
estate  to  be  enjoyed  by  the  immediate  devisees  during 
their  lives,  and  not  to  extend  to  a  joint-tenancy  in  fee. 
%  adopting  this  construction,  effect  will  be  given  to  all 
the  Words  of  the  will.     In  King  v.  Melling  (i),  the  devise 
'^M  to  two,  equally  to  be  divided  between  them,  and  to  the 
^nrivQr  Qf  them  ;  and  there,  notwithstanding  the  words 
®9^ally  to  be  divided  between  them,"  it  was  held  that  a 
J^^ttit-tenancy  was  created,  and  those  words  were  rejected, 
^^  the  express  import  of  the  last  words,  **and  to  the 
•''vivor  of  them.'*     In  the  case  of  Blissei  v.  Cranwell  (c), 

^"^i    2Bligh,  57.  (6)  1  Vent.  216.  (c)   1  Salk.  226. 
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iU^A.  4/"  P(ftit,  the  words  ''equallv  to  be  divided  "  came  after  the  words  "  to 

, "  ^     nr.y  iwo   sons,  and   their  beiri,  and   the  longer  liver  of 

Do£  them,"  and   the    list    words   beln^  words  of  severance. 

rf.  ... 

LiTTLkTooD    creating  a  tertancy  in  common,  it  became  necessary  to 

reject  the  words  '*  the  longer  liver  of  them."     ^Atdergom^ 
B. — There  the  words  "  the  longer  liver  of  them  *  seem  to 
have  no  meaning  as  applied  to  the  word  "heirs.**]     In 
that  case  Powellg  J.  differed  from  the  rest  of  the  Court; 
he  says,  speaking  of  the  term  joint'tenamis,  "  No  construc- 
tion of  an  intent  shall  be  received  against  such  express 
words^  for  this  would  be  to  confound  the  text.**     The  cases 
of  Turierman  v.  Jeoffrys  (a)  and  Barker  v.  Giles  (6)  are 
clear  authorities  in  favour  of  the  defendant.     In  the  latter 
case,  there  were  the  words  '*  equally  to  be  divided  between 
them,  share  and  share  alike,**  and  yet  it  was  held  that  the 
devisees  took  as  joint-tenants  for  their  lives,  with  several 
inheritances,  on  account  of  the  previous  words  "  to  Jerome 
and  Robert  Barker,  and  the  survivor  of  them.*'    That 
case  is  precisely  in  point ;  and  there  Lord  Chancellor  King 
says,  ''  It  is  a  certain  rule  in  the  exposition  of  wills  espe* 
cially,  that  every  word  shall  have  its  effect,  and  not  be 
rejected  if  any  construction  can  possibly  be  put  upon  it; 
and  here  I  think  there  may:  the  first  part  of  the  devise 
being  to  two  and  the  survivor  of  them,  makes  them  plainly 
joint-tenants  for  life,  and  therefore  they  shall  be  so  taken; 
and  then  as  to  the  next  words,  'and  to  their  heirs,  equally 
to  be  divided  between  them,  share  and  share  alike,'  these 
are  plainly  words  importing  a  tenancy  in  common,  and 
shall  operate  accordingly,  so  as  to  make  them  tenants  in 
common  of  the  inheritance,  by  which  construction  of  the 
will  every  word  takes  effect."     An  estate  in  joint-tenancy 
cannot  be  better  created  by  a  devise  to  A.  and  B.  and  the 
survivor  of  them,  than  by  a  devise  to  A.  and  B.  as  joint* 

(fl)  Holt,  307.  (b)  2  P.  Wms.  2S0;  9  Mod.  l/>7. 
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^^nants.     The  decision  in  Barker  v.  Giles  was  afterwards  Exch,  of  PUas, 
affirmed  on  error  by  the  House  of  Lords  (a).  looo. 

The  AUomejf-Generalf  in  reply. — It  is  now  admitted 

It-hat  the  parties  will,  under  this  devise,  take  several  in- 

Yieritances;  and  indeed  it  is  clear  that  the  words  "  their 

several  and  respective  heirs  "  have  as  strong  a  technical 

-giieaning  for  creating  a  tenancy   in  common,  as  the  word 

••  joint-tenants  "  to  create  an  estate  of  that  nature.     With 

respect  to  the  argument  that  these  parties  took  an  estate 

as  joint-tenants  for  life  with  several  inheritances,  that,  it  is 

submitted,  would  be  contrary  to  the  intention  expressed  in 

tlie  will  that  they  should  take  the  estate  *'  equally  betvi^een 

themi**  which  shews  the  obvious  intention  of  the  testator 

to  create  a  tenancy  in  common  immediately.     It  is  a  matter 

of  some  doubt  whether  the  species  of  estate  contended  for 

on  the  other  side  is  one  which  the  law  would  create,  but 

it  is  not  probable  that  it  could  have  been  the  intention  of 

the  testator  to  have  created  an  estate  of  so  complicated  a 

nature.    The  word  •'joint-tenants"  is  relied  upon,  but 

there  is  nothing  to  confine  it  to  the  estates  for  life.     The 

Court  must  either  reject  altogether  the  words  **  equally 

l>etween  them*' and  "  their  several  and  respective  heirs,"  or 

give  a  construction  to  them  which  will  create  a  tenancy  in 

common.     Admitting  the  doctrine  that  effect  ought  to  be 

given,  if  possible,  to  every  word  in  a  will,  and  that  none 

flight  to  be  rejected,  it  does  not  apply  here ;  for  the  lessor 

0'  the  plaintiff  is  not  calling  on  the  Court  to  reject  the 

vvords  "to  take  as  joint-tenants,**  but  to  construe  them  as 

"Oiitixig  the  mode  of  enjoyment,  and  not  as  being  used  in 

^^^^  technical  sense,  affecting  the  quality  of  the  estate. 


Cur.  adv.  vult. 


(a)  3  Bro.  Pari.  Ca.  297. 
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Exch.  of  Pleat,      The  judgment  of  the  Court  was  now  delivered  by 

1838.  •'     ^  ^ 

Doe  Lord  Abinger,  C.  B. — This  was   a    special  case,   in 

LiTTLEwooD  which  the  question  turned  on  the  construction  of  a  passage 
in  the  will  of  John  Newliam.  Elizabeth  Green,  the  def  nd- 
ant,  and  Jane  Pearson,  the  mother  of  the  two  female 
lessors  of  the  plaintiff,  were  tiie  nieces  of  the  tesUitor. 
By  his  last  will  and  testament,  made  in  1799,  after 
devising  certain  estates  comprised  in  the  declaration  in  this 
ejectment  for  certain  lives  which  have  become  extinct 
since  his  death,  he  gave  and  devised  the  same  to  his  nieces 
Elizabeth  Green  and  Jane  Pearson,  equally  between  ihem, 
to  take  as  joint-tenants,  and  to  tfteir  several  and  respective 
heirs  and  assigns  for  ever. 

Both  the  nieces  were  living  at  the  time  of  the  testator's 
death,  but  when  the  last  tenant  for  life  died,  Elizabeth 
Green,  the  defendant,  had  survived  Jane  Pearson,  whose 
heirs-at-law,  at  that  time,  were  her  two  daughters,  the 
lessors  of  the  plaintiff.  Elizabeth  Green  took  possession 
of  the  whole  estate  as  surviving  devisee,  claiming  a  joint 
tenancy  with  her  sister.  The  lessors  of  the  plaintiff  claim 
as  heirs  of  Jane  Pearson,  who,  as  they  insist,  took  an 
estate  of  inheritance  as  tenant  in  common  with  her  sister. 

The  question  then  is,  what  estates  the  two  nieces, 
Elizabeth  Green  and  Jane  Pearson,  took  under  the  de- 
vise to  them. 

For  the  lessors  of  the  plaintiff  it  was  contended  that 
the  words  equally  between  them,  and  the  words  their 
several  and  respective  heirs  and  assigns,  had  always  been 
construed  to  make  a  tenancy  in  common,  and  many  cases 
were  cited,  and  not  controverted,  to  prove  that  position, 
and  further,  to  shew  that  where  other  words  had  been  used 
along  with  these,  more  apt  to  describe  a  joint  tenancy,  yet 
the  courts  had  rejected  them,  and  given  effect  to  the  words 
which  implied  a  tenancy  in  common. 

For  the  defendant,  on  the  other  hand,  it  was  contended 
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cliat  no  case  could  be  found  where  the  Court  had  rejected   Exch.  of  PUa*, 
iso  plain  a  declaration  as  the  present,  that  the  devisees  '  ^ 

should  take  expressly  as  joint-tenants ;  that,  therefore,  if         Doe 
^ny  words  ought  to  be  rejected,  they  were  the  words  which    littlewood 
^vere  less  plain  and  unambiguous,  from  which  a  tenancy 
in  common  was  only  to  be  inferred ;  that,  therefore,  the 
cleTisees  took  an  estate  as  joint-tenants  in  fee,  or  at  least 
as  joint-tenants  for  life,  with  remainder  to  their  heirs  in 
common. 

The  Court,  however,  cannot  consider  the  words  heirs 
and  assigns,  in  this  will,  as  any  other  than  words  of  inherit- 
soce,  denoting  the  nature  of  the  estate  taken  by  the  de- 
visees themselves. 

But  we  are  of  opinion  that  due  effect  may  be  given  to 

aU  the  words  in  this  devise,  by  deciding  that  the  devisees, 

^e  nieces,  took  an  estate  for  their  joint  lives  and  the  life 

of  the  survivor,  that  is,  as  joint-tenants,  with  remainder  to 

each  of  them  as  tenants  in  common  in  fee  after  the  death 

of  the  surviving  life:  in  other  words,  that  they  took  as 

tenants  in  common  in  fee,  subject  to  an  estate  for  their 

joint  lives,  and  the  life  of  the  survivor.     The  authority  for 

this  construction  is  to  be  found  in  Littleton's  Tenures, 

section  283,  in  which  it  is  said,  that  *'  If  lands  be  given  to 

two  men,  and  to  the  heirs  of  their  two  bodies  begotten,  in 

this  case  the  donees  have  a  joint  estate  for  the  term  of 

their  two  lives,  and  yet  they  have  several  inheritances ; 

f<^T  if  one  of  the  donees  hath  issue  and  die,  the  other 

^hich  survive th  shall  have  the  whole  by  the  survivorship 

■or  the  term  of  his  life,  and  if  he  which  surviveth  hath 

^'80  issue  and  die,  then  the  issue  of  the  one  shall  have  the 

^"^  Moiety,  and  the  issue  of  the  other  shall  have  the  other 

''^oiety  of  the  land ;  and  they  shall  hold  the  land  between 

^^^  in  common,  and  they  are  not  joint-tenants,  but  are 

*^'^*ni8  in  common.     And  the  cause  why  such  donees  in 

*^cU  case  have  a  joint  estate  for  term  of  tlieir  Hves  is,  for 

"*^  at  the  beginning  the  lands  were  given  to  them  two. 
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Exch.  of  PUat,  which  words  without  more  saying  make  a  joint  estate  to 

them  for  term  of  their  lives.  For  if  a  man  will  let  land  to 
another  by  deed  or  without  deed*  not  making  mention 
what  estate  he  shall  have,  and  of  this  make  livery  of  seisin, 
in  this  case  the  lessee  hath  an  estate  for  term  of  his  life; 
and  so  inasmuch  as  the  lands  were  given  to  them,  they 
have  a  joint  estate  for  term  of  their  lives.  And  the  reason 
why  they  shall  have  several  inheritances  is  this,  inasmuch 
as  they  cannot  by  any  possibility  have  an  heir  between 
them  ingendered,  as  a  man  and  woman  may  have,  &c., 
the  law  wills  that  their  estate  and  inheritance  be  such 
as  is  reasonable,  according  to  the  form  and  effect  of  the 
words  of  the  gift,  and  this  is  to  the  heirs  which  the  one 
shall  beget  of  his  body  by  any  of  his  wives,  and  to  the 
heirs  which  the  other  shall  beget  of  bis  body  by  any  of  bis 
wives  &c.,  so  as  it  behoveth  by  necessity  of  reason,  that 
they  have  several  inheritances.  And  in  this  case,  if  the 
issue  of  one  of  the  donees,  after  the  death  of  the  donees, 
die,  so  that  he  hath  no  issue  alive  of  his  body  begotten, 
then  the  donor  or  his  heir  may  enter  into  the  moiety  as  in 
his  reversion  &c.,  although  the  other  donee  hath  issue 
alive,  &c.  And  the  reason  is,  forasmuch  as  the  inherit- 
ances be  several,  &c.,  the  reversion  of  them  in  law  is 
several,  &c.,  and  the  survivor  of  the  issue  of  the  other 
shall  hold  no  place  to  have  the  whole.** 

It  appears  from  the  reasoning  of  Littleton,  that  the 
words  *'  heirs  of  their  two  bodies  "  must  of  necessity  give 
separate  inheritances,  because  they  can  mean,  in  the  case 
put,  nothing  else  but  their  several  and  respective  heirs  of 
the  body.  And  if  an  estate  tail  in  common  may  be  given 
by  such  words,  denoting  the  several  heirs  of  the  body, 
there  is  no  reason  why  an  estate  in  fee  in  common  may 
not  be  given  by  the  like  words,  denoting  the  heirs  general, 
as  in  the  present  case. 

Accordingly,  we  find  an  express  authority  for  words  of 
a  similar  import  giving  an  ei>tate  for  life  to  two  as  joint 
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tenanted  with  an  estate  in  fee  to  tbem  as  tenants  in  common,  ^'ch,  of  PUas, 

lubject  to  the  joint  estate  for  life,  in  2nd  Peere  Williams, 

280,  Barker  Y.GileM,  and  the  same  case  in  S  Brown's  P.C., 

897,  where  the  judgment  of  Lord  King  was  affirmed  by 

the  House  of  Lords.    That  was  a  case  of  a  devise  of  lands 

to  be  sold  for  the  payment  of  debts  and  legacies,  and  the 

rarplus  to  be  laid  out  in  lands,  to  be  settled  to  the  use  of 

the  testator's  two  nephews,  Robert  and  Jerome  Barker, 

and  the  survivor  of  ihem  and  their  heirs  and  assigns  for 

eter^  equally  to  be  divided  between  ihem^  share  and  share 

oMke. 

We  are  of  opinion,  therefore,  in  the  present  case,  as  Lord 
lUng  was  in  that,  that  the  devisees  took  an  estate  for  their 
joint  lif  es  and  the  life  of  the  survivor,  upon  the  expiration 
of  or  subject  to  which,  they  took  estates  in  fee  simple  as 
teDants  in  common.  The  ejectment,  therefore,  cannot  be 
maintabed  during  the  life  of  Elizabeth  Green,  and  there 
must  be  judgment  for  the  defendant  of  non  pros. 


Judgment  for  the  Defendant. 


Cowling  v.  Higginson. 

ARESPASS  for  breaking  and  entering  a  close,  called  Tr«fpaMqu. 
^^c  Birchin  Acre,  and  with  divers  horses,  and  the  wheels  under  2  &  3 
^f  divers  carts,  waggons,  and  other  carriages,  crushed  and  ^  Hght'o^r  wiy 
damaged  the  grass  of  the  plaintiff,  of  great  value,  to  wit,  for  the  occupiers 

ij.  *^  ^  ^       "  ^  of  a  close  for 

"^i  there  then  also  growing  and  being,  and  with  the  feet  of  20  years,  fur 
<<ie  sajj  horses,  and  with  the  wheels  of  the  said  carts,  waggons,  and 

tbeir  f  carriages,  aC 

^  ^  will  and  pleasure.    Replication,  traversing  such  right: — Held,  first,  that  under  this  issue 

P*^iiUff  might  shew  that  the  defendant  had  a  right  of  way  for  horses,  carts,  waggons,  and 

^1*^^  for  certain  purposes  only,  and  not  for  all,  and  was  not  compelled  to  new  assign ;  and 

cl^      *hew  that  the  purpose  for  which  the  defendant  had  used  the  road,  and  in  respect  of  which 

JJf^kui  was  brought,  was  not  one  of  those  10  which  his  right  extended, 
ilo^^vidly,  that  evidence  of  user  of  a  road  with  horses,  carts,  and  carriages,  for  certain  purposes, 
q^^f^t  neoeaaarily  prove  a  right  of  road  for  all  purposes,  but  that  the  extent  of  the  right  is  a 
^^^^  fior  the  jury,  under  all  the  circumstances  of  the  case. 
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Exeh.  of  PUat,  waggon8|  and  other  carriages,  tore  up,  subverted,  and 
'  ^    damaged  the  earth  and  soil  of  the  said  close,  &c. 
Cowling  Pleas,  first,  the  general  issue ;  secondly,  that  the  defend- 

HiQGiNsoN.  ^"^>  ^^^™  ^  period  long  before  and  at  the  said  several  times 
when  &c.,  in  the  said  declaration  mentioned,  hath  been, 
and  then  was  and  still  is,  in  the  lawful  possession  and  the 
occupier  of  part  of  a  certain  close,  called  Little  Marl  Field, 
near  to  the  said  close  in  which  &c ;  and  he  further  saith, 
that  on  the  north  of  the  said  cluse  in  which  &c.,  there  was, 
and  during  all  the  time  hereinafter  mentioned  hath  been, 
and  at  the  said  several  times  when  &c.,  there  was  and  still 
is,  a  certain  common  and  public  highway  leading  between 
a  certain  place,  to  wit,  Leigh,  and  a  certain  other  place, 
to  wit,  Tiidesley,  and  from  each  of  those  places  to  the 
other  of  them,  in  the  county  aforesaid  ;  and  the  defend- 
ant further  saith,  that  he  and  all  the  occupiers  of  the  said 
close  in  this  pica  first  above  mentioned,  have  actually  as 
of  right  used  and  enjoyed,  without  interruption  in  respect 
of  such  occupation,  for  the  full  period  of  twenty  years  next 
preceding  the  commencement  of  this  suit,  and  of  right 
ought  to  have  so  used  and  enjoyed,  and  he  the  said 
defendant,  being  such  occupier  as  aforesaid,  at  the  several 
times  when  &c.,  as  of  right  used  and  enjoyed,  and  still 
of  right  ought  to  use  and  enjoy,  the  liberty,  privilege, 
benefit,  and  easement,  as  often  as  he  or  they  might  have 
occasion,  to  go,  return,  pass,  and  repass  on  foot,  and  with 
horses,  carts,  waggons,  and  carriages,  from  tlie  said  close 
first  above  mentioned  to  the  said  highway  between  Leigh 
and  Tiidesley  aforesaid  and  back  again,  of  going  and  to 
go  from  and  out  of  the  said  close  first  above  mentioned, 
and  to  pass  and  repass  on  foot,  and  with  horses,  carts, 
waggons,  and  carriages,  from  the  said  close  into  and  along 
a  certain  way  leading  from  the  said  close  first  above  men- 
tioned to  the  said  close  in  which  &c.,  and  from  tlience 
unto,  into,  by,  through,  over,  along,  and  across  the  said 
close' in  which  &c.,  unto   and  into  a  certain  other  way 
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JeadiDff  from  the  said  close  in  which  &c.^  to  the  said  high-  Exeh,  rf  pieas, 

•  •  1838 

^^ray  so  on  the  north  side  of  the  said  close  in  which  &c.,  '  ^ 

ms  aforesaid,  and  so  back  again  from  the  said  highway  into      Cowlimo 
-Che  said  last  mentioned  way,  and  from  thence,  unto,  into,     n,oo*J,go^ 
ly,  through,  over,  along,  and  across  the  said  close  in  which 
Ac,  and  thence  into  the  said  first  mentioned  way  unto 
^md  into  the  said  close  first  above  mentioned,  at  all  reason- 
able times  of  the  year  at  his  and  their  free  will  and  plea- 
sure :  wherefore  the  defendants,  at  the  said  several  times 
^heo  &c.,  the  same  then  being  reasonable  times  for  that 
purpose,  having  occasion  to  use  the  way  in  this  plea  men- 
tioned, then  went,  passed,  and  repassed  on  foot,  and  with 
the  said  horses,  and  with  the  said  carts,  waggons,  and 
other  carriages,  from  and  out  of  the  said  close  first  above 
Bientioned,  into  the  said  first  mentioned  way,  and  thence 
out,  into,  by,  through,  over,  along,  and  across  the  said 
close  in  which  &c*,  into  the  said  other  way  as  aforesaid, 
And  thence  unto  and  into  the  said  highway  so  on  the 
north  side  of  the  said  close  in  which  &c.,  and  so  back  again 
from  the   said   highway  into  the   said  other  way  above 
mentioned,  and  thence  unto,  into,  by,  through,  over,  along, 
and  across  the  said  close  in  which  &c.,  and  thence  into 
the  said  first  mentioned  way,  unto  and  into  the  said  close 
first  above  mentioned,  using  the  said  way  there  for  the 
purpose  and   on  the  occasions  aforesaid,  as  he  lawfully 
niight  for  the  cause  aforesaid,  and  in  so  doing  the  said 
defendant,  with  the  said  horses,  and  with  the  wheels  of  the 
said  carts,  waggons,  and  other  carriages,  unavoidably  a 
little  crushed  and  damaged  the  said  grass  of  the  plaintiff 
^len  growing  and  being  in  and  upon  the  said  close  in 
^oich  &c.,  and  with  the  feet  of  the  said  horses,  and  with 
"^  wheels  of  the  said  carts,  waggons,  and  other  carriages, 
^  ^^t\e  tore  up,  subverted,  and  damaged  the  said  earth 
^^  Boil  of  the  said  close,  doing  no  unnecessary  damage  to 
^  plaintiff  or  the  occupiers  aforesaid,  which  are  the  said 
^^Yal  trespasses  in  the  declaration  above  mentioned,  and 
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Exeh.  of  Pkatt  wbereof  the   plaintiff  hath  above   thereof  eomplained 
.  '  ^    against  him. 

CowLiMo  The  third  plea  was  similar,  only  stating  the  user  for 

Hioaraioii.    ^o^^y  y®a"  instead  of  twenty. 

The  replication  traversed  both  these  pleas. 

At  the  trial  before  Coleridge,  J«,  at  the  last  Spring 
Assizes  at  Liverpool,  it  was  admitted  that  there  was  a 
right  of  way  for  farming  purposes  over  the  locus  in  quo, 
to  a  farm,  of  one  of  the  fields  of  which,  called  the  Little 
Marl  Field,  the  defendant  was  the  occupier;  but  the 
plaintiff's  counsel  contended  that  there  was  no  right  of 
carting  coals,  which  was  the  purpose  for  which  the  defend- 
ant  had  used  the  road  ;  and  it  was  proved  by  the  plaintiff 
that  no  coals  had  been  raised  under  that  farm  for  the  last 
70  years ;  that  about  70  years  ago  there  had  been  coal 
raised  there,  but  that  they  were  carted  from  the  pit  along 
a  different  road;  that  Tildesley,  to  which  the  road  led,  was 
then  a  very  small  village,  consisting  of  merely  a  few  houses; 
that  there  were  then  other  coal  pits  nearer  than  those  on 
the  defendant's  farm;  and  that  there  was  agate  across  this 
road,  the  key  of  which  was  kept  by  a  tenant  of  the  plain- 
tiff's ancestor.  The  defendant's  counsel  then  objected, 
first,  that  the  issue  was,  whether  there  was  a  right  of  way 
for  horses,  carts,  and  carriages ;  and  that  since  it  was  ad- 
mitted that  such  right  existed,  the  verdict  ought  to  be  for 
the  defendant;  and  that  if  the  plaintiff  relied  on  the 
defendant's  using  the  road  for  mining  purposes,  and  that 
he  had  no  such  right,  he  ought  to  have  new  assigned :  and 
secondly,  that  a  right  of  road  for  farming  purposes,  and 
with  horses,  carts,  and  carriages,  proved  a  right  for  all  pur- 
poses. The  learned  Judge,  after  consulting  Paiteson,  J., 
decided  both  points  in  favour  of  the  plaintiff ;  and  the 
defendant's  counsel  not  claiming  to  have  any  question  left 
to  the  jury,  the  learned  Judge  directed  them  to  find  a  ver- 
dict for  the  plaintiff,  giving  leave  to  the  defendant  to  move 
to  enter  a  verdict,  if  the  Court  should  be  of  a  contrary 


HioaiiTBoir. 
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opinion  on  either  of  the  points  taken.    Alexander  haiangi  Exeh.  of  pietu, 
mn  Easter  Term  last,  obtained  a  rule  accordingly,  ^  1838.  ^ 

.  COWLIRO 

CresstpeUg  Startie,  and  Wortley^  now  shewed  cause* —     _     v. 

^he  learned  Judge  was  right  in  deciding  that  the  general 

-ftraverse  of  the  right  as  pleaded,  was  sufficient,  and  that 

-mo  new  assignment  was  necessary.    The  object  of  a  new 

assignment  is  to  point  out  something  included   in   the 

cleclaration,  but  which  is  not  mentioned  in  the  plea.     In 

^bis  case,  the  plea  is  large  enough  to  cover  the  trespasses 

included  in  the  declaration,  and  no  new  assignment  was 

necessary ;  and  the  objection  at  the  trial,  that  the  plaintiff 

could  not  go  into  the  question  of  a  right  to  carry  a 

particular  species  of  produce,  such  as  coals,  upon  these 

pleadings,  was  properly  overruled:  Then,  as  to  the  effect 

of  the  evidence,  there  was  no  proof  of  any  user  of  this 

^sy  for  the  purpose  of  carrying  coal,  and  by  the  non-user 

of  it  for  such  a  purpose  sixty  years  ago,  when  coal  was 

'^ed  on  this  property,  a  presumption  arises  that  there 

^^s  no  right  of  way  for  the  carriage  of  such  produce. 

i  his  is  a  plea  of  user  under  the  recent  statute  2  &  3 

''▼ill.  4,  c.  71 ;  and  the  defendant,  by  so  pleading,  instead 

^^  pleading  a  general  prescriptive  right,  confines  himself 

^    what  he   has  actually   enjoyed  within  the  period   of 

^^enty  years ;  and  such  a  plea  can  only  be  supported  by 

piroof  of  actual  enjoyment  of  the  way  for  all  purposes. 

*^   is  the  absence  of  interruption  for  the  period  of  twenty 

years  which,  under  this  statute,  gives  him  the  right,  and 

II  lie  does  not  shew  a  user  of  the  way  for  all  purposes,  the 

plaintiff  could  have  no  opportunity  of  obstructing  him  in 

the  exercise  of  such  a  general  right.     The  right  here 

pleaded  is  in  the  most  general  terms  possible,  and  can  only 

"^  supported  by  proof  of  a  user  co-extensive  with  it.     In 

y^Uardv.  Dyson  («),  it  was  held  that  the  extent  of  the  user 

^  evidence  of  a  right  only  commensurate  with  the  user. 

(o)  1  Taunt.  279. 
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Exck,  of  Pleat,  [Parker  B. — In  that  case  Chambre,  J.,  differed  in  opinion 

1S38 

'  ^  from  the  other  Judges.]  That  case  was  in  its  circum* 
CowLiMo  stances  very  different  from  the  present.  If  a  party  wishes 
Hiao?N80N.  ^^  shew  that  he  has  a  more  extensive  right  than  that  which 
he  has  actually  enjoyed,  he  ought  not  to  plead  this  plea. 
Suppose  that  fifty  years  ago  the  defendant  had  attempted 
to  carry  coals  along  this  road,  and  that  he  had  been 
obstructed,  and  had  acquiesced  in  the  obstruction,  and 
that  for  a  period  less  than  twenty  years  he  had  used  the 
way  for  that  purpose,  could  it  be  said  that  he  might  plead 
this  plea  ?  In  Rex  v.  Marquis  of  Buckingham  (a),  it  was 
held  that  the  existence  of  a  bar  across  a  public  bridge, 
kept  locked  except  in  times  of  flood,  was  conclusive 
evidence  that  the  public  had  only  a  limited  right  to  use 
the  bridge  at  such  times;  and  an  indictment  for  not 
keeping  it  in  repair,  stating  it  to  have  been  used  by  all 
tlie  King's  subjects  ''  at  their  free  will  and  pleasure," 
was  held  ill  on  the  ground  of  variance.  There  is  a  great 
difference  between  a  public  and  a  private  road,  but  even 
in  the  former  the  right  may  be  limited :  Marquis  of  Staf" 
ford  V.  Coyney  (6),  where  it  was  held  that  there  might  be  a 
right  of  road  for  all  purposes  except  that  of  carrying  coals. 
The  case  of  Jackson  v.  Stacey  (c)  is  precisely  in  point ; 
there  there  was  a  general  plea  of  a  right  of  way,  as  here, 
with  this  advantage,  that  it  was  not  confined  to  the  period 
of  twenty  years,  and  Wood,  B.,  ruled  that  evidence  of  the 
user  of  a  way  for  agricultural  purposes  did  not  support  the 
plea  of  a  right  of  way  for  all  purposes,  but  was  evidence 
of  a  qualified  or  limited  right  only :  it  was  held,  therefore, 
that  where  A.  claimed  and  proved  a  right  to  carry  com 
and  manure  over  the  locus  in  quo,  he  had  not  therefore 
a  general  and  unlimited  right  to  carry  lime,  or  the  pro- 
duce of  a  quarry,  at  all  times  and  for  all  purposes*  In 
DretvellY.  Towler  (</),  which  was  trespass  for  cutting  lines  of 

(a)  4  Campb.  189.  (c)  Holt's  N.  P.  C.  466. 

(h)  7  B.  &  Cr.  257.  {d)  3  B.  &  Adol.  736. 
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the  plaintiff,  and  throwing  down  linen  thereon  hanging,  EJich,  of  pieas, 
the  defendant  pleaded  that  he  was  possessed  of  a  close,  '  ^ 

-and  because  the  linen  was  wrongfully  in  and  upon  the  said      Cowling 
close,  he  removed  it ;  to  which  the  plaintiff  replied  that     hiooinson. 
J.  G.,  being  seised  in  fee  of  the  close,  and  of  a  messuage 
yfiih  the  appurtenances  contiguous  to  it,  by  lease  and 
xelease   conveyed   to  W.  H*  the   messuage   and   all  the 
casements,  liberties,  privileges,  &c.,  to  the  said  messuage 
lelonging,  or  therewith  then  or  late  used,  &c. ;  that  before 
and  at  the  time  of  such  conveyance  the  tenants  and  occu- 
piers of  the  messuage  used  the  easement,  &c.,  of  fastening 
ropes  to  the  said  messuage  and  across  the  close  to  a  wall 
iQ  the  said  close,  in  order  to  hang  linen  thereon  to  dry,  as 
often  as  they  had  occasion  so  to  do,  at  their  free  will  and 
pleasure,  and  that  the  plaintiff  being  tenant  to  W.  H.  of 
^e  said  messuage,  did  put  up  the  lines  &c«     The  rejoinder 
took  issue  on  the  right  as  alleged  in  the  replication  ;  and 
It  Was  held,  that  proof  of  a  privilege  for  the  tenants  to  hang 
">^es  across  the  yard  for  the  purpose  of  drying  linen  for 
^eir  own  families  only,  did  not  support  the  alleged  right; 
^^  the  ground,  that  the  right  claimed  by  the  plaintiff  was 
larger  than  that  proved.     That  is  expressly  in  point; 
^here  the  evidence  of  hanging  linen  to  dry  was  evidence 
to    go  to  the  jury  of  a  general  right,  as  much  as  in  the 
pJPesent  case.     [Parke,  B. — Suppose  that  instead  of  being 
^  plea  under  the  statute,  this  had  been  a  plea  for  the  larger 
PTescription  in  the  terms  in  which  it  is  usually  pleaded, 
^ould  not  that  have  been  supported  by  shewing,  that  upon 
every  occasion  when  it  was  required  to  take  carts  that 
^&7i  they  had  done  so?]     That  might  be  a  question  for 
^oe  jury.     But  here  the  way  was  only  used  for  agricul- 
tural purposes ;  and  though  there  was   evidence  of  the 
getting  of  coal  in  the  defendant's  close  seventy  years  ago, 
«waa  carried  another  way.    [Parke,  B. — If  it  had  been 
'Oewf)^  that  from  time  immemorial  it  had  been  used  as  a 
^^T   for  all  purposes  that  were  required,  would  not  that 

^^X*.  IV.  T  M.  W. 
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Ezch.  of  PUat,  be  evidence  of  a  general  right  of  way  ?    Can  you  refer  me 
^     to  a  plea  of  right  of  way  for  agricultural  purposes  only  ?] 
Cowling       Such  a  plea  is  to  be  found  in  Reignolds  v.  Edwards  (a); 
HiooiMioK.    ^"^  ^  precedent  of  a  declaration  for  the  obstruction  ol 
a  right  of  way  for  the  carriage  of  coals,  is  to  be  found 
in  Iveson  v.  Moore  (&)•      If  pleaded  too  largely,  it  ii 
fatal,  as  appears  from  Drewell  v.  Towler  and  Jackson  ▼. 
Stacey.    The  general  rule  of  pleading  is,  that  it  must  \h 
shewn  what  sort  of  purpose  the  way  is  used  for,  whethei 
for  persons  on  foot,  or  horses,  or  carriages:  Com* Dig, 
Chimin  Priv.  B. ;    Vin.   Abr.   Chimin  Priv.  H.;  1  RoU 
Abr.  391.    Here  the  claim  is  in  the  most  ample  terms.    In 
the  absence  of  the  grant  itself,  on  which  the  right  is  sup- 
posed to  be  founded,  the  user  must  be  looked  to;  in  tliis  case 
the  right  is  claimed  generally,  but  the  user  limits  tbc 
right,  for  no  user  has  been  shewn  for  the  carriage  of  coalj 
but  only  for  agricultural  purposes,  and  therefore  the  plea 
is  not  supported.     [Lord  Abinger,  C.  B. — The  extent  o' 
the  right  must  depend  upon  the  circumstances.    If  a  roaa 
led  through  a  park,  the  jury  might  naturally  infer  the  righ 
to  be  limited ;  but  if  it  went  over  a  common,  they  migt 
infer  that  it  was  a  way  for  all  purposes.     Using  a  road  m 
a  footpath  would  not  prove  a  general  right;  nor  proof  th« 
a  party  had  used  a  road  to  go  to  church  only.  Some  analo  « 
should  be  shewn  between  farming  and  mining  purposes... 
do  not  agree  with  the  opinion  of  Mr.  Justice  Chambre^ 
Ballard  v.  Dyson,  but  think  that  of  the  rest  of  the  Co  « 
preferable.     Parke^  B. — If  they  shew  they  have  usedl 
time  out  of  mind,  for  all  the  purposes  that  they  wantetf, 
it  would  seem  to  me  to  give  them  a  general  right.]     Tliat 
would  be  a  question  for  the  jury.     Here  we  shewed  that 
they  had  carried  coals  a  different  way.     [^Parke^  B,--. 
That  would  tend  to  shew  that  the  way  was  not  used  fbt 
all  the  purposes  it  was  required.    You  contend  that  thi 
loading  of  the  carriage  constitutes  the  difference;  thai 

(a)  Willes,  282.  (6)  3  Lord  Raym.  291 ;  1  Salk.  15 ;  Garth.  45] 
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there  may  be  a  rieht  to  carry  corn  and  manure,  though  not  Ejteh.  of  PUas, 

•  1838 

eoak.]     The  actual  user  limits  the  extent  of  the  right;  it  '  ^ 

was  prored  that  although  the  owners  of  this  land  had      Cowling 
coals  to  carry,  they  had  not  been  carried  over  this  way  but     hiqginson. 
another^  therefore  the  right  was  negatived  in  particular  as 
lo  eoals.     [Lord  Ablnger^  C.  B. — But  that  obstruction,  if 
mttjt  was  not  within  the  twenty  years.]     It  is  not  con- 
"ieiided  that  there  might  not  be  a  case  to  go  to  the  jury. 
Suppose  that  for  the  last  twenty  years  they  had  only 
^ranted   to  pass  on  foot — the  statute  gives  no  right  of 
'pleading  the  actual  enjoyment  for  some  purposes,  and 
if  proved  to  have  been  so  used  for  some  purposes,  it  does 
not  follow  that  they  shall  be  entitled  to  use  it  for  all. 
The  statute  makes  no  alteration  as  to  the  mode  in  which 
a  right  of  way   may  be  acquired,  but  only  allows  it  to 
be  acquired  within  a  shorter  time.     The  condition,  how- 
ever, upon  which  it  is  to  be   acquired,  is  actual  enjoy- 
ment of  the  right  without  interruption.       Here  there 
has  been  no  enjoyment  of  a  right  for  the  carriage  of 
coals,  for  none  were  produced  upon  this  land  during 
that  period  until  very  recently.     [Parke,  B.— But  there 
hu  been    an  actual   enjoyment  during    that   period   of 
a  right  of  way   for   carts   and    carriages.]       That    was 
for  some  purposes  only,  and   it  never  could  be  the  in- 
tention of  the  act  that  the  enjoyment  of  a  right  of  way 
for  some  purposes  should  give  a  right  for  all.      As  to  the 
general  law,  a  way  can  only  be  claimed  by  prescription,  or 
grant,  or  of  necessity  :  and  in  the  case  of  a  grant,  or  pre- 
scription^  which  presupposes  a  grant,   the  way  must  be 
continued  according  to  the  extent  of  its  original  creation, 
vithout  prejudice  to  the  grantor :  Roll.  Abr.  394,  Howell 
^'King  {a).     There  it  was  held  that  if  A  has  a  way  from 
i  to  C,  and  occupies  lands  beyond  C,  he  cannot  justify 
using  the  way  to  those  lands.     It  may  be  more  prejudicial 
to  the  grantor  to  alter  the  user,  than  to  alter  the  way  by 

(a)  1  Mod.  191. 
t2 
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Exch,  of  Pieatt  extending   its  termination,    as    by  converting  a   private 
w  building  into  a  manufactory  and  using  it  for  the  purpose 

CowLiNo       of  the  manufactory.    [_Parkc,  B. — You  must  generalise  to 

mm 

HiaoiNsoir.  some  extent.  If  your  argument  is  to  be  taken  strictly,  it 
must  be  confined  to  tiie  identical  carriages  that  have  previ- 
ously been  used  upon  the  road,  and  would  not  warrant  even 
the  siiohtest  alteration  in  the  carriage  or  the  loading,  or 
the  purpose  for  which  it  was  used.]  When  that  difficulty 
is  arrived  at,  it  is  a  question  of  fact  for  tlie  jury,  but  here  it 
must  be  considered  that  the  jury  have  negatived  the  right 
to  use  the  way  for  the  carriage  of  coal.  To  support  this 
plea,  the  defendant  ought  to  have  shewn  actual  enjoyment 
of  the  way  for  all  purposes  for  the  full  period  of  twenty 
years,  which  he  has  not  done.  The  pleas  under  the  statute 
are  founded  upon  actual  enjoyment. — They  cited  also 
Brig/it  V.  Walker  {a)  t  and  Monmouthshire  Canal  Company 
V.  Harford  (b), 

Alexander  and  IVighiman^  in  support  of  the  rule. — The 
right  of  way  set  up  in  the  plea  was  distinctly  proved  by 
the  evidence.  The  declaration  charges  the  defendant  with 
breaking  and  entering  the  plaintiff's  close,  and  with  horses, 
carts,  and  carriages,  subverting  the  soil ;  and  the  defendant 
has  shewn  by  evidence  that  he  has  aright  to  enter  the  close 
with  horses,  carts,  and  carriages.  The  evidence  shewed  a 
user  of  the  way  for  any  purposes  for  which  it  was  wanted, 
and  that  it  was  never  interrupted  :  and  therefore  the  issue 
was  proved  on  the  part  of  the  defendant.  At  the  time 
that  the  coal  was  raised,  sixty  or  seventy  years  ago,  it 
appeared  from  the  evidence,  that  Tildesley  consisted  of 
only  three  or  four  houses,  and  that  there  were  coal-mines 
nearer  to  Tildesley  than  this  property,  which  will  account 
for  the  coals  being  carried  in  a  contrary  direction  to  a 
more  populous  neighbourhood.  [Parke,  B. — The  coals 
were  raised  on  the  same  estate  in  respect  of  which  the 

00  J  C.  M.  &  R.  217.  (6)  Ibid.  614. 
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rieht  of  way  was  claimed.     Should  you  not  have  asked  Exek,  of  PUas, 

•  1838 

"^e  learned  Judge  to  submit  that  question  to  the  jury,  '  ^ 

^md  urged   that   this   was   not   confined   to   a  right  for      Cowling 
particular  purposes  only?]     The  new  trial  was  applied     hiooInsox. 
'ibr  on    the   ground   that    tlie    learned    Judge   had  not 
submitted  that  question  to  the  jury.     In  this  case,  what 
would    have    been   proved    by   the   defendant   that   was 
not  proved   by  the  plaintiff?     It  was  proved  that   the 
way  was  used  by  the  owners  and  occupiers  of  the  de- 
fendant's land,  whenever  and  for  whatever  purposes  they 
'  wanted  to  use  it.     If  it  was  necessary  to  prove  the  user  of 
the  way  for  every  specific  purpose  that  might  afterwards 
be  required,  no  way  could  be  supported.     It  would  be  a 
manifest  injustice  to  put  that  construction  on  the  statute 
u  to  actual  user.     [Lord   Abinger,  C.  B. — All  that  the 
phun tiff  contends  is»  that  the  jury  are  to  infer  from  user  for 
all  purposes  a  general  right,  or  from  limited  user  a  limited 
right.     Parke,  B. — It  has   been   rather  conceded   than 
proved,  that  the  way  has  been  used  for  all  purposes  that 
were  required.]     In  Jackson  v.  Stacey,  it  is  expressly  as- 
sumed, that  the  jury  had  found  that  the  way  was  used  for 
agricultural  purposes  only.     In  Ballard  v.  Dyson,  Cham- 
iff,  J.,  was  of  opinion  against  the  other  three  judges. 
[farke,  B. — To  apply  his  doctrine  in  the  present  case,  he 
vould  say  that  it  was  evidence  to  be  left  to  the  jury  of  the 
right  to  go  with  carts  however  loaded.]     Certainly.     In 
fox  V.  Lyon  (a),  the   exception  was   distinctly   proved, 
/ffx  V.  Marquis  of  Buckingham  U  manifestly  distin;Tuish- 
able.     Here  there  is  no  locking  of  the  gate  ai^ainst  any 
thing  going  through.    There  is,  therefore,  no  proof  of  any 
interruption  to  the  right  of  way  claimed  and  proved. 

Lord  Abinger,  C.  B. — I  do  not  give  any  opinion  upon 
the  effect  of  the  eviiiei.ce  ;  but  I  should  certainly  say  that 
it  is  not  a  necessary  inference  of  law,  that  a  way  for  agri- 

{a)  Ry.  &  Mo    151. 
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CASES  IN  THE  EXCHEQUSR^ 


Cowling 

V. 
HiGOINSON. 


Exch.  of  PUat,  cultural  purposes  is  a  way  for  all  purposes,  but  that  it  is  a 

question  for  the  jury  in  each  particular  case,  to  be  deter- 
mined upon  the  various  facts  established  in  each  case. 
If  a  way  has  been  used  for  several  purposes,  there  may 
be  a  ground  for  inferring  that  there  is  a  right  of  way  for 
all  purposes ;  but  if  the  evidence  shews  a  user  for  one 
purpose,  or  for  particular  purposes  only,  an  inference  of  a 
general  right  would  hardly  be  presumed.  I  wish  to  say 
nothing  as  to  the  inference  to  be  drawn  by  the  jury  in  this 
particular  case.  The  question  is  entirely  for  them  to 
determine  on  the  facts  submitted  to  them.  I  think  there 
ought  to  be  a  new  trial  on  payment  of  costs. 


Parke,  B. — I  am  clearly  of  opinion  that  the  defendant 
is  not  entitled  to  succeed  on  the  question  as  to  the  new 
assignment.  [He  then  stated  the  plea].  To  make  out  this 
plea,  it  is  necessary  to  shew  an  enjoyment  of  the  way  gene- 
rally as  of  right,  for  the  period  during  which  the  plea 
states  it  to  have  been  used ;  he  must  have  used  it  for  all 
purposes  as  of  rig/U ;  and  such  user,  for  all  purposes  for 
which  it  was  wanted,  would  he  evidence  to  go  to  the  jury  of 
a  general  right.  Under  a  plea  of  prescription  of  a  way,  it 
was  necessary  to  shew  a  user  of  it  for  all  purposes  time 
out  of  mind,  according  to  the  usual  terms  in  which  such  a 
plea  is  pleaded.  If  it  is  shewn  that  the  defendant,  and 
those  under  whom  he  claimed,  had  used  the  way  when- 
ever they  had  required  it,  it  is  strong  evidence  to  shew 
that  they  had  a  general  right  to  use  it  for  all  purposes, 
and  from  which  a  jury  might  infer  a  general  right.  In 
this  particular  case,  I  think  the  user  is  evidence  to  go 
to  the  jury  that  the  defendant  had  a  right  to  a  way  for  all 
purposes  for  twenty  years.  As  to  the  effect  of  such  evi- 
dence, it  is  unnecessary  to  offer  any  opinion.  If  the  way 
is  confined  to  a  particular  purpose,  the  jury  ought  not  to 
extend  it,  but  if  it  is  proved  to  have  been  used  for  a 
variety  of  purposes,  then  they  might  be  warranted  in  find- 
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ing  a  way  for  all.     You  must  generalise  to  some  extent,  f^cf*-  of  PUat, 

mnd  whether  in  the  present  case  to  the  extent  of  establish-  ^  '  ^ 

ang  a  right  for  agricultural  purposes  only,  is  a  question  cowlino 

tfor  the  jury.  Hioqinson. 

Rule  absolute  for  a  new  trial,  on 

payment  of  costs. 


In  re  Scott  and  Others. 

JxIAULE^  in  a  former  term,  had  obtained  a  rule  calling  where  a  petition 
upon  the  Atiorney-General  and  others  interested  in  this  Jh^n^^Jl^or 
matter,  to  shew  cause  why  the  recognizances  which  had  Commons 

,  .         «        -  against  the  re- 

been  entered  into  by  Scott  and  his  sureties,  for  the  pro-  turn  of  a  mem- 

secution  of  an  election  petition,  should  not  be  vacated.  At  day  appointed 
the  election  for  the  county  of  Merioneth,  in  the  year  1836,  for  taking  the 

•'  .  petition  into 

Mr.  Richards  was  elected.  Sir  William  Wynne  being  the  consideration, 
unsuccessful  candidate.     A  petition  against  the   return  faiu  to  appear, 
TO  presented  by  Mr.  Scott,  and  he,  and  Mr.  Silver  and  ?"/Jkf„guYnto 
the  Rev.  John  Nanney  as  his  sureties,  entered  into  the  consideration  is 

\  discharged,  the 

recognizances  required  by  the  9  Geo.  4,  c.  22,  s.  5,  which  Speaker  has 
enacts,  "  That  no  proceeding   shall   be   had  upon  any  9°Geo.\  c*^22, 
such  petition,  unless  the  person  or  persons  subscribing  the  **^^'  *°^*f*th 
ttme,  or  some  one  or  more  of  them,  shall,  within  fourteen  sitting  member 
(lays  after  the   same   shall  have  been  presented  to  the  if  the  amount 
House,  or  within  such  further  time  as  shall  be  limited  by  ^^{(hin  six 
4e  House,  personally  enter  into  a  recognisance  to  our  months  after 

,  ,  demand,  he  has 

oOTereign  Lord  the  King,  according  to  the  form  hereunto  power  by 
annexed,  in  the  sum  of  1,000/.,  with  two  sufficient  sureties  certify  the're- 
in  the  sum  of  500/.  each,  or  four  sufficient  sureties  in  the  cognizances 

'  entered  mlo  by 

sum  of  2oOL  each,  for  the  payment  of  all  costs,  expenses,  the  petitioner 

.  and  his  sureties 

and  fees,  which  shall  become  due  to  any  witness  sum-  into  the  Ex- 
moned  in  behalf  of  the  person  or  persons  so  subscribing  iha^defauU  has 
&uch  petition,  or  to  any  clerk  or  officer  of  the  House,  ^^*^"  ""****  *" 

*  "  payment  ;  upon 

which  the  recog- 
nisances are  to  have  the  same  effect  as  if  estreated  in  a  court  of  law. 


2j8  cases  in  the  EXCHEQUBRy 

ixek,  of  Pleas,  upoti  the  trial  of  such  petition,  or  to  any  party  who  shall 

'  J     appear  before  the  House  ^  or  any  Committee  of  the  House f  i» 

In  re  opposition  to  such  petition,  in  case  such  person  or  persons 

Scott 

shall  fail  to  appear  before  the  House,  at  such  time  or  times 
as  shall  be  fixed  by  the  House  for  taking  such  petition 
into  consideration  ;  or  in  case  such  petition  shall  be  with- 
drawn by  the  permission  of  the  House ;  or  in  case  such 
committee  shall  report  to  the  House,  that  such  petition 
appears  to  them  to  be  frivolous  or  vexatious.*' 

On  the  day  appointed  for  taking  the  petition  into  consi- 
deration, the  petitioner  not  appearing,  the  order  for  taking  it 
into  consideration  was  discharged,  whereupon  the  Speaker 
caused  the  costs  of  the  sitting  member  to  be  taxed,  and 
delivered  his  certificate  of  their  amount  pursuant  to  the 
60th  section  of  the  same  act,  which  enacts — "That  the 
costs  and  expenses  of  prosecuting  or  opposing  any  peti- 
tion, presented  under  the  provisions  of  this  act,  and  the 
costs,  expenses,  and  fees  which  shall  be  due  and  payable 
to  any  witness  summoned  to  attend  before  such  committee, 
or  to  any  clerk  or  officer  of  the  House  of  Commons,  upon 
the  trial  of  any  such  petition,  shall  be  ascertained  in 
manner  following,  (that  is  to  say),  that  on  application  made 
to  the  Speaker  of  the  House  of  Commons  within  three 
months  after  the  determination  of  the  merits  of  such  peii* 
lion,  by  any  such  petitioner,  party,  witness,  or  officer  as 
before  mentioned,  for  ascertaining  such  costs,  expenses, 
or  fees,  the  Speaker  shall  direct  the  same  to  be  taxed  by 
two  persons,"  [the  act  here  describing  who  they  are  to  be], 
''  and  the  persons  so  authorized  and  directed  to  tax  such 
costs,  expenses,  and  fees,  shall  and  they  are  hereby  re* 
quired  to  examine  the  same,  and  to  report  the  amount 
thereof,  together  with  the  name  of  the  party  liable  to  pay  the 
same,  to  the  Speaker  of  the  said  House,  who  shall,  upon 
application  made  to  him,  deliver  to  the  party  or  partiea  a 
certificate  signed  by  himself,  expressing  the  amount  of  the 
costs,  expenses,  and  fees,  allowed  in  such  report,  together 
with  the  name  of  the  party  liable  to  pay  the  same ;  and  the 
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persons  so  appointed  to  tax  such  costs,  expenses^  and  fees,  Etch,  of  PUm§, 
and  to  report  the  amount  thereof,  are  hereby  authorized  to  '  ^ 

demand  and  receive  for  such  taxation  and  report  such  fees  in  re 

as  shall  be  from  time  to  time  fixed  by  any  resolution  of  the  ^^^^' 

House;  and  such  certificate  so  signed  by  the  Speaker  shall 
be  conclusive  evidence  of  the  amount  of  such  demands  in  all 
cases,  and  for  all  purposes  whatsoever."  The  petitioners 
having  neglected  to  pay  these  costs,  the  petitioner  certi- 
fied the  recognisances  into  this  Court,  under  the  ()5th  sec- 
tion, by  which  it  is  enacted — **  That  if  any  petitioner  or 
petitioners  who  shall  have  entered  into  such  recognisance 
as  aforesaid,  shall  neglect  or  refuse,  for  the  space  of  seven 
days  after  demand,  to  pay  to  any  witness  who  shall  have 
been  summoned  on  his  or  their  behalf,  before  the 
House  or  such  select  committee,  on  the  trial  of  such 
petition,  the  sums  so  certified  as  aforesaid  by  the  Speaker 
to  be  due  to  such  witness,  together  with  the  further  sum 
of  forty  shillings  per  diem  for  every  day,  during  which 
Buch  petitioner  or  petitioners  shall  delay  to  satisfy  the 
ume ;  or  if  such  petitioner  or  petitioners  shall  neglect  or 
refuse,  for  the  space  of  six  months  after  demand,  to  pay  to 
*ny  oflBcer  of  the  House,  or  to  any  party  who  shall  appear 
in  opposition  to  the  said  petition,  the  sum  so  certified  by 
the  Speaker  as  aforesaid  to  be  due  to  such  officer  or  party, 
for  their  fees,  costs,  or  expenses,  and  that  such  neglect  or 
refusal  shall  be  proved  to  the  Speaker's  satisfaction  by 
affidavit  sworn  before  any  Master  of  the  High  Court  of 
Chancery,  and  such  Master  is  hereby  authorized  to  ndmi- 
'^'^ter  such  oath,  and  is  authorized  and  required  to  cer- 
"fy  auch  affidavit  under  his  hand ;    in  every  such  case, 

*^^h  person  or  persons  shall  be  held  to  have  made  default 

'"  his  or  tlieir  said  recognisance  ;  and  the  Speaker  of  the 
^^se  of  Commons  shall  thereupon  certify  such  recogni- 

^^^e  into  the  Court  of  Exchequer,  and  shall  also  certify 
'^^  such  person  or  persons  have  made  default  therein, 

***^  such  certificate  shall  be  conclusive  evidence  of  such 


S80  CASKS  IM  THE  BXCHEQVBRy 

Exeh.  4(f  PUat,  default,  and  the  recognisance  being  so  certified  shall  have 

^   '  ^     the  same  effect  as  if  the  same  were  estreated  from  a  coort  of 

In  re         law."  The  rule  was  applied  for  and  obtained  on  the  ground 

Scott  • 

that  the  latter  section  only  gave  the  Speaker  power  to  tax 
the  costs  in  cases  where  a  decision  had  been  come  to  by  a 
committee  upon  the  merits  of  the  petition,  and  did  not 
apply  to  a  case  like  the  present,  where  no  such  deter* 
mination  had  been  come  to ;  and  therefore  the  costa  not 
being  legally  due,  the  recognisances  had  not  been  for- 
feited, and  ought  to  be  taken  off  the  file. 

Sir  W.  Folleit,  in  Easter  term  last,  shewed  cause  against 
the  above  rule,  citing  Brut/eresv.  Halcomb  (a) ;  and  Mauk 
was  heard  in  support  of  the  rule ;  but  the  arguments,  and 
the  several  clauses  of  the  act  of  Parliament  which  apply  to 
the  question,  are  so  fully  stated  in  the  judgment,  that  it  is 
not  thought  necessary  to  report  them. 

Cur.  adv.  vult. 
The  judgment  of  the  court  was  now  delivered  by 

Parke,  B. — An  application  was  made  some  terms  ago, 
but  not  argued  until  lute  in  the  last  term,  to  take  a  recog- 
nisance off  the  file,  which  had  been  certified  into  this  couit 
by  the  Speaker  of  the  House  of  Commons,  pursuant  to  the 
9  Geo.  4,  c.  3S,  s.  65.  The  facts  were,  that  a  petition  was 
presented  against  the  return  for  the  county  of  Merioneth, 
and  the  usual  recognisance  was  entered  into,  but  the  peti- 
tioner omitted  to  appear  before  the  House  on  the  day 
fixed  for  hearing  the  petition,  in  consequence  of  which  no 
committee  was  struck  for  the  trial  of  the  merits  of  the 
election.  The  Speaker,  however,  caused  the  costs  to  be 
taxed  by  the  persons  pointed  out  by  the  60th  section, 
and  the  petitioner  having  refused,  for  six   months  after 

{a)  3  Ad.  &  £llis,  liS\;  5  Nev.  and  Man.  149. 
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the  demand    of  the   amount,  to  pay  them  to  the  party  JSxeh.  of  puob, 
petitioned   against,   the    Speaker    certified    the    defauk  '  ^ 

and  recognisance  into  this  Court.     The  question  is,  whe-         in  re 
ther  he  bad  power  to  do  so,  and  the  recognisance  can  be 
enforced. 

This  question  depends  upon  the  construction  of  the 
statute  9  Geo.  4,  and  the  only  difficulty  in  the  case,  upon 
the  face  of  the  statute  itself,  arises  from  the  wording  of 
theOOth  section,  which,  taken  to  the  letter,  appears  to 
authorize  a  taxation  of  costs  only  in  the  case  where  there 
has  been  a  determination  of  the  merits  of  the  petition ;  and 
the  Speaker  is  to  certify  such  costs  only,  and  in  the  event 
oflhe  non-payment  of  the  costs  so  certified,  and  those 
only,  is  be  authorized  to  certify  the  recognisance  into  the 
Exchequer.  It  is  not  contended,  on  the  part  of  the  Crown, 
that  the  Speaker  can  certify  such  a  recognisance  into  this 
Court  at  common  law  :  certainly,  his  certificate  of  the  de- 
fault would  not  be  binding  and  conclusive  ;  audit  is,  there- 
fore, argued  on  the  part  of  the  conusors,  that  in  the  event 
vhich  has  happened,  as  the  recognisance  could  not  be 
certified  under  the  statute,  it  has  never  been  forfeited  at 
^)and  ought  to  be  taken  ofiTthe  file. 

The  act  in  question  is  not  very  carefully  drawn,  and 
there  are  difficulties  in  the  way  of  the  construction  con- 
tended for  on  both  sides.  In  order  to  give  effect  to  that 
offered  on  the  part  of  the  Crown,  tlie  words  of  the  60th 
^^ction  must  be  qualified,  and  construed  to  mean,  that  the 
costs  are  to  be  taxed  within  three  months  after  the  deter- 
mination of  the  merits  of  such  petition,  if  such  deiermin- 
^iion  should  take  place,  otherwise  at  any  time;  on  the 
^cr  hand,  the  construction  proposed  by  the  conusors 
'Anders  one  clause  of  the  condition  of  the  recognisance 
"Operative.  The  recognisance  is  rendered  defeasible  if 
^l^e  Conusors  *'  shall  pay  the  costs  and  expenses  of  the 
f^^y  who  shall  appear  before  the  House  in  opposition  to 
'he  petition,  in  case  the  petitioner  shall  fail  to  appear 
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E*c/i.  of  Pleas,  before  the  House  at  the  time  fixed  for  takinsf  the  said 

1838.  ...  ,  .  .  . 

^  '  ^     petition  into  consideration,  or  in  case  the  petition  shall  be 

In  re  Withdrawn,  or  in  case  the  select  committee  shall  vote  the 
petition  to  be  frivolous  and  vexatious ;"  and  it  is  not  merelj 
a  clause  in  the  recognisance  stated  in  the  schedule,  which 
might  have  been  copied  incautiously  from  that  in  the  5S 
Geo.  3,  but  in  the  enacting  part  of  the  statute  itself,  section 
5,  it  is  provided  that  the  recognisance  shall  be  so  con- 
ditioned. 

We  must,  therefore,  in  construing  the  statute,  either 
modify  the  language  of  the  60th  section,  or  wholly  strike 
out  a  part  of  the  recognisance,  and  read  it  as  if  the  con- 
dition were  tu  pay  only  in  case  the  petition  was  voted 
frivolous  and  vexatious;  of  these  two  courses,  if  we  are 
to  determine  the  question  of  construction  by  the  terms  of 
the  act  itself  alone,  the  one  which  does  the  least  violence 
to  the  words  of  the  legislature  is  to  modify  the  language 
of  the  GOth  section  in  the  manner  proposed ;  and  that 
done,  we*  give  effect  to  every  enactment  of  the  statute; 
we  make  every  part  of  the  recognisance  operative,  and 
enable  the  speaker  to  direct  the  costs  to  be  taxed  in  every 
case,  and  not  only  does  this  construction  of  the  act  do  the 
least  violence  to  its  words,  but  is  most  consistent  with  one 
of  the  manifest  objects  of  the  legislature,  the  prevention 
of  vexatious  petitions.  If  the  construction  contended  for 
on  the  part  of  the  petitioner  were  to  prevail,  petitions 
might  be  presented  for  the  purpose  of  vexation  and  annoy- 
ance, or  with  a  view  of  disabling  a  member  from  serving 
on  committees,  and  abandoned  at  the  last  moment  without 
any  evil  consequence,  under  the  act,  tu  the  parties  petition- 
ing or  their  sureties;  and  the  petitioners  might  thus,  by 
their  own  mere  authority,  in  effect,  withdraw  a  petition, 
which,  by  the  9th  section,  the  House  itself  is  prevented 
from  permitting  them  to  do,  except  in  certain  cases. 
The  argument  on  the  other  side  is,  that  it  would  he  an 
advantage  to  the  sitting  menit)erj<,   that  their   opponents 
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fhould  have  this  locus  penitentise,  by  which  they  might  Exeh.  of  PUas, 

183S 

▼e  both  parties  the  expense  of  litigation  before  a  com- 


iKiittee ;  but  this  argument  may  be  answered,  on  the  other  in  re 

mide,  by  the  observation,  that  according  to  the  construc- 
tion contended  for  by  the  Crown,  there  will  be  the  same 
locus  penitentiaBy  if  the  sitting  member  chooses  to  give  it, 
agreeing,  that,  provided  the  petitioner  should  abstain 
appearing  before  the  House  on  the   day  fixed,  he 
old  forego  the  claim  for  his  costs,  and  not  procure  them 
-Kobe  taxed. 

The  view,  therefore,  that  we  take  of  the  act  itself, 

adopting  the  usual  rules  of  construction,  and  considering 

%he  object  of  the  legislature,  apparent  on  the  face  of  the 

met^  is,  that  the  recognisance  has  been  forfeited  in  this  case, 

mnA  duly  certified  into  this  Court. 

But  it  is  said  that  a  reference  to  the  statutes  on  this 
Mbject,  which  the  9  Geo.  4,  was  to  consolidate,  amend, 
suid  simplify,  ought  to  lead  us  to  a  different  conclusion, 
and  that  from  that  reference,  coupled  with  the  act  in 
^loestion,  it  will  appear  to  have  been  the  intention  of  the 
kgiilature  to  have  taken  away  from  the  party  petitioned 
sgtinst  the  right  to  his  costs  if  the  petition  was  aban- 
doned, and  the  petitioner  did  not  appear  in  the  House  at 
the  day  appointed.     The  examination  of  the  provisions 
sT  these  statutes,  though  it  has  induced  us  to  entertain 
iMre  doubt  than  we  should  have  done  on  the  purview 
rf  the  statute  9  Geo.  4  alone,  does  not  lead  us  to  this 
ttsclusion. 

The  statutes  to  be  examined  are  the  28  Geo.  3,  c.  52, 
tid53Geo.8,c.7l. 

The  28  Geo.S,  c.52,  is  the  first  statute  which  requires 
t  recognisance.   Section  5  enacts,  that  no  proceeding  shall 
le  had  on  any  petition,  unless  a  recognisance  is  entered 
iBto,  in  a  certain  time,  in  the  sum  of  200/.,  with  two  sure- 
ties in  100/.  each,  the  condition  of  which  is,  that  the  peti- 
Ifooer  is  to  appear  on  the  day  fixed  for  taking  the  petition 


g64  CASES  IN  THG  KXCHEQUBR^ 

BxcK  of  Piea9,  into  Consideration,  and  also  to  appear  before  any  select 
^^^^^\^  committee  that  shall  be  appointed  for  the  trial  of  the 
In  n  petition,  and  shall  renew  the  same  until  the  committee 
^^^^*  should  have  been  appointed,  or  the  petition  withdrawn  by 
permission  of  the  house.  This  recognisance,  it  is  to  be 
observed,  is  not  for  payment  of  costs,  but  becomes  absolute 
in  default  of  appearance ;  and  section  9  empowers  the 
Speaker  to  certify  it  to  the  Court  of  Exchequer.  Sections 
19,  20,  and  21  give  costs  to  the  sitting  member  if  the 
petition  is  voted  frivolous  and  vexatious,  and  to  the  peti- 
tioner if  the  opposition  to  the  petition  is  voted  to  be  of 
that  character:  and  ako  provides  for  costs  in  the  case 
where  no  party  appears  before  the  committee  in  opposition 
to  the  petition  ;  all  which  costs  the  Speaker  is  authorised 
upon  application  to  be  caused  to  be  taxed,  in  the  manner 
pointed  out  by  tlie  22nd  section,  and  the  costs,  when  cer- 
tified, may  be  recovered  by  an  action  of  debt.  As  the 
law  stood,  therefore,  by  this  act  there  was  no  specific 
remedy  for  the  costs  of  the  sitting  member,  incurred  in 
preparing  to  defend  his  seat,  in  case  the  petitioner  did  not 
appear  before  the  House  on  the  day  appointed  to  take 
the  petition  into  consideration  ;  but  the  recognisance  was 
forfeited  by  non-appearance ;  it  could  not  be  saved  by 
the  payment  of  any  costs,  and  the  penalty  became  a  debt 
to  the  Crown. 

The  53  Geo.  3,  c.  71,  reciting  that  it  is  expedient  to 
make  provision  to  secure  the  more  punctual  payment  of 
costs,  expenses,  and  fees  which  may  become  due  to  wit- 
nesses, officers  of  the  House,  and  parties,  by  reason  of  the 
trial  of  controverted  elections,  requires  an  additional  re- 
cognisance in  1,000/.,  with  two  sureties  in  500/.  each,  for 
the  payment  of  costs  to  witnesses,  clerks,  and  officers, 
and  likewise  to  the  party  appearing  before  the  House  in 
opposition  to  such  petition,  in  case  the  petitioner  shall  fail 
to  appear  before  the  House  at  the  time  fixed  for  taking- 
the  petition  into  consideration,  as  also  if  the  petition  shall 
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lie  wiibdrawn ;  aa  well  as  for  the  payment  of  costs  in  case  s*ch,  of  PUa9, 

I  QQQ 

the  committee  shall  vote  the  petition  frivolous  and  vexa-  ^     ^ 

Cioufl.     This  statute  also  provides,  by  section.  9,  that  in  all         in  re 
caaea  where  the  petitioner  shall  fail  to  appear  before  the         ^^^^^' 
Jlouse  at  the  time  fixed  for  the  appointment  of  the  select 
committee,  the  order  for  taking  the  petition  into  consi- 
deration shall  be  thereupon  discharged,  and  the  parties 
attending  in  opposition  to  the  petition  shall  be  entitled  to 
recover  from  the  petitioner  the  expenses  which  they  shall 
have  incurred  by  reason  of  the  petition,  and  they  are  to 
be  recovered  in  the  same  manner  as  the  other  costs  pro- 
vided for  by  that  statute,  that  is,  as  costs  were  levied  under 
the  former  statute  when  the  petition  was  voted  frivolous 
and  vezatioua.     By  section  lit,  in  default  of  payment  the 
recognisance  ia  to  be  estreated.  By  section  13|  the  Speaker's 
certificate  with  respect  to  costs   under  that  act  or  the 
ffiGecS,  was  to  operate  as  a  warrant  of  attorney. 

The  effect  of  this  act  was  to  give  a  remedy  for  the  costs 
ncarred,  in  case  of  a  non-appearance,  both  by  the  for- 
feiture of  the  recognisance  and  by  action  of  debt,  on  the 
Speaker*s  certificate.  The  act  also  provides,  for  the  first 
tine,  by  the  form  of  the  recognisance,  for  the  payment  of 
costs  in  case  the  petition  should  be  withdrawn,  which  is 
pennitted  by  section  8,  the  former  statute  of  28  Geo.  S, 
Wng  prohibited  the  House  from  allowing  it,  unless  in 
the  event  of  the  vacancy  of  the  seat  by  death  or  other- 
vite :  but  it  is  worthy  of  remark,  that  the  53  Geo.  3, 
Qowhere  gives  any  power  in  express  words  to  the  Speaker 
to  tax  the  costs  in  this  case. 

The  9  Geo.  4  was  then  passed,  in  order  to  consolidate 

the  law  relating  to  the  trial  of  controverted  elections.     At 

the  time  it  passed,  two  recognisances  were  required,  (and 

diey  are  reduced  into  one),  and  the  provisions  for  the 

texing  and  recovery  of  costs  were  contained  in  different 

sectiona  of  the  two  acts  of  the  28  Geo.  3,  and  53  Geo.  3. 

The  19th,90tb,and  Slst  sections  of  the  former  act  provided 


Scott. 
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Exeh.  of  PieoM,  for  the  case  of  a  committee  sitting  and  voting  the  petition 
1838  •  •  .  «^  * 

'  ^     or  opposition  frivolous  and  vexatious,  or  the  return  corrupt 

In  re  or  vexatious,  in  which  several  cases  application  is  to  be 
made  to  the  Speaker,  and  the  costs  taxed.  The  seventh 
section  of  53  Geo.  3,  applied  to  the  costs  and  fees  of  wit- 
nesses, clerks,  and  officers,  and  the  9th,  10th,  and  11th 
sections  of  the  same  statute  provided  for  the  case  of  the 
petitioner  failing  to  appear  before  the  House  on  the  day 
fixed,  and  there  was  no  provision  at  al!  for  such  taxation 
in  the  case  of  the  petition  being  withdrawn.  The  57th, 
68th,  and  59th  sections  of  the  9  Geo.  4,  re-enact  the  pro- 
visions as  to  costs  given  in  case  the  committee  meet  by  the 
19th,  20th,  and  21 8t  of  28  Geo.  S  ;  then  both  the  mode  of 
taxation  of  costs,  of  prosecuting  or  opposing  a  petition, 
which,  in  28  Geo.  3,  s.  22,  is  confined  to  the  third  case 
before  mentioned,  is,  by  the  60th  section  of  9  Geo*  4, 
left  at  large :  and  this  last  section  provides  for  **  the  costs 
and  expenses  for  prosecuting  and  opposing  any  petition," 
not  for  the  costs  and  expenses  in  the  several  cases  before 
tneniioned,  as  had  been  done  by  the  22nd  section  of  28 
Geo.  3 ;  the  same  60th  section  also  provides  for  the  costs 
due  to  witnesses,  clerks,  or  officers,  which  had  been  provided 
for  by  section  7  of  the  53  Geo.  3,  thus  incorporating  the 
two  sections  together,  and  providing  for  the  taxation  of  costs, 
whether  payable  to  parties,  witnesses,  clerks,  or  oflBcera. 
There  is,  however,  no  clause  corresponding  with  the  9tb 
section  of  53  Geo.  3,  expressly  making  the  petitioner 
liable  to  the  costs  in  case  of  not  appearing  in  the  House  on 
the  day  fixed,  and  it  is  on  the  absence  of  such  provision  that 
much  stress  was  laid  on  the  part  of  the  petitioner.  We  do 
not  mean  to  say,  that  the  argument  is  not  entitled  to  much 
consideration,  and  that  it  has  not  created  some  doubt  in 
our  minds  upon  the  present  question ;  but  we  think  that 
its  omission  may  be  accounted  for,  by  supposing  that  th 
legislature  may  have  intended  to  give  no  remedy  for  tbes^ 
costs  by  action,  as  it  had  done  under  the  53  Geo.  3 ; 
the  remedy  on  the  recognisance  would  still  continue. 
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Upon  the  whole^  we  think  that  upon  the  true  construe-  ^ch,  of  Pieat, 

1838 
n  of  the  9th  Geo.  4,  the  recognisance  had  been  Forfeited :  ^ 

^uul  this  view  of  the  case  is  fortified  by  the  opinion  of  the         in  re 

Court  of  King's  Benchi  expressed,  though  extrajudicially,  ^°"* 

in  the  case  of  Brvyeres  ▼•  Halcomb  {a). 

Rule  discharged. 


Thomas  abd  Others,  Assignees  of  Brown  and  Cheetham, 

Bankrupts,  v.  Conn  ell. 

Assumpsit  for  money  had  and  received  to  the  use  of  Declaration! 
the  plaintiffs  as  assignees,  and  upon  an  account  stated  imoivenT'cir- 
wilh  them  as  such  assignees.     At  the  trial  before  Cole^  tendin*°to*ihew 
fidge^  J.,  at  the  last  Liverpool  assizes,  it  appeared  that  the  tb«<  ^«  knew 

of  hii  insol- 

action  was  brought  to  recover  a  sum  of  money  alleged  to  yency,  are  ad- 

hsTe  been  paid  by  Cheetham  to  the  defendant  by  way  of  ™idince*to 

iraodulent  preference;  and  before  any  evidence  had  been  Fo^«»«c*» 

given  of  the  bankruptcy  or  insolvency,  a  witness  was  asked  provided  the 

that  bad  been  said  to  him  by  Cheetham,  in  November,  solvency  be  " 

1886,  (the  fiat  in  bankruptcy  having  been  issued  in  January,  P'^vm6/""hlt' 

'8S7),  with  reference  to  a  debt  due  to  a  person  of  the  name  i*»«  **«'  of  »"- 

t%.r         •  mi  •  I  •  1  1  1    solvency  should 

<^iMaguire.   The  question  was  objected  to,  on  the  ground  be  proved  before 
that  the  supposed  declaration  of  Cheetham  was  not  con-  ^^^  otfere? in"' 
Elected  with  any  act  done  by  him,  and  therefore  could  not  ev»<*^°ce. 
he  used;  but  the  learned  judge  overruled  the  objection, 
and  received  the  answer  as  evidence  that  Cheetham  was 
at  tjiat  time  aware  of  the  insolvent  condition  of  himself 
ind  his  partner,  and  intended  a  fraudulent  preference  in 
tbe  payment  afterwards  made  to  the  defendant.  The  jury, 
voder  his  Lordship's  direction,  found  a  verdict  for  the 
liainliffs.    Sir  jP.  Pollock^  in  Easter  Term,  had  obtained 
&nile  to  shew  cause  why  there  should  not  be  a  new  trial, 
00  the  ground  that  the  declaration  of  Cheetham,  unaccom- 


(a)  3  Ad.  &  EIL  381. 
^°^  »▼.  u  M.  w. 
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Exch,  of  Pleas,  panied  by  an  act  done  at  the  time,  ought  not  to  have  been 

received  m  evidence. 


Con  NELL. 


Thomas 

V.  Cresswellt  Alexander,  and  JVighiman,  now  shewed  cause. 

The  declarations  of  Cheetham  were  admissible  to  shew  that 
he  was  in  insolvent  circumstances,  and  that  he  knew  that 
he  was  so,  and  contemplated  bankruptcy,  in  order  to  make 
out  that  this  was  a  fraudulent  preference.  There  are  many 
cases  where  similar  declarations,  for  the  purpose  of  shewing 
motives  or  knowledge,  have  been  received:  Saieman  v. 
Bailey  (a),  Ridley  v.  Gyde  (6),  Smith  v.  Cramer  (c), 
Vacher  v.  Cocks  {d).  These  are  clear  authorities  in  favour 
of  the  admissibility  of  these  declarations.  In  all  cases  of 
fraudulent  preference,  the  material  question  is,  what  was 
operating  on  the  mind  of  the  bankrupt  at  the  time. 

IF.  H,  Watson  and  «/•  Henderson,  in  support  of  the 
rule — The  declarations  were  not  admissible,  inasmuch  as 
they  were  not  accompanied  by  any  act  done  by  Cheetham. 
In  Vacher  v.  Cocks,  the  declarations  of  the  bankrupt  were 
connected  with  the  payments  in  point  of  time,  and  that 
case  has  therefore  no  application.  \n  Abbott  y.Pomf  ret  (e)^ 
the  defendants,  who  were  B.'s  hankers,  had  discounted 
for  B.  a  bill  payable  January  10th,  drawn  by  B.  and 
guaranteed  by  L. ;  on  the  3rd  January,  B.,  being  in 
insolvent  circumstances,  gave  L.  a  cheque  on  the  defend- 
ants for  the  amount  of  the  bill :  the  defendants,  on  receiv- 
ing the  cheque,  handed  the  bill  over  to  L. ;  B.  became 
bankrupt  on  the  9th  of  January ;  and  it  was  held  that 
his  assignees  could  not  sue  the  defendants  as  having 
received  the  amount  of  the  cheque  by  way  of  fraudulent 
preference.  \^Parket  B. — In  that  case  no  money  was  given 
to  the  defendants;  the  preference  was  made  to  L.]  The 
distinction  in  the  cases  is,  that  where  a  declaration  is  not 

(a)  5  T.  R.  512.  (c)  1  Bing.  N.  a  685.;  1  Scott, 

(h)  9  Bing.  349.;  2  M.  5r  Scott,  541. 

44S.  {d)  Mo.  &  Malk.  353. 

^e)  1  Binf .  N.  C.  462. ;  1  Scott,  470. 
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accompanied  by  an  act,  it  is  not  admissible.     In  Lees  v«  Exch.  of  PUas, 

1838 
Marion  (o),  it  was  held  that  the  declarations  of  a  bankrupt,  ^ 

made  shortly  after  an  absence,  are  not  admissible  to  prove       Thomas 

such  absence  an  act  of  bankruptcy.     The  true  principle       consell. 

is  laid  down  by  Lord  Denman,  C.  J.,   in  delivering  the 

judgment  of  the  court  in  Peacock  v.  Harris  (6),  that  a 

contemporaneous  declaration  may  be  admissible  as  part  of 

a  transaction,  but  an  act  done  cannot  be  varied  or  qualified 

b;  insulated  declarations  made  at  a  later  time. 

Lord  Abinger,  C.  B. — If  the  declaration  of  the  bank- 
nipt  had  stood  alone,  and  without  connexion  with  the 
other  evidence  in  the  case,  such  a  declaration  would  not  be 
admissible;  but,  coupled  with  the  subsequent  evidence, 
the  fact  of  insolvency  at  the  time  being  established,  the 
declaration  of  the  bankrupt  was,  I  think,  admissible  for  the 
purpose  of  shewing  that  he  knew  of  his  insolvency.  Then, 
whether  there  was  sufficient  evidence  of  a  fraudulent  pre- 
ference, was  a  question  for  the  jury. 

Parke,  B. — I  concur  in  thinking  that  this  rule  ought  to 

^  discharged.    I  very  much  doubt,  however,  whether  the 

statement  made  by  the  bankrupt  was  properly  admissible 

at  that  particular  stage  of  the  cause  in  which  it  was  offered. 

1  have  always  understood  the  general  rule  to  be,  that  a 

verbal  statement  is  not  receivable  in  evidence,  unless  made 

at  or  about  the  time  of  an  act  done,  and  in  order  to  explain 

^oat  act ;   as  for  instance,  if  it  is  offered  to  explain  a  per- 

^^  8  absence  from  home,  and  is  made  just  before  or  just 

*'^^r  his  departure.     But,  on  the  other  hand,  if  a  fact  be 

pfoved  aliunde,  it  is  clear  that  a  particular  person's  know- 

^^ge  of  that  fact  may  be  proved  by  his  declaration,  as 

^^^  the  case  in  Vacher  v.  Cocks,     And  under  the  impres- 

*^^*i  that  such  evidence  was  admissible  after  proof  of  the 

(a)  1  Moo.  &  Rob.  210.  (6)  5  Adol.  &  EUis,  454. 

u2 
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Exeh.  of  Pleas,  fact  to  which  it  related,  I  postponed  the  reception  of  such 
^  ^    '    '  ^     declaration^  in  a  cause  of  Craven  v.  Halliley^  tried  by  me 
Thomas       at  York^  until  after  the  fact  was  proved.    And  this  I  think 
CoNNELL.      would  be  the  correct  course  in  all  cases  of  the  sort.     But, 
taking   the   declarations   in   conjunction   with  the   other 
evidence,  as  we  now  must,  it  cannot  be  said  to  be  inadmis- 
sible. 

BoLLAND,  B.,  concurred. 

GuRNKY,  B. — It  is  perfectly  clear^  that  at  a  later  stage 
of  the  cause  at  least,  this  would  have  been  good  evidence. 
Then,  ifcoupled  with  the  acts  that  were  afterwards  proved, 
it  is  clearly  evidence  that  the  party  knew  of  his  then  state 
of  insolvency. 

Rule  discharged. 


ScARFE  17.  Morgan. 

S.  sent  a  mire      J.  ROVER  for  a  mare.     Pleas,   first,   not   guilty;    se- 
to  be  covered  by  condly,  that  the  mare  was  not  the  property  of  the  plaintiff. 

fongjto  Wm.    ^'  ^'^^  ^^'^'  ^""^''^^  Pmke,  B.,  at  the  last  Assizes  for  the 
The  mare  wai     couutv  of  Suffolk,  it  appeared  that  the  mare  in  question 

token  10  M/8        ,      ,  ,  .  ,  . 

ftablei  and  had  been  stMit  on  more  than  one  occasion  to  the  premises 

ingW*  upon*a "  ^^  the  defendant,  who  was  a  farmer,  to  be  covered  by  a 

Sunday.   The  gtallion  belonging  to  him,  and  the  charge  of  11*.  for  the 

covering  not  last  occasion  not  having  been  paid,  the  defendant  refused 

being  paid,  M.  .  i    .        i    i*  i  i   •     •  i- 

detainid  the       on  demand  to  dehver  up  the  mare,  claimmg  a  hen  not 
maluiofher*"      ^"'^  ^^^  ''^^  Ws.,  but  for  a  further  sum  amounting  alco- 

was  afterwards 

made,  but  M. 

refused  to  deliver  her,  claiming  a  lien  not  only  for  the  charge  on  that  occasion,  but  for  a  general 

balance  due  to  him  on  another  account : — Held,  first,  that  M.  was  entitled  lo  a  specific  lien  oa 

the  mare  for  the  charge  for  coverir.g  tier  : 

Secondly,  that  the  claim  made  by  M.  to  retain  the  mare  for  the  general  balance  was  not 
a  waiver  uf  his  lien  for  the  charge  on  the  particular  occasion,  and  did  not  dispense  with  the  necei- 
sity  of  a  tender  of  that  sum. 

Thirdly,  that  such  a  contract  was  not  void  within  29  Car.  2,  c.  7,  s.  1,  on  the  ground  of  its 
having  been  made  and  executed  on  a  Sunday,  it  not  being  made  by  M.  in  the  exercise  of  his 
ordinary  calling;  but  that  even  if  it  were,  the  contract  having  been  executed,  the  lien  attached. 
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gether  to  9L  7*.  44rf.,  for  covering  other  mares  belonging  Exch,  of  Phas^ 

.  <-»     »  18*58 

to  the  plaintiff,  and  including  also  a  small  sum  for  poor- 
rates  ;  on  which  demand  and  refusal,  the  plaintiff,  without 
making  any  tender  of  the  11^.,  brought  the  present  action. 
It  also  appeared  in  evidence  that  the  contract  in  question 
was  made  and  executed  on  a  Sunday.  The  learned  Judge, 
on  these  facts  being  proved,  directed  the  jury  to  find  a 
verdict  for  the  plaintiff  for  25/.,  the  value  of  the  mare* 
giving  liberty  to  the  defendant  to  move  to  enter  a  nonsuit 
OB  the  three  following  points,  which  were  raised  at  the 
trial:— First,  whether  this  was  a  case  in  which  any  lien 
would  exist  at  all;  secondly,  if  it  could,  whether  the  de- 
fendant had  waived  his  lien  for  this  particular  charge  by 
insisting  on  payment  of  his  whole  demand ;  and  thirdly, 
whether  this  contract,   being  made   and  executed   on  a 
Sunday,  was  void  by  the  statute  ^  Car.  S,  c.  7.     Byles 
having,  in  Easter  Term,  obtained  a  rule  nisi  accordingly, 

£e%and  Gi^/tnt/}^  shewed  cause. — Even  admitting,  for 
the  sake  of  argument,  that  a  lien  did  exist  in  this  case, 
the  defendant,  by  claiming  to  detain  the  mare  for  the  whole 
halance  due,  has  lost  his  lien,  and  waived  his  right  to  a 
tender  of  the  smaller  sum  in  respect  of  which  a  lien  could 
he  supported.  Where  a  party  claims  to  retain  goods,  be- 
muse he  insists  on  payment  of  a  larger  sum  than  is  due,  or 
onadifferent  ground  from  that  of  lien,  no  tender  is  neces- 
^fy;by  so  doing  he  dispenses  with  the  necessity  of  a  tender. 
Id  Boardman  v.  Sill  (a),  which  was  trover  for  some  brandy 
"'hich  lay  in  the  defendant's  cellar,  and  which,  when 
demanded,  he  had  refused  to  deliver  up,  saying  it  was  his 
^^^  property  ;  and  it  appeared  that  at  that  time  certain 
^^fehouse  rent  was  due  to  the  defendant  on  account  of 
the  brandy,  of  which  no  tender  had  been  made  ;  Lord 
^^borough  was  of  opinion  that,  as  the  brandy  had  been 

(a)  I  Caoapb.  410,  n. 
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Brcik.  «,/  /*>«/.  detained  on  a  difTerent  ground,  and  as  do  defaand  of 
'^  '  y  warehouse  rent  bad  been  made,  the  defendant  mast  be 
Sc4ft?  c  taken  to  bare  waived  his  lien.  So,  in  Knight  r.  Harrison  >  a), 
UobGAs.  where  the  plaintiff  brought  trover  for  100  pieces  of  calico;  it 
appeared  that  tlie  defencart  was  a  commission  agent  at  Man- 
chester, and  bought,  as  agent  of  Moravia  &  Co.,  London,  of 
the  plaintiffs  at  Manchester,  1,500  pieces  of  calico,  to  be 
paid  for  by  a  bill  drawn  by  the  plaintiff  on  Moravia  &  Co. 
These  were  delivered  to  the  defendant  on  the  2&d  of  Octo- 
ber; on  the  4th  of  October,  Moravia  &  Co.  stopped  payment; 
the  plaintiffs  applied  to  the  defendant  for  the  goods  then 
in  his  hands,  and  the  defendant,  at  first,  promised  to  return 
them,  tliey  not  having  been  drawn  for,  but  he  afterwards 
said  he  would  not  deUver  them,  as  it  was  doubtful  whether 
be  could  safely  do  so.  The  plaintiffs  obtained  an  order 
on  Moravia  &  Co.,  and  shewed  the  order  to  the  defend- 
ant, on  which  he  said  he  would  not  give  up  the  goods 
until  Moravia  &  Co.  had  paid  his  general  balance,  the 
amount  of  which  he  did  not  state.  The  plaintiffs  de- 
manded the  goods  and  tendered  an  indemnity,  but  the 
defendant  refused  to  accept  it.  It  was  contended  for  the 
defendant,  first,  that  he  had  a  general  lien  for  his  whole 
balance ;  secondly,  that  he  had  a  lien  for  49/.  the  amount 
of  expenses  incurred  by  him  in  getting  the  goods  glazed : 
but  Abboti,  C.  J.,  said — "  He  has  no  lien  for  his  general 
balance  as  against  the  plaintiff,  as^  at  the  time  of  the 
demand,  he  insisted  on  having  his  general  balance,  and  did 
not  name  his  particular  lien,  but  made  too  large  a  claim: 
he  is  precluded  from  setting  it  up  now,  for  if  he  had  relied 
upon  that  now,  it  is  most  probable  the  plaintiff  would  have 
paid  it ;  and  as  I  have  no  doubt,  I  will  not  reserve  the  point** 
That  reasoning  is  most  satisfactory ;  for  had  the  bailee 
claimed  only  the  sum  really  due,  the  bailor  might  have  paid 


(a)  MS.  case  in  K.  B.  10  Dec.  1823,  reported  in  Saunders  on  Pletd. 
nd  Eyid.  641. 
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it.     l^Parke^  B. — Must  you   not  make  it  oat  that  this  t^ch.  of  Pleat, 
amounted  to  a  waiver  of  the  lien  ?     On  the  plea  of  not     \.^^^J.^ 
possessed,  according  to  the  decision  of  the  Court  of  Com-       Scarfe 
mon  Pleas  in  Owen  v.  Knight  (a),  the  right  of  lien  being      Mokqan. 
shewn,  the  defendant  is  entitled  to  hold  possession  till  he 
has  been  repaid   the  amount  of  his  hen,  and  he   does 
not  waive  his  lien  by  omitting  to  mention  it.     Here  the 
sum  demanded  includes  the  11^.,  in  respect  of  which  he 
bad  a  lien  on  the  mare.     How  do  you  make  it  out  that  he 
means  to  waive  the  tender  of  that  sum  ?     Aldersony  B. — 
Suppose  I  claim  a  lien  for  sum  A  and  sum  B,  and  refuse 
to  give  up  the  chattel  till  you  pay  both  those  sums,  and 
you  are  willing  to  pay  me  sum  A  but  not  sum  B,  do  I  waive 
the  tender  of  sum  A  ?     A  demand  in  an  action,  of  30/., 
ioes  not  dispense  with  a  tender  of  10/. ;  then  why  should 
this  demand  of  the  whole  balance  of  9/.  7*.  4J(/.  dispense 
*'tli  the  necessity  of  tendering  the  smaller  sum  of  11*.  ?] 
The  case  of  Ayling  v.  lVilliams{b)  shews  that  it  is  not  ne- 
cwsary  to  tender  the  smaller  sum.  [Alderson,  B. — That  case 
^  no  authority  :  all  that  the  learned  Judge  there  says  is,  that 
"the  case  had  turned  on  the  question  of  tender,  he  would 
have  given  the  defendant  liberty  to  move.    Bolland^  B. — 
-^is  question  was  a  good  deal  discussed  in  the  case  of 
^een  v.  Farmer  (c).]   The  cases  shew  that  where  a  party 
^sists  on  a  lien  on  a  particular  ground,  he  must  stand  or 
'all  by  the  mode  in  which  he  claims  it ;  and  unless  he  can 
support  his  right  to  the  full  extent  which  he  has  set  up,  he 
loses  his  right  to  do  so.  [Alderson^  B. — It  is  easy  to  say  that 
there  is  a  general  course  of  decisions,  but  you  cite  only  two 
cases,  which  are  distinguishable.]  The  question  is  not  whe- 
ther It  is  a  waiver  of  the  lien,  but  a  waiver  of  the  tender  of 
*^e  smaller  sum.     Unless  the  defendant  establishes  a  right 
^f  detainer  for  the  sum  of  9/.  7*.  4Jd.,  he  dispenses  with 

(«)  4  Bing.  N.  C.  54 ;  6  Scott,  307.  {h)  5  Car.  8c  P.  399. 

(c)  4  Burr.  2214. 
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Ejtch,  of  puas,  the  tender  of  the  sum  of  lis.  due  for  the  coTering  on  that 
^  ^     particular  occasion. 

ScARFE  Then,  secondly,  this  contract  was  void,  because  made 

Morgan.  *"^  executed  on  a  Sunday,  it  being  in  the  ordinary  call- 
ing of  the  defendant,  within  the  statute  29  Car.  2,  c.  7,  s.  1* 
That  statute  enacts,  '^  that  no  tradesman,  artificer,  work- 
man,  labourer,  or  other  person  shall  do  or  exercise  any 
work  by  labour,  business,  or  work  of  their  ordinary  call- 
ings upon  the  Lord's  day  or  any  part  thereof."  The  de- 
fendant was  gaining  a  livelihood  partly  by  this  means. 
The  using  the  horse  in  this  manner,  and  sending  him 
round  the  country  for  the  purpose,  is  quite  as  much  within 
the  statute  as  the  trade  of  a  horse-dealer  or  a  carrier. 
Here  the  defendant  states  on  the  printed  card  which 
he  circulates,  that  the  horse  will  be  at  home  on  Sundays. 
In  Ex  parte  Middleion  (a),  the  driver  of  a  van,  travel- 
ling to  and  from  London  and  York,  was  held  to  be 
a  carrier  within  the  meaning  of  the  statute  3  Car.  1, 
c.  4,  and  liable  to  be  convicted  in  the  penalty  of  20s.  for 
travelling  on  the  Lord's  day.  The  act  has  always  received 
a  liberal  construction,  being  for  the  better  observance  of 
the  Lord's  day.  [_Parke,  B. — This  is  an  executed  con- 
tract ;  if  it  had  been  an  executory  contract  it  might  be 
otherwise;  I  do  not  say  it  is  so;  but  where  a  contract 
is  executed,  then  the  property  passes.]  Lastly,  with 
respect  to  the  general  question  of  lien.  There  are  no 
direct  authorities  to  shew  that  a  lien  exists  under  such 
circumstances;  and  as  actions  for  services  like  the  pre- 
sent have  been  brought  from  time  immemorial,  and  prece- 
dents of  declarations  in  such  actions  are  to  be  found  in  all 
the  books  of  pleading,  it  is  a  strong  argument  against  the 
existence  of  such  a  right,  that  no  cases  of  lien  are  to  be 
found.  It  is  a  principle  in  the  doctrine  of  lien,  that  the 
party  must  have  a  right  to  retain  possession  of  the  thing  on 

(fl)  3B.  &Cr.  164. 
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which  the  lien  is  to  arise ;   and  for  that  reason  it  is  that  Ejch.  of  puat, 

1  QQQ 

a  livery  stable  keeper  has  no  lien  ;  Judson  v.  Etheridge  (a) ;     ^^ 

because  in  that  case  it  is  of  the  essence  of  the  contract       Scarfb 

that  the  bailor  is  to  have  possession  of  the  horse  whenever      ^^^' 

he  requires  it.     In  the  present  case,  it  appears  from  the 

defendant's  card,  that  the  horse  was  advertised  to  attend 

during  the  season  at  particular  places,  on  certain  specified 

days;  and  if  the  groom  had  a  right  to  detain  the  mares 

when  the  stipulated  fees  had  not  been  paid,  it  would-be 

most  inconvenient,  as  he  must  take  them  along  with  him. 

[Parke^  B. — There  is  one  difficulty  which  occurs  to  us, 

which  is  this,  if  there  be  a  lien,  who  is  to  feed  the  animal 

whikt  it  continues  ?    This  differs  from  the  case  of  a  trainer 

or  an  innkeeper;  the  former  undertakes  to  feed  the  horse 

u  part  of  the  contract,  and  the  claim  of  an  innkeeper  to  a 

Ken  rests  on  a  foundation  peculiar  to  itself,  viz.  because 

he  b  bound  to  receive  the  guest  and  his  horse.    Alderson, 

B*--In  a  case  like  the  present,  it   would  be  damnosa 

n&reditas,  because  the  party  would  be  obliged  to  keep  the 

iDare  without  being  able  to  use  her.]   That  creates  another 

<ufficulty,  for  if  there  be  a  lien,  there  must  be  a  right  not 

0%  to  detain  the  animal,  but  to  insist  on  the  amount  of  the 

Keep  during  the  time  she  is  detained :  but  that  can  scarcely 

^  contended.     The  case  of  Bevan  v.  fVaters  (i),  where 

^^*i,  C.  J.  held  that  a  trainer  had  a  lien  on  a  race-horse 

'^^  his  charge  in  keeping  and  training  him,  may  be  relied 

opon  by  the  defendant,  but  that,  it  must  be  observed,  was 

^^y  a  nisi  prius  decision,  and  was  put  upon  the  ground, 

^^t  where  the  bailee  has  expended  labour  and  skill  in 

^"^  improvement  of  the  subject  delivered  to  him,  he  has  a 

"^^  for  his  charge.     A  training  groom  expends  his  per- 

'^*^al  labour  and  lime  in  the  improvement  of  the  animal 

^*ivered  to  him,  but  it  may  be  doubted  whether  even  he 

^^  a  lien ;  Jacobs  v.  Latour  (c).     In  the  present  case,  no 

<a)  1  C  &  M.  743 ;  3  Tyrw.  954.  (b)  Mo.  &  M.  235. 

(c)  5  Bing.  130;  2  M.  &  Payue,  201. 
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Exeh,  0/  Pleas,  labour  IB  necessarilv  expended  on  the  part  of  the  defend- 

1838  . 

^    ant,  and  it  is  not  necessary  that  the  animal  should  be 

ScARFH  delivered  into  the  defendant's  possession;  and  a  lien  only 
Morgan.  arises  wliere  possession  is  to  be  given.  It  was  here  only 
accidental  that  the  marc  was  sent  to  the  defendant's  stable^ 
because  the  horse  was  at  home  on  a  Sunday.  [^Alderson, 
B. — It  may  be  very  doubtful  whether  the  trainer  would 
not  be  considered  to  be  in  the  situation  of  the  livery  stable 
keeper,  if  by  the  contract  he  is  to  allow  the  owner  to  run 
the  horse.]  It  seems  to  be  doubtful  whether  a  farrier  has  a 
lien  on  a  horse  for  shoeing  him :  it  is  so  said  arguendo  in 
Mvspratt  v.  Gregory  (a),  but  in  Rushforth  v.  Hadfield  {b), 
Lord  Ellenboroughy  in  speaking  of  liens,  says,  **  growing 
liens  are  always  to  be  looked  at  with  jealousy,  and  require 
stronger  proof.  They  are  encroachments  upon  the  com- 
mon law.  If  they  are  encouraged,  the  practice  will  be 
extending  to  other  traders  and  other  matters.  The  farrier 
will  be  claiming  a  lien  upon  a  horse  sent  to  him  to  be  shod. 
Carriages  and  other  things  which  require  frequent  repair 
will  be  detained  on  the  same  claim;  and  there  is  no  saying 
where  it  is  to  stop.  It  is  not  for  the  convenience  of  the 
public,  that  these  liens  should  be  extended  further  than 
they  are  already  established  by  law." 

Byles  and  O'Mallet/,  contra,  were  directed  by  the 
Court  to  confine  themselves  to  the  last  point,  as  to  the 
lien. — Although  there  is  no  decision  to  be  found  in  point 
on  this  particular  subject,  yet  there  are  many  cases  analo- 
gous, the  principle  of  which  is  applicable  to  the  present. 
In  the  case  of  The  Hostler  (c),  it  is  said  that  the  innkeeper 
is  not  bound  to  deliver  the  horse  till  the  owner  has  defrayed 
the  charge  for  his  horse,  nor  the  tailor  until  he  is  paid  for 
the  making  of  a  coat  In  Bevan  v.  Waters^  it  was  held  that 
the  trainer  of  a  race-horse  had  a  lien.  What  was  said  by 
Lord  Ellenborough  in  Rus/iforth  v.  Hadfield  cannot  be 

(a)  1  M.  &  W.  641.  (b)7  East,  224.  (c)  YeW.  6?. 
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taken  to  be  law.     His  observations  are  only  dicta  at  most,  E^ch.  of  Pieas, 
and  he  there  ridicules  the  idea  of  a  person  who  repairs  a  '  ^ 

carriage  claiming  a  lien  for  so  doing,  although  it  is  well  esta-        Scarfe 
hlished  that  such  a  claim  can  be  sustained.    In  a  case  tried       Mouq^n. 
before  Parker  B.^  at  Guildhall,  where  there  was  a  claim  of 
lien  in  respect  of  repairs  done  to  a  carriage,  some  of  which 
bad  been  ordered  and  some  not ;  it  was  objected,  that  as 
the  party  had  set  up  an  undivided  claim  for  both,  instead 
of  severing  them,  he  had  thereby  lost  his  right ;  but  the 
learaed  Judge  held  otherwise;  and  though  the  point  was 
reserved,  no  motion  was  afterwards  made  upon  it.     [Parke^ 
B.-«I  have  referred  to  my  notes,  and  find  that  the  point 
^ii  arise,  and  was  disposed  of  as  stated.     The  name  of 
*l»e  case  was  Green  v.  ShewelL"]     In  Kirkman  v.  ShaW' 
^<*»« (a).  Lord  Kenyon  ssLya: — **  In  every  case  that  has 
occurred,  and  in  which  the  question  of  liens  has  arisen,  it 
naa  been  the  universal  wish  of  the  courts  at  all  times  to 
^^tend  the  lien  as  far  as  possible.     In  those  which  came 
"^fore  Lord  Mansfield^  he  thought  that  justice  required  it ; 
^^t  he  sometimes  found  that  the  rules  of  law  were  against 
^»  and  therefore  he  submitted,  because  in  those  cases  the 
^S^a  rules  of  law  were  against  the  lien."     In  Jacobs  v. 
I'^touT  (6),  Best^  C.  J.,  says :  **  As  between  debtor  and 
creditor,  the  doctrine  of  lien  is  so  equitable  that  it  cannot  be 
favoured  too  much."     In  Chase  v.  Westmore  (c),  the  prin- 
ciple was  laid  down  that  wherever  value  is  communicated  to 
&  chattel  by  the  labour  of  the  party  to  whose  possession  it  is 
entrusted  for  that  purpose,  a  lien  is  thereby  created.   The 
doctrine  till  then  had  been  that  no  lien  existed  where  a  spe- 
cific price  was  agreed  upon  for  the  work  to  be  done,  but 
All   the  authorities  which  had  previously    sustained  that 
Position  were  there  overruled.     If  any  value  is  communi* 
c^ted,  it  is  unimportant  that  it  was  not  through  any  imme- 
^^te  application  of  skill  or  labour  to  the  chattel  (though 

^  6  T.  R.  17.  (6)  5  Bing.  132.  (c)  6  M.  &  Selw.  180. 
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E^eh.  of  Pleas,  even  that  was  not  wanting  in  the  present  case)»for  instances 
'  V  may  be  cited  where  a  lien  has  been  held  to  exist  though  no 
ScARFE  work  is  done  upon  the  chattel,  as  in  the  case  of  warehouse 
Morgan.  room :  T/ie  King  V.  Ilumphery  (a) :  and  so  it  is  in  the  case 
of  wharfage  (6).  Those  cases  depend  on  the  principle  that 
where  value  is  communicated  to  an  article  a  lien  is  created. 
In  the  case  of  the  wharfinger,  there  is  no  act  of  labour. 
{^AldersoUf  B. — How  do  you  say  that  value  is  communicated 
in  the  case  of  the  wharfinger?  The  chattel  does  not  become 
more  valuable,  ubicunque  sit.  The  case  of  a  wharfinger 
proves  too  much — that  is  the  case  of  a  general  lien.  It  is 
quite  clear  that  the  increase  of  value  would  not  give  the 
party  a  general  lien.  A  lien  may  be  created  by  contract, 
and  it  may  arise  either  out  of  an  express  contract^  or  a  con- 
tract by  the  custom  of  the  trade.]  In  the  case  of  a  wharf- 
inger, the  article  is  more  valuable  for  being  landed  by 
means  of  the  wharf ;  on  the  same  principle  that  goods 
coming  from  abroad,  or  from  a  distance,  are  more  valuable 
for  being  imported  or  carried ;  and  the  general  lien  which 
wharfingers  have  includes  a  particular  lien.  But,  inde- 
pendently of  the  mere  communication  of  value,  there  was, 
in  the  present  case,  a  positive  application  of  skill  and 
labour.  Perhaps  the  decision  in  Chapman  v.  AUen  (c), 
that  an  agistor  has  no  lien,  may  be  considered  as  an  au- 
thority against  the  defendant ;  but  that  was  an  extrajudicial 
decision,  and  may  have  proceeded  on  the  ground  that  the 
price  was  fixed;  and  whatever  pretext  there  may  formerly 
have  been  for  such  a  doctrine,  it  was  overruled  in  Chase  v. 
Westmore.  Chapman  v.  Allen  may  also  perhaps  be  sup- 
ported on  the  ground  that  a  lien  on  the  milch  kine  there  sent 
to  agist,  would  have  been  inconsistent  with  the  object  of  the 
bailment.  There  is  no  other  authority  to  shew  that  there 
can  be  no  lien  for  agistment ;  and  whenever  that  question 
arises,  it  will  probably  be  found  that  there  may  be.  Then 
a  difiiculty  was  suggested  as  to  the  feeding  of  the  mare 

(a)  M*Clcl.  &  Y.  673.  (6)  lb.  (c)  Cro.  Car.  271. 
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during  the  time  she  is  detained ;  but  that  is  nothing  more  Exeh.  of  Pieai, 
than  apph'es  to  the  case  of  any  other  chattel,  for  the  bailee 
is  bound  to  take  care  of  it  whilst  in  his  custody.   The  bailee 
must  feed  the  mare  at  his  own  expense  ;  and  that  may  ac- 
count for  claims  of  this  description  not  being  usually  made. 
The  feeding  of  the  animal  is  analogous  to  the  preservation 
of  any  other  chattel  detained  under  similar  circumstances ; 
as  in  the  case  of  corn,  the  bailee  is  bound  to  protect  it 
irom  injury  from  the  weather,  or  from  perishing  or  deteri- 
orating from  other  causes.     So  in  a  case  which  strongly 
resembles  the  present,  of  a  horse  being  taken  damage 
feasant  and  put  into  a  pound  covert,  the   distrainor  is 
bound  to  feed  him  whilst  there  at  his  own  expense  and 
vithout  satisfaction  for  it,  (Co.  Lit.  47.  b.),  though  at  com- 
mon law  it  is  otherwise  in  a  pound  overt  (a). 

Parke^  B. — With  respect  to  the  principal  point  in  this 
esse,  (which  has  been  very  well  argued  on  both  sides,)  as  to 
the  right  of  lien  on  a  mare  for  the  expense  of  covering,  we 
will  take  time  to  consider  our  judgment;  but,  assuming 
that  there  was  a  lien,  the  Court  have  no  difficulty  as  to 
the  other  two  points.  As  to  the  first  point  argued  by  Mr. 
Kelly,  the  Court  are  unanimous  in  considering  that  if 
the  defendant  had  a  lien,  he  did  not  waive  it  under  the 
circumstances  of  this  case,  by  claiming  to  hold  the  mare 
"lot  merely  for  the  expense  of  covering  her,  but  also 
^^^  the  expense  of  covering  other  mares  belonging  to  the 
<aiDe  plaintiff,  and  also  for  some  payments  made  in  respect 
of  poor-rates  which  he  had  against  him.  The  only  way  in 
*hich  such  a  proposition  could  be  established,  would  be  to 
'hew  that  the  defendant  had  agreed  to  waive  the  lien,  or 
that  he  had  agreed  to  waive  the  necessity  of  a  tender  of 
"*®  tuinor  sum  claimed  to  be  due.  Looking  at  the  mode 
^^  *luch  he  made  the  claim,  and  at  the  ground  on  which 
"^Considered  it  to  be  made,  I  think  it  is  clear  he  has  not 
^*ived  the  lien,  or  excused  the  necessity  of  making  a  ten- 

(^)  But  this  is  now  altered  by  stat.  5  &  6  Will  4,  c.  59,  ss.  5  and  6. 
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Exch.  of  PUas,  dcF ;  for  when  the  demand  was  made,  he  said,  "  I  have  a 

1838. 

*  ^     general  account  with  you,  on  which  a  balance  is  due  to  me 

ScARFE  of  so  much/'  and  part  of  it  was,  particularly,  a  charge  of 
MoHGAH.  ^  ^*'  ^^^  covering  this  mare.  The  cases  referred  to  by 
Mr.  Kelit/  seem  to  be  distinguishable  from  the  pre* 
sent.  In  the  case  of  Boardman  v.  Silly  the  defendant  did 
not  mention  his  lien  at  all,  but  claimed  to  hold  the  goods 
on  the  ground  of  a  right  of  property  in  them,  and  did  not 
set  up  any  claim  of  lien  at  all.  In  Knight  v.  Harrison, 
the  ground  of  refusal  was,  that  the  right  of  property  was 
in  another  person  as  to  the  goods  in  question,  and  that 
he  had  a  general  lien  for  expenses  on  those  goods.  Neither 
of  those  two  cases  appears  to  me  to  apply  to  the  present 
In  this  case  it  would  be  strange  to  say  that  the  defendant 
meant  to  waive  his  lien  of  the  11^.,  when  that  was  one  of 
the  things  he  said  he  would  hold  the  mare  for,  and  it 
would  be  equally  strange  to  say  that  he  meant  to  excuse 
the  tender  of  that  sum,  when  no  tender  was  made  of  any 
sum  at  all.  I  do  not  mean  to  say  that  such  circumstances 
may  not  occur  as  would  amount  to  the  waiver  of  a  lien, 
and  of  the  tender,  but  that  a  great  deal  more  must  have 
passed  than  was  proved  to  have  passed  on  the  present 
occasion.  If  he  had  said,  '*  You  need  not  trouble  yourself 
to  make  a  tender  of  the  sum  for  which  I  have  a  lien,  and 
I  shall  claim  to  hold  the  mare  for  it,"  the  plaintiff  would 
then  be  in  the  same  situation  as  if  a  tender  had  been  made ; 
but  we  think  the  defendant  cannot  be  deprived  of  his  right 
of  holding  the  property  on  which  he  had  a  lien,  by  any 
thing  that  has  passed  on  the  present  occasion.  Then,  as 
to  the  other  objection,  that  this  was  an  illegal  contract,  on 
the  ground  of  its  having  been  made  on  a  Sunday ;  we  are 
of  opinion  that  this  is  not  a  case  within  the  statute 
20  Car.  2,  c.  7,  which  only  had  in  its  contemplation  the 
case  of  persons  exercising  trades,  &c.  on  that  day,  and  not 
one  like  the  present,  where  the  defendant,  in  the  ordinary 
calling  of  a  farmer,  happens  to  be  in  possession  of  a  atal* 
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Bod  occasionally  covering  mares:   that  does  not  appear  Exeh,  of  PUas, 

1838 

to  me  to  be  exercising  any  trade,  or  to  be  the  case  of  a 
person  practising  his  ordinary  calling.  But  independently 
of  that  consideration,  this  is  not  the  case  of  an  executory 
contract;  both  parties  were  in  pari  delicto — it  is  one  which 
bas  been  executed,  and  the  consideration  given ;  and 
iltbough  in  the  former  case  the  law  would  not  assist  one 
X)  recover  against  the  other,  yet  if  the  contract  is  exe- 
nted,  and  a  property  either  special  or  general  has  passed 
hereby,  the  property  must  remain ;  and  on  that  ground 
ko,  this  lien  would  be  supported,  though  it  were  or  might 
ire  been  illegal  to  have  performed  this  operation  on  a 
iinday.  It  seems  to  me,  however,  that  it  was  not  so : 
lere  is  nothing  like  a  trade,  and  no  direct  dealing  on  a  Sun- 
iy«  The  only  point,  therefore,  now  to  be  determined,  is, 
hether  the  defendant  had  any  lien  at  all  of  this  descrip- 
yn  ;  and  upon  that  we  will  take  time  to  consider. 

BoLLAND,  B. — I  am  of  the  same  opinion  in  this  case 
1  my  Brother  Parke^  as  to  these  two  points;  and  I 
ftiifess  I  have  a  very  strong  opinion  in  favour  of  the 
^fendant  on  the  other. 

Alderson,  B. — Upon  the  two  points  on  which  the  Court 
^  given  judgment,  I  entirely  concur.  It  seems  to  me  a 
^nstrous  proposition,  to  say  that  a  party  who  claims  in 
^pect  of  two  sums  to  detain  a  mare,  is  to  be  supposed  to 
ave  waived  his  ri;;ht  to  detain  her  as  to  one.  The  more 
atural  conclusion  is,  that  the  defendant  intended  to  act 
pen  both ;  if  so,  and  if  the  other  party  is  informed  of  that, 
^  then  became  his  duty  to  consider  whether  he  would  ten- 
der one  or  the  other;  and  with  respect  to  the  observation 
^liat  has  been  cited  as  having  fallen  from  Lord  Tenlerden, 
^hatif  the  defendant  had  given  notice,  the  plaintiff  would 
We  paid,  an  equally  strong  observation  appears  to  arise 
tlie  other  way;  for  probably  had  the  plaintiff  said,'^  I  tender 
jou  this  sum,  which  I  admit  I  am  bound  to  pay/'  it  might 
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Exeh.  0/  Pleas,  cause  the  defendant' to  reflect  whether  he  really  had  a  right 
1838. 
v....,^^..!^     to  detain  the  mare  as  to  the  other.   It  seems  to  me  you  can- 

ScARFE       not  say,  that  because  the  party  claims  more  than^it  may  be 

Morgan.      ultimately  found  be  had  a  right  to,  he  would  not  haTe  a 

right  to  a  tender  of  the  sum  which  the  other  ought  to  pay. 

GuRNEYy  B.,  concurred. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  on  the  principal  point  was 
delivered  in  this  term  by — 

Parke,  B. — The  Court  have  already  disposed  of  two 
questions  argued  in  this  case.  The  first,  whether  the 
defendant's  lien  on  the  plaintiff's  mare,  if  it  existed,  was 
waived  by  a  claim  to  retain  her,  not  merely  for  the  amount 
due  on  the  particular  occasion,  but  also  on  others,  as  well 
as  for  a  debt  of  a  different  kind.  The  second,  whether  the 
circumstance,  that  the  transaction  occurred  on  a  Sunday, 
rendered  the  lien  invalid.  We  expressed  our  opinion  on 
the  first  point,  that  there  was  no  waiver  of  the  lien,  nor 
any  dispensation  with  the  tender  of  the  amount  due  on  that 
occasion;  and  on  the  second,  that  this  was  not  a  trans- 
action in  the  course  of  the  ordinary  calling  of  the  defend- 
ant :  and  if  it  was,  that  still  the  lien  would  exist,  because 
the  contract  was  executed,  and  the  special  property  had 
passed  by  the  delivery  of  the  mare  to  the  defendant,  and 
the  maxim  would  apply,  in  pari  delicto  potior  est  conditio 
possidentis. 

The  only  remaining  question,  upon  which  the  Court 
reserved  its  opinion,  is,  whether  the  defendant  is  entitled 
to  a  specific  lien  on  the  animal  the  subject  of  the  action. 
The  jury  have  found  that  it  was  delivered  into  his  posses- 
sion for  the  purpose  mentioned;  that  the  sum  is  still  due; 
and  that  the  mare  remained  in  the  defendant's  possession 
after  the  claim  had  arisen  and  was  due. 

The  case  is  new   in   its  circumstances,  but  must  be 
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governed  by  these  general  priociples  which  are  to  be  col-  ^'ck,  «/  Piuu, 

1  QQQ 

lected  from  the  other  cases  in  our  books. 

The  principle  seems  to  be  well  laid  down  in  Bevan 
y.  Waters,  by  Lord  Chief  Justice  Best,  that  wiiere  a 
bailee  has  expended  his  labour  and  skill  in  the  improve- 
ment of  a  chattel  delivered  to  him,  he  has  a  lien  for  his 
charge  in  that  respect.  Thus^  the  artificer  to  whom  the 
goods  are  delivered  for  the  purpose  of  being  worked  up 
into  form;  or  the  farrier  by  whose  skill  the  animal  is 
cared  of  a  disease;  or  the  horse-breaker  by  whose  skill  he 
is  rendered  manageable,  have  liens  on  the  chattels  in 
respect  of  their  charges.  And  all  such  specific  liens^ 
being  consistent  with  the  principles  of  natural  equity^ 
are  favoured  by  the  law,  which  is  construed  liberally  in 
such  cases. 

This,  then^  being  the  principle,  let  us  see  whether  this 
case  falls  within  it ;  and  we  think  it  does.  The  object  is 
that  the  mare  may  be  made  more  valuable  by  proving  in 
foaL  She  is  delivered  to  the  defendant,  that  she  may  by 
lii<  skill  and  labour,  and  the  use  of  his  stallion  for  that 
<>bject,  be  made  so ;  and  we  think,  therefore,  that  it  is  a 
case  which  falls  within  the  principle  of  those  cited  in 
argument. 

But  there  is  another  difficulty  which,  unless  answered, 
would  prevent  the  lien  from  taking  effect.  It  is  clear  that^ 
even  in  such  cases,  if  the  nature  of  the  contract  applicable 
to  such  skill  or  labour  be  inconsistent  with  the  lien,  that 
the  latter,  which  is  but  a  stipulation  annexed  impliedly  to 
the  contract,  cannot  exist.  Prior  to  the  case  of  Chase  v. 
^e^/mor^,  the  general  opinion  had  been  that  there  could 
•^  no  lien  where  there  was  any  express  contract  at  all. 
That  case,  however,  decided,  that  where  tiiere  was  an 
^^prebs  contract,  but  containing  no  stipulation  inconsistent 
*^ith  the  lien^  it  might  still  exist.   In  the  case  of  the  livery 

(a)  5  Bing.  131. 
^^^'  IV.  X  M.  w. 
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Exeh,  of  Pieast  stable  keeper  there  is  such  an  inconsistency,  because,  by 

the  nature  of  the  contract  itself,  the  possession  is  to  be 
redelivered  to  the  owner  whenever  be  may  require  it.  In 
fact,  that  falls  within  the  principle  of  the  time  of  payment 
being,  by  the  contract  itself,  postponed  to  a  period  after 
the  redelivery  of  the  chattel.  The  doubt  as  to  the  case  of 
the  trainer,  in  Jacobs  v.  Latour  (a),  turns  on  this.  There 
the  question  is,  whether  in  the  contract  for  training,  there 
is  a  stipulation  for  the  redelivery  of  the  horse  trained  for 
the  purpose  of  racing.  So,  again,  if  a  time  be  fixed  for 
the  payment — for  there  the  lien  is  inconsistent  with  the 
right  of  intermediate  redelivery. 

This  case,  however,  presents  no  such  difficulty — there 
does  not  appear  here  any  such  inconsistency.  The  mare 
is  deHvered  for  the  purpose  of  being  covered,  and  for  a 
specific  price  to  be  paid  for  it.  In  this  there  is  nothing 
inconsistent  with  the  implied  condition  that  the  defendant 
shall  detain  her  till  payment.  And  on  the  contrary,  ac- 
cording to  Cowper  v.  Andrews  («),  cited  in  Chase  v.  West* 
more,  the  word  **  for"  works  by  condition  precedent  in 
all  personal  contracts,  as,  if  I  sell  you  my  horse  Jbr  ten 
pounds,  you  shall  not  take  my  horse  except  you  pay  the 
ten  pounds. 

So  that,  in  this  case,  the  lien  is  more  consistent  writh  this 
contract  than  the  denial  of  it. 

It  occurred  to  us  in  the  course  of  the  discussion,  which 
was  very  ably  conducted  on  both  sides,  that  there  was  a 
difiiculty  arising  out  of  the  circumstance  that  this  being  a 
living  chattel,  might  become  expensive  to  the  detainer,  and 
that  the  allowance  of  such  a  lien  would  raise  questions  as 
to  who  was  liable  to  feed  it  intermediately.  But  Mr.. 
Byles  answered  this  difficulty  satisfactorily,  by  referring 
us  to  the  analogous  case  of  a  distress  kept  in  a  pound, 
covert,  where  he  who  distrains  is  compellable  to  take 

(a)  Hob.  41. 
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reasonable  care  of  the  chattel  distrained^  whether  living  or  E*ch,  of  Phat, 
inanimate,  and  to  the  case  of  a  lien  upon  com,  which  re- 
qaires  some  kbour  and  expense  in  the  proper  custody 
of  it 

Other  cases  were  cited  in  the  argument,  but  they  were 
cases  of  general  lien,  which  clearly  turn  upon  contract  or 
usage  of  trade,  in  which  he  who  seeks  to  establish  such 
contract  or  usage  ultra  the  general  law,  is  held  to  strict 
proof  of  the  exception  on  which  he  relies.  These  are 
wholly  distinguishable  from  this  case. 

Upon  the  whole,  we  think  this  lien  exists,  and  judgment 
must  be  for  the  defendant* 

Rule  absolute  to  enter  a  nonsuit. 


M'DONALD  V.  JoPLING. 

ivSSUMPSIT  to  recover  28^.  17*.  6rf.for  wages  due  for  where tieammn 
wnrice  on  board  a  certain  ship  belonging  to  the  defend-  J!**®  hw  tigned 

Hits.  agreement  re- 

Pleas,  first,  the  general  issue  :  secondly,  that  the  said  Wiii.  4,  c  19, 
service  of  the  plaintiff  in  the  declaration  mentioned,  was  fhe'^HS^^th? 
by  him  done  and  performed  under  and  by  virtue  of  a  <^"'  *"y  animm 

revertendi,  after 

certain  agreement  in  writing  made,  to  wit,  on  the  14th  of  her  arrival  and 
August,  A.  D.  1836,  pursuant  to  the  direction  of  an  act  of  arhfrporYof 
Parliament  passed  in  the  fifth  and  sixth  years  of  the  reign  J*^!.* "^'J'  **"' 

*  JO      before  her  cargo 

of  his  late  Majesty  King  William  the  Fourth,  being  an  ha«  been  dia- 
^t  to  amend  and  consolidate  the  laws  relating  to  the  does  not  thereby 
"merchant  seamen  of  the  united  kingdom,  and  for  forming  for^feiture*!,*  hia 
^i  maintaining  a  register  of  all  the  seamen  engaged  in  ^agca  within 
that  service,   between   William  Gladson,  the   master  of  of  that  statute, 
^^8aid  ship  in  the  declaration  mentioned,  being  a  ship  nionth's^ waives 
^led  Chrystal,  of  the  port  of  Newcastle,   and  of  the  ""^."  ^^^  ^'** 

\.    2  aeciion. 

■>Vaen  of  S64  tons,  and  the  several  persons  whose  names 
^^  subscribed  to  that  agreement ;  and   whereby  it  was 

x2 
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Enh,  of  PUat,  agreed  by  and  on  the  part  of  the  said  persons,  and  the 

^  '  ^     severally  thereby  engaged  to  serve  on  board  the  said  shi^^^ 
McDonald     in  their  several  capacities  against  their  respective  name 
JoFLiNo.       expressed,  in  a  voyage  from  the  port  of  London  to  Cardi^^ 
and  thence  to  the  port  of  Palermo  in  Sicily,  and  back 
port  of  delivery  in  the  united  kingdom ;  and  the  said  cr 
further  engaged    to   conduct   themselves  in   an  ordei^^^. 
faithful,  honest,  careful,  and  sober  manner,  and  to  b^^ 
all  times  diligent  in  their  respective  duties  and  staticr-^j^ 
and  to  be  obedient  to  the  lawful  command  of  the  ^^j^/ 
master  in  every  thing  relating  to  the  said  ship  and    (ijg 
materials,  stores,  and  cargo  thereof,  whether  on  hfjatd 
such  ship,  in  boats,  or  on  shore,  and  should  not  on  anyf 
account  or  pretence  whatever  go  out  of  or  quit  the  said 
ship  by  day  or  night,  without  leave  being  first  obtained  of 
the  master  or  commanding  officer  on  board.     In  consider- 
ation of  which  services  to  be  duly,  honestly,  carefully,  and 
faithfully  performed,  the  said  master  did  thereby  promise 
and  agree  to  pay  to  the  said  crew  by  way  of  compensatioti 
or  wages,  the  amount  against  their   names  respectirelj 
expressed ;  and  in  witness  thereof  the  said  parties  there^^ 
subscribed  their  names  on  the  days  against  their  respecti 
signatures  mentioned,  as  by  the  said  agreement,  referen 
being  thereto  had,  will  more  fully  appear;  and  the  defen 
ant  further  says,  that  the  said  agreement  specified  wW-    ^^ 
monthly  or  other  wages  such  of  the  said  seamen  was       ^^ 
be  paid,  the  capacity  in  which  he  was  to  act,  and  iW^^ 
nature  of  the  voyage  in  which  the  said  ship  was  intend^^^ 
to  be  employed ;  and  the  said  agreement  contained  the  d^^J 
of  the  month  and  year  in  which  the  same  was  made,  bj0^ 
the  same  was  signed  by  the  master  in  the  first  instanc^/ 
and  by  the  said  seamen  respectively  at  the  port  or  plac^       .4 
where  such  seamen  were  respectively  shipped ;  and  the        ^ 
said  agreement  was  in  the  form,  and  contained  true  entries        i 
under  their  respective  heads  of  the  several  particulars  set      ^ 
forthfin  the  said  schedule  to  the  said  statute  annexed  and 
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i^ried  A,  so  far  as  the  same  could  be  ascertained  ;  and  Each,  of  Pkas, 
e  defendant  further  says,  that  the  plaintiff,  to  wit,  on  '  ^ 

le  said  I4th  of  August,  in  the  year  of  our  Lord  1836^  M'Domald 
tbscribed  and  signed  his  name  and  became  a  party  to  the  joflimo 
id  agreement  to  serve  on  board  the  said  ship  in  the  said 
»yage,  in  the  capacity  of  a  mate,  and  that  capacity  was 
:pre»8ed  against  bis  name  so  subscribed  as  aforesaid,  at 
e  wages  therein  and  thereby  specified  of  5/.  for  each 
id  every  calendar  month;  and  the  defendant  further 
js^  that  after  the  making  of  the  said  agreement,  to  wit, 
B  the  15th  of  September,  in  the  year  of  our  Lord  1836, 
le  said  ship  left  her  first  port  of  clearance,  and  sailed 
tad  proceeded  on  her  said  voyage  in  the  said  agreement 
lentioned ;  and  that  afterwards,  and  before  tlie  period  for 
'faich  the  plaintifi^so  agreed  to  serve  was  completed,  and 
fier  ike  said  ship's  arrival  at  her  port  of  delivery,  and 
tfffore  her  cargo  had  been  discharged,  to  wit,  at  the  port 
f  Liverpool,  in  the  united  kingdom,  to  wit,  on  the  4th  of 
""^bruary,  in  the  year  of  our  Lord  1837,  the  plaintiff  did, 
^fully  and  without  the  leave  and  permission  of  the 
Pendant  or  the  said  master,  or  other  person  in  command 
f  the  said  ship,  and  without  any  previous  discharge, 
Asoluteli/  desert  the  said  ship  to  which  he  so  belonged  as 
foresaid,  and  the  circumstances  attending  such  desertion 
rere  then,  at  the  time,  entered  in  the  log-book  of  the  said 
^liip,  and  certified  by  the  signature  of  the  said  master, 
fend  the  said  desertion  was  then  treated  by  the  master  of 
the  said  ship  as  an  absolute  one,  whereby,  and  according 
V»  the  said  statute,  he  forfeited  to  the  defendant,  the  owner 
of  the  said  ship,  his  said  wages  or  salary  to  which  he  might 
otherwise  have  been  entitled  ;  and  the  defendant  further 
iiitb,  that  the  service  of  the  plaintiff  was  not  done  other- 
wise than  under  and  by  virtue  of  the  said  agreement  and 
in  the  said  voyage :  and  this  the  defendant  is  ready  to 
verify  &c. 
The  third  plea  was  pleaded  only  to  the  sum  of  5A, 
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Exeh,  of  Phot,  parcel  of  the  said  sum  of  28/.  lis.  8df..  and  was  in  the  same 

1838 

^     terms  as  the  second,  except  that,  instead  of  stating  that  the 

McDonald      plaintiff  absolutely  deserted  the  ship,  it  alleged  that  "he 

JopuN o.      ^'^  wilfully  &c.  quit  the  said  ship  to  which  he  so  belonged  as 

aforesaid,  and  remained  quit  and  absent  therefrom  for  a 

long  time,  to  wit,  three  days  then  next  followmg,"  &c.— 

The  plaintiff  replied  to  the  second  plea,  that  he  did  not 

absolutely  desert  the  said  ship,  in  manner  and  form  as  in 

that  plea  alleged,  on  which  issue  was  joined ;  and  as  to  the 

8L  to  which  the  third  plea  was  pleaded,  be  entered  a  nolle 

prosequi. 

At  the  trial  before  Coleridge^  J.,  at  the  last  assizes  for 

Northumberland,  the   facts  stated   in  the   second  plea 

having  been  proved  on  behalf  of  the  defendant,  a  rerdict 

was  found  for  him  on   that  issue.     In   Easter  Term, 

S.  Temple  obtained  a  rule  nisi  to  enter  the  judgment  for 

the  plaintiff  non  obstante  veredicto,  on  the  ground  that 

the  quitting  of  the  ship  by  the  plaintiff,  as  stated  in  the 

plea,  after  her  arrival  and  before  the  discharge  of  the 

cargo,  was  not  a  desertion  under  sect.  9  of  stat.  5  &  6 

Will.  4,  c.  19,  which  worked  a  total  forfeiture  of  the  wages, 

but  was  an  offence  contemplated  by  section  7,  punishable 

by  loss  of  one  month's  wages  only. 

W,  H.  Watson  shewed  cause  in  this  term. — The  plaintiff^ 
has  forfeited  his  right  to  wages,  as  well  by  the  express  pro-^- 
visions  of  the  stat.  5  &  6  Will.  4,  c.  19,  as  by  the  maritime^ 
law  in  general ;  because  a  forfeiture  of  wages  is  the  neces— * 
sary  consequence  of  desertion  of  a  ship  by  a  mariner.  Th 
7th  section  of  that  act  provides,  '*  That  if  any  seaman, 
having  signed  such  agreement  as  aforesaid,  or  after  thc£ 
ship  on  board  which  he  shall  have  agreed  to  serve  shal^^ 
have  left  her  first  port  of  clearance,  and  before  the  perioCS 
for  which  he  shall  have  agreed  to  serve  shall  be  completec^M 
shall  wilfully  and  without  leave  absent  himself  from 
ship  or  otherwise  from  his  duty,  he  shall  (in  all  oases  n 
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of  absolute  desertion^    or  not  treated   as  such  by  the  Etch,  of  PUat, 
master),  forfeit  out  of  his  wages,  to  the  master  or  owner,  ^ 

the  amount  of  two  days'  pay  for  every  twenty-four  hours  of     McDonald 
8uch  absence,  and  in  a  like  proportion  for  every  less  period       joplimq. 
of  time,  or,  at  the  option  of  the  said  master,  the  amount 
of  such  expenses  as  shall  have  been  necessarily  incurred 
m  hiring  a  substitute  to  perform  his  work ;  and  in  case  any 
seaman,  while  he  shall  belong  to  the  ship,  shall,  without  suffi- 
cient cause,  neglect  to  perform  such  his  duty  as  shall  be  rea- 
sonably required  of  him  by  the  master,  or  other  person  in 
command  of  the  ship,  he  shall  be  subject  to  a  like  forfeiture 
in  respect  of  every  such  offence,  and  of  every  twenty-four 
bours'  continuance  thereof;  and  in  case  any  such  sea- 
'nan,  after  having  signed  such  agreement,  or  after  the  ship's 
U'rival  at  her  port  of  delivery  and  before  her  cargo  shall 
^  discharged,  shall  quit  the  ship,  without  a  previous 
discbarge  or  leave  from  the  master  thereof,  he  shall  forfeit 
to  the  master  or  owner  one  month's  pay  out  of  his  wages." 
•^hen  comes  the  9lh  section,  which  enacts,  that  '*  Every 
'^aman  who  shall  absolutely  desert  the  ship  to  which  he 
shall  belong,  shall  forfeit  to  the  owner  or  master  thereof 
^H  his  clothes  and  effects  which  he  may  leave  on  board, 
^^d  all  wages  and  emoluments  to  which  he  might  other- 
wise be  entitled,  provided  the  circumstances  attending 
B^ch  desertion  be  entered  in  the  log-book  at  the  time, 
^nd  certified  by  the  signature  of  the  master  and  mate,  or 
^tlier  credible  witness ;  and  that  an  absence  of  a  seaman 
from  the  ship  for  any  time  within  the  space  of  twenty- 
four  hours  immediately  preceding  the  sailing  of  the  ship, 
without  permission  from  the  master  thereof,  or  for  any 
period,  however  short,  under  circumstances  plainly  shew- 
^g  that  it  was  his  intention  not  to  return  thereto,  shall  be 
deemed  an  absolute  desertion ;  and  in  case  such  desertion 
^nall  take  place  in  parts  beyond  the  seas,  and  the  master 
^f  the  ship  shall  be  under  the  necessity  of  engaging  any 
teaman  as  a  substitute  for  the  deserter,  at  a  higher  rate 
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Bxch.  of  Pleas,  of  wages  than  that  stipulated  in  the  agreement  to  be  pai 
^     to  the  seaman  deserting,  the  owner  or  master  of  the  shi 
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nor 
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shall  he  entitled  to  recover  from  the  deserter  by  summa 
proceeding,  in  the  same  manner  as  wages  are  by  this 
made  recoyerable,  any  excess  of  wages  which  such  own^ 
or  master  shall  pay  to  such  substitute  beyond  the  amour 
which  would  have  been  payable  to  the  deserter  in  case  F" 
had  duly  performed  his  service  pursuant  to   his  agr^ 
ment.*'    It  is  obvious  that  the  punishments  for  the  mir 
offence  of  neglecting  duty,  or  leaving  the  ship,  cont^ 
plated  by  the  7th  section,  are  totally  independent  of      ^ 
9th  section,  which  points  to  the  case  of  forfeiture  fo^  ^ 
absolute  desertion,  and  goes  on  to  say  what   shall   ^ 
deemed  an  absolute  desertion,  namely,  leaving  the  ship 
for  however  short  a  time,  after  signing  the  agreement, 
without  any   intention   of  returning ;  providing  that  ^^ 
such  a  case   the   mariner   shall   forfeit  all  his  wages  t^^ 
which  he  would  otherwise  be  entitled.     It  is  clear  th 
by  the  words  **  quit  the  ship,"  in  the  7th  section,  and  tl 
word  '*  desert,"  in  the  9th,  the  legislature  meant  totally  di 
ferent  things;  in  the  former,  quitting  for  a  mere  tempon 
purpose,  and  in  the  latter,  quitting  it  without  any  intenti 
of  returning ;  it  is  equally  clear  that  in  this  case  the  d 
fendant  had  no  animus  revertendi  at  the  time  he  left  tl 
ship;   and   he    has,  therefore,  forfeited  all  his  right 
wages.     The  11th  section,  which  provides  for  the  time 
which  wages  are  to  be  paid,  shews  that  the  contract  is 
continue  until  after  the  cargo  is  delivered,  or  the  seam 
is  discharged.    The  case  of  Frontine  v.  Frost  (o)  was  ci 
when  this  rule  was  moved  for,  and  perhaps  it  will  now 
relied  upon  ;  but   that  was  a  decision   on  the  repeal 
statute  2  Geo.  S,  c.  SQ^  s.  3,  the  words  of  which  are 
different,  and  apply  in  terms  to  the  case  of  a  desertion  o 
vessel  when  in  parts  beyond  the  seas. — But,  independen  ^fy  i 
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of  the  statute,  on  general  principles  of  maritime  law,  this  Bxch,  of  Pleat, 

1838 
was  a  contract  to  serve  on  board  this  vessel  for  a  specified  '  ^ 

time,  during  the  continuance  of  her  voyage  and  back  to  her      McDonald 

port  of  delivery.     The  voyage  is  not  considered  at  an  end       joflino. 

by  the  mooring  of  the  vessel — the  delivery  of  the  cargo 

18  necessary  to  be  first  completed ;  and  for  that  purpose 

it  is  quite  essential  that  the  crew  should  be  kept  on  board, 

AS  she  may  be  ordered  by  the  harbour-master  from  one 

dock  to  another,  or  to  a  different  tier.     In  Abbott  on 

Shipping,  463,  it  is  said,  "  desertion   from  the  ship  is 

l^eld  to  be  a  forfeiture  of  the  wages  previously  earned,  in 

^11  maritime  states  : "  and  the  author  cites  the  case  of  The 

-f^^arlf  Denton  {a),  where  certain   mariners  hired  in  the 

*-^^ns  for  a  voyage  or  run  to  the  port  of  Hull,  at  twelve 

S^ineas  each,  with  the  consent  of  the  master,  but  against 

^'^e   positive   order  of  the   owners,  quitted  the   ship   on 

^ne  day  after  her  arrival  in  the  roadstead  of  that  port, 

^•^     the  river  Humber,  the  port   being  so  full   that  the 

^^Bsel  could  not  enter  immediately;  and  the  then  learned 

J^dge  of  the  Court  of  Admiralty  decreed  that  the  mari- 

•^^ira  had    forfeited    their   wages.       And   he   afterwards 

^^l>aerves  (6),  **  It  is  of  great  importance  to  understand 

^fa^t  the  forfeiture  of  wages  for  desertion  does  not  arise 

^^^t  of  the  provisions   of  the   legislature,    hut  depends, 

I  have   already   intimated,   upon  a  general   rule  and 

xim  of  the  maritime   law."     According  to  that  rule, 

^Vien,  the  plaintiff*,  by  abandoning  the  ship  before  the 

delivery   of  the   cargo,   has   violated    his   contract,   and 

feited  his  claim  to  wages. 


iS.  Temple f   contri.  —  The   plea   does   not   shew  that 

^lie  plaintiff*  has  done  that  by   which  a  forfeiture  of  all 

liis  wages   was  incurred.     It  states  that  after  the  ship's 

arrival  at  her   port   of  delivery,  and   before   her  cargo 

bad  been  discharged,  the  plaintiff  did  wilfully,  without 

(a)  5  Rob.  Adm.  Rep.  221.  (b)  P.  468. 
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Etch,  of  PUoh  the  leave  of  the  defendant  or  the  master  of  the  ship,  and 

1838  • 

^     without  any  previous  discharge/absolutely  desert  the  said 

McDonald      ship.     It  states  that  the  ship  had  arrived  in  her  port  of 
JopLiMo.       delivery,  and  does  not  shew  that  the  voyage  had  not  termi- 
nated. There  are  three  cases  contemplated  by  the  statute. 
First,  that  of  mere   temporary  absence;  secondly,  that 
of  an  absolute  desertion  during  the  voyage ;  thirdly,  that 
of  quitting  the  ship  after  her  arrival  in  the  port  of  delivery, 
but  before  the  delivery  of  the  cargo.     This  is  the  last 
case,  and   falls  within  the  provision  in  the  latter  part 
of  the  7th  section, — ^'  in  case  any  such   seaman,  after 
the  ship's  arrival  at  her  port  of  delivery  and  before  her 
cargo  shall  be  discharged,  shall  quit  the  ship,  without  a 
previous  discharge  or  leave,  he  shall  forfeit  one  month's 
pay  out  of  his  wages."  The  use  of  different  expressions  in 
the  statute  shews  that  by  *^  quitting  "  was  meant  something 
different  from  **  desertion."    A  desertion  cannot  be  except 
during  the  continuance  of  the  voyage,  which   is  from 
the  first  port  of  clearance   back  to   the  port  of  deli- 
very.   There  is  also  a  distinction  between  a  ''quitting" 
and  a  mere  temporary   absence.     "Quitting"  can   only 
mean  a  total  quitting  after  the  arrival  of  the  vessel  in 
her  port  of  delivery,  and  before  the  cargo  is  discharged. 
That  word  was  used  in  this  section,  because  it  was  doubt- 
ful whether  or  not  the  contract  was  determined  by  the 
arrival  of  the  ship  in  her  port  of  delivery,  and  it   was^ 
meant  to  obviate  that  difficulty.     The  preamble  of  the  6tlt 
section  of  2  Geo.  ^,  c. 36,  recites  that  ''whereas  aeameii. 
and  mariners,  after  their  arrival  at  their  unlivering  port^ 
in  Great  Britain,  ofttimes  leave  the  ships  or  vessels  before 
they  are  unladen,  or  before  the  seamen  and  mariners  ar^ 
discharged  by  the  masters  of  such  vessels;"  and  it  then 
goes  on  to  provide  a  penalty  for  leaving  the  ship  before 
they  are  discharged,  viz.  the  forfeiture  of  one  month^s 
wages.     The  case  of  The  Pearly  Denton^  is  in  the  plain- 
tiff's favour,  for  the  ground  of  the  decision  there  was,  that 
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the  vessel  was  not  at  the  end  of  her  voyage^  but  entered  E*eh.  of  Pi§ah 

1838 
lier  port  of  delivery  afterwards.    The  9th  section  is  un-     v^.^^^ 

^oubtedly  ambiguous,  but  it  must  be  construed  consistently     McDonald 
with  the  7th.  The  enactment  in  the  9th  sectioui  that  "  the      jopliho. 
absence  of  any  seaman  from  the  ship,  for  any  time  within 
the  space  of  twenty-four  hours  immediately  preceding  the 
tailing  of  the  ship,  without  permission,  or  for  any  period 
lowever  short,  under  circumstances  plainly  shewing  that 
it  was  his  intention  not  to  return  thereto,  shall  be  deemed 
10  absolute  desertion,*'  shews  that  by  desertion  the  sta- 
tute intended  absence  from  the  ship  without  permission, 
eitber  within  twenty*foar  hours  before  sailing,  or  for  some 
period,  however  short,  during  the  continuance  of  the  voy* 
a^e,  when  the  absence  of  any  of  the  crew  would  be  infi- 
nitely more  prejudicial  than  after  the  arrival  of  the  vessel  in 
port;  and  it  immediately  goes  on  to  provide  for  the  case  of 
&  desertion  in  parts  beyond  the  seas.  [Parke,  B. — You  say 
that  the  9th  section  contemplates  two  cases  of  desertion, 
eitber  within  twenty-four  hours  before  sailing,  or  in  parts 
l^^jond  the  seas,  and  before  the  ship  arrives  at  her  port 
^f  delivery.]    Yes. 

Cur.  adv.  vult. 

On  the  following  day,  the  judgment  of  the  Court  was 
delivered  by 

Lord  Abimoer,  C.  B. — This  was  a  motion  for  judgment 

^oti  obstante  veredicto,  and  the  question  turned  upon  the 

^liatruction  of  the  5  &  6  Will.  4,  c.  19,  intituled,  "  An  Act 

^   amend  and  consolidate   the  laws  relating  to  merchant 

^^Ocien,"  &c.      The  action  was  indebitatus  assumpsit  for 

^'S^s,  and  the  second  plea  was  as  follows: — [His  Lord- 

*"'X^  here  stated  the  plea.]     Upon  the  construction  of  the 

^^    section  of  this  statute,  it  was  contended  on  one  side, 

^^^  an  absolute  quitting  of  the  ship  by  a  mariner,  without 

^^^  btention  of  returning,  at  any  period  before  the  final 
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Bxch,  of  Pleas,  delivery  of  the  cargo,  incurred  a  forfeiture  of  all  his  wages ; 
V      on  the  other  hand,  it  was  argued  that  this  clause,  with 
M'DoNALD      reference  to  otiiers,  only  contemplated  the  case  of  deser- 
JopuNo.       ^'o"  either  before  sailing,  or  during  the  stay  of  the  vessel 
in   foreign  parts,  but  not  a  desertion  after  the  arrival  at 
the  place   of  destination ;    and    reference   was    made   to 
the  7th  section,  where  a  particular  kind  of  desertion  is 
specially  provided  for.      [His    Lordship  read    the    7th 
section.]     This  clause  expressly  provides  for  the  case  of 
quitting  the  ship  under  circumstances  like  the  present,  and 
imposes  the  penalty  of  the  loss  of  a  month's  wages ;  and 
although  the  plea  makes  use  of  the  term  "  desertion,**  to 
describe  the  case  provided  for  by  the  9th  section,  it  is 
our  duty  to  construe  the  act  so  as  not  to  defeat  the  provi- 
sion which  appears  to  be  made  in  the  7th  section  for  the 
case  in  question,  if  we  can  put  such  a  construction  upon  it 
as  will  render  the  two  clauses  consistent ;  and  in  order  to 
do  so,  the  9th  section  may  be  considered  as  applying  to  the 
case  of  the  desertion  of  a  ship  whilst  in  foreign  parts,  and 
before  her  arrival  at  her  port  of  delivery ;  and  the  7tli 
section  as  applying  to  the  quitting  of  a  ship  after  her 
arrival  in  her  port  of  delivery,  but  before  the  discharge 
of  her  cargo.     This  is  the  construction  which  is  sought  to 
be  put  on  this  act  by  the  plaintiff's  counsel,  and  which  we 
think  the  more  reasonable;  and  consequently,  although 
the  plaintiff  has  forfeited  a  month's  wages  by  quitting  the 
vessel  in  the  manner  stated,  the  balance  he  is  still  entitled 
to,  and  judgment  non  obstante  veredicto  must  be  entered 
for  the  amount.     It  is  a  case  of  considerable  importance, 
and  the  point  being  upon  the  record,  the  party  may  bring 
a  writ  of  error  if  he  is  dissatisfied  with  our  judgment. 

Rule  absolute. 
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EmJu  of  Pleas, 
1838. 

Chanter  r.  Leese,  Cussons^  and  Diggle.  ^^      ^     ^ 

Assumpsit. — The  declaration  stated,  that  by  a  cer-  By  agreement, 
tain  memorandum  of  agreement,  made  the  25th  day  of  {I^[^"en*^[jie**** 
February,  1836,  between  the  plaintiff  of  the  one  part,  and  pUintiff  and 
the  defendants  of  the  other  part ;  reciting,  that  by  a  certain  of  the  one  part, 
agreement  bearing  date  the  6th  day  of  September,  1833,  felidilnu,  of  the 
between  the  plaintiff  and  the  defendant  George  Cussons,  oth«part,re- 

t  ,  .  ©  »  citing  that  the 

tbe  plaintiff  did  agree  with  the  said  defendant  George  plaintiff  had 
Cussons  for  the  sale  of  Wittey's  Patent  Furnace,  such  patent  for  an 
patent  being  then  vested  in  the  plaintiff,  in  a  certain  dis-  3^7,%"^  *'' 
trici  therein  specified  ;   and  also  that  the   plaintiff  had  *'■»  *^^^^y  '°*«'- 

,.,,.«,.  ,,  -.  Wed  in  another 

unce  obtained  his  Majesty  s  letters  patent  for  an  improve-  patent  inven- 
nent  in  furnaces,  and  the  plaintiff  and  John  M'Curdy  had  phanUff*and  A. 
obtained  a  patent  for  an  improvement  in  generating  steam,  *****  obuined  a 
^d  the  plaintiff  and  John  Ingledew  a  patent  for  a  metallic  another  inven- 
^heel  and   revolving   axle;    and   that   the  plaintiff  was  tiff*an/B*" 
«l»o  solely  interested  in  a  patent  for  a  new  mode  of  ab-  and*the**lain- 
•tracting  heat  from  steam,  vapour,  or  other  fluids ;  and  that  ^»ff  *nd  c, 

♦K      I  •  ¥   -I       ^->i  1  •  ^^^  another;  it 

">c  plaintiff  and  John  Gray  had  obtained  a  patent  for  an  was  agreed  be- 

tvreen  the  said 

parties,  that,  for 

^  considerations  therein  mentioned,  it  should  be   lawful  for  the  defendants  exclusively  to  use, 

°^u&cture,  and  sell  any  or  all  of  the  said   patent  inventions,  within  certain  limiis,  during  the 

^^^rinoanee  of  the  several  patents,  on  certain  terms,  viz.  that  an  office  and  warehouse  should  be 

preitared  for  the  sale  of  articles  connected  with  the  inventions,  and  that  books  of  account  of  the 

"H^  of  each  of  tbe  inventions  should  be  kept  there  by  the  defendants,  and  be  open  at  all  times  to 

^inspection  of  the  parties  thereto  of  the  first  part ;  that  the  defendants  should  pay  to  the  plain- 

°^^00/.  a-year  as  a  consideration  for  the  license  for  the  sale,  &c.,  of  all  the  aforesaid  patent,  and 

^t  tQ^i,  moj  should  be  charged  as  a  payment  by  the  defendants  in  their  books  of  account ;  that 

7*^/ should  pay  A.  a  certain  rateable  sura  on  all  machines  used,  &c.,  on  his  patent  principle;  that 

J^y  should  also  pay  the  plaintiff  a  moiety  of  the  net  profit  to  arise  from  all  the  said  inventions 

^f^Ht  those  in  which  B.  and  C.  were  interested)  ;  to  the  plaintiff  and  B.  two- thirds  of  the  net 

r°. '  to  arise  from  theirs ;  and  to  the  plaintiff  and  C.  two-thirds  of  the  net  profit  to  arise  from 

,  ^^i   and  it  was  agreed  that  either  of  the  parties  might  determine  the  agreement  at  the  end  of 

^i»e>en,  or  ten  years.     In  an  action  on  this  agreement,  by  the  plaintiff  alone,  to  recover  a  half 

£^  y  payment  of  the  400/L,  the  defendants  set  out  the  plaintiff's  patent  for  the  improvement  in 

jlJ^^^s,  and  plejided  that  it  was  not  at  the  time  of  the  grant  a  new  invention  as  to  the  public  use 

ji  ^^f  in  England,  whereby  the  grant  was  void,  which  the  plaintiff,  at  the  time  of  the  making  of 

^%reement,  well  knew  : — Held,  on  demurrer,  that  the  plea  was  a  bar  to  the  action. 
1^  ij^^^i  also,  that  the  declaration  was  bad  on  the  ground  of  variance,  as  it  stated  the  agreement 
^^^   *^ade  between  the  plaintiff  and  defendants,  whereas  there  were  other  parties  to  it  of  the  first 

«,  ^^sides  the  plaintiff. 
tv^**^to,  that  the  action  ought  to  have  been  jointly  brought  by  all  the  parties  to  the  agreement  of 
^^^•tparu 
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JBieA.  of  PiMff,  improved  furnace  applicable  to  locomotive  engines :  it  was 
3  thereby  agreed  between  the  said  partiesi  that  for  the  con- 
Cbamter  siderations  therein  mentioned,  it  should  be  lawful  for  them 
Lbbsb.  ^h®  defendants  exclusively  to  use,  manufacture,  sell,  and 
dispose  of  any  or  all  the  aforesaid  patent  inventions  within 
the  whole  of  the  county  of  Lancaster,  (except  the  town  and 
parish  of  Liverpool  and  a  circuit  of  ten  miles  therefrom), 
and  also  within  such  part  of  the  county  of  Chester  as  were 
within  ten  miles  of  Manchester  Exchange,  and  not  else- 
where, during  the  continuance  of  the  said  several  letters 
patent  respectively,  subject  to  determination  as  therein* 
after  mentioned,  on  certain  terms,  (that  is  to  say) :  that  an 
office  and  warehouse  at  Manchester  aforesaid,  for  the  sale 
and  disposal  of  stoves,  pipes,  and  all  articles  connected 
with  the  aforesaid  patents,  should  be  immediately  prepared 
by  the  defendants,  and  that  books  of  account  of  the  sale 
of  each  of  the  said  inventions  should  be  kept  by  the  de- 
fendants, and  that  such  books  should  be  open  at  all  times, 
at  such  office  in  Manchester,  for  the  inspection  of  the  said 
parties  thereto  of  the  first  part;  that  the  defendants 
should  pay  to  the  plaintiff  the  sum  of  400/.  per  annum, 
during  the  existence  of  the  said  agreement,  by  half-yearly 
payments,  on  the  20th  day  of  December  and  the  SOth  day 
of  June  in  every  year,  the  first  payment  to  be  made  on  the 
20th  day  of  June  then  next  ensuing,  as  a  consideration  for 
the  aforesaid  license  for  the  sale,  use,  and  manufacture  of 
all  the  aforesaid  patents,  and  for  the  power  of  granting 
licenses  to  other  persons  for  the  same  purpose,  in  the 
aforesaid  district :  and  it  was  further  agreed,  that  the 
aforesaid  half-yearly  payments  to  the  plaintiff  should  be 
charged  as  a  payment  by  the  defendants  in  their  books  of 
account :  and  that  the  defendants  should  also  pay  to  die 
said  John  M^Curdy  the  sum  of  five  shillings  per  horse- 
power for  all  boilers  or  steam  generators  on  Mr.  M*Curdy's 
patent  principle,  which  should  be  used,  manufactured, 
sold,  or  erected  by  them,  bemg  the  said  John  M*Curdy*8 
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proportion  of  profit  of  the  said  patent  boiler  or  steam  Eieh.  of  PUat, 
generator,  calculating  ten  superficial  feet  of  surface  per 
horse-power,  and  on  all  boilers  not  applied  to  steam  en- 
gines, the  sum  of  five  per  cent,  on   the   manufacturer's 
charge  for  such  boilers;  and  that  such  last-mentioned  pay- 
ments should  be  charged  as  such  in  the  books  of  account ; 
and  the  defendants  should  also,  as  a  consideration  for  the 
aforesaid  license,  pay  to  the  plaintiff  one  moiety  of  the  net 
profits  after  the  payments  aforesaid,  and  all  other  pay- 
ments and  expenses,  to  arise  from  Wittey's  patent  furnace 
and  Chanter's  improved  furnace,  and  from  Chanter's  and 
Wittey's  patent  for  abstracting  heat  from  vapour  and  other 
fluids,  and  from  M'Curdy's  boiler ;  and  to  the  said  plain- 
tiff and  John  Ingledew  two-thirds  of  such  net  profit  to 
vise  from  the  sale  of  Ingledew's  patent  wheel  and  revolv- 
ing axle;  and  to  the  said  plaintiff  and  John  Gray,  two- 
thirds  of  such  net  profits  to  arise  from  Chanter  and  Gray's 
Kcent  patent  furnace  applicable   to  locomotive   boilers : 
and  it  was  further  agreed,  that  if  the  said  parties  thereto, 
or  either  of  them,  should  be  desirous  to  put  an  end  to  the 
ttid  agreement,  they  should  be  at  liberty  so  to  do,  at  the 
expiration  of  five,  seven,  or   ten   years  from  the   date 
thereof,  by  giving  unto   the  other   party  six  calendar 
months'  previous  notice  in  writing,  and  in  that  case  the 
■aid  agreement,  from  and  after  the  expiration  of  such 
i^tice,  should  cease  and  be  void.     The  declaration  then 
avenred  mutual  promises,  and  alleged  as  a  breach  the 
non-payment  of  200/,,   being  a  half-yearly  payment  of 
^e  said  sum  of  400/.,   to  be   paid   by  the   defendants 
^  the  plaintiff  for   the   half  year  ending    the   20th  of 
^'QQe,  1837.     There  was  also  a  count   on   an   account 
«^ted. 

^leas,  first,  non  assumpserunt :  secondly,  that  the  letters 
Intent  in  and  for  the  said  supposed  improvement  in  furnaces, 
^  ^be  first  count  of  the  declaration  mentioned,  were  and 
^  letters  patent,  bearing  date  at  Westminster,  the  2nd 
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Eteh.  rf  PUoM,  day  of  September,  in  the  5th  year  of  Will  4,  [the  letters 

patent  were  then  set  forth  at  length]  ;  and  the  defend- 
ants further  say,  that  the  said  supposed  improTement  in 
furnaces  in  the  first  count  and  in  the  said  letters  patent 
mentioned,  was  not  at  the  time  of  the  petition  in  the  said 
letters  patent  mentioned,  or  of  the  said  royal  grant,  a 
new  invention  as  to  the  public  use  and  exercise  thereof 
in  England,  contrary  to  the  form  and  effect  of  the  said 
letters  patent,  and  of  the  statute  in  such  case  made  and 
provided  ;  whereby  the  said  letters  patent,  at  the  time  of 
the  granting  thereof,  were  and  are  void  and  of  none 
effect;  ail  which  the  plaintiff,  before  and  at  the  time  of 
the  making  of  (he  said  memorandum  of  agreement  in  the 
first  count  mentioned,  well  knew.  Verification. — The 
defendants  pleaded,  thirdly,  that  the  said  letters  patent  for 
the  said  supposed  improvement  in  furnaces  in  the  first 
count  mentioned,  were  and  are  the  said  letters  patent  in 
the  last  plea  mentioned  and  described  ;  and  that  the  said 
supposed  improvement  in  furnaces  was  not  invented  or 
found  out  by  the  plaintiff,  as  in  the  said  letters  patent 
mentioned,  contrary  &c. ;  whereby  the  said  letters  patent, 
at  the  time  of  the  granting  thereof,  were  and  are  void  and  of 
none  efifect ;  all  which  the  plaintiff,  before  and  at  the  time 
the  making  of  the  said  memorandum  of  agreement  on  the 
first  count  mentioned,  well  knew. — Verification. 

The  plaintiff  took  issue  on  the  first  plea,  and  demurred 
specially  to  the  second  and  third,  assigning  the  same 
causes  of  demurrer  to  each  ;  viz.  that  the  plea  contains 
matter  which,  if  true,  constituted  an  answer  or  defence  to 
part  only  of  the  cause  of  action  in  the  first  count,  in  this, 
to  wit,  that  the  promise  to  the  defendant  in  the  first  count 
was  made  in  consideration  of  the  rit^ht  and  liberty  to  use 
and  vend  the  whole  of  the  patent  inventions  in  the  said 
agreement  in  the  first  count  mentioned  and  set  forth; 
whereas  the  defendants  in  and  by  their  plea  attempt  to 
avoid  the  agreement  upon  the  allegation  of  matter  which. 
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if  true,  tends  to  invalidate  one  only  of  the  said  patents,  ^^^  ^  P^^^» 

md  therefore  to  avoid  only  part  of  the  consideration  for  the 

promise  of  the  defendants  in  the  first  count  mentioned ;  and 

the  plea  does  not  shew  or  contain  any  matter  in  denial,  or 

in  confession  and  avoidance,  of  the  residue  of  the  cause  of 

letion,  or  consideration  for  the  promise  of  tlie  defendants 

in  the  first  count  mentioned  ;  and  that  the  issue  tendered 

in  the  plea  is  immaterial. — Joinder  in  demurrer*     The 

points  of  argument  stated  on  the  defendants*  part  were, 

that  the  objections  taken  by  the  plaintiff  to  the  pleas  are 

not  well  founded,  and  that  the  first  count  is  bad,  because 

it  states  an  executory  agreement  only,  and  does  not  shew 

that  the  defendants  enjoyed  the  license  therein  mentioned, 

or  any  other  ground  for  claiming  the  payment  therein 

mentioned. 

The  cause  was  taken  down  for  trial,  on  the  issue 
joined  on  the  first  plen,  at  the  last  Liverpool  Assizes, 
hefore  Coleridge^  J.  The  agreement  of  the  25th  of 
February,  1836,  being  put  in,  appeared  to  be  substan- 
ually  in  the  terms  set  forth  in  the  declaration,  except- 
^g  that  the  parties  to  it  of  the  first  part  were  the  plain- 
tiffi  M*Curdy,  Ingledew,  and  Gray,  and  not  the  plaintiff 
^one,  as  alleged  in  the  declaration.  It  was  accordingly 
objected  for  the  defendants,  first,  that  there  was  a  vari- 
^ce  by  reason  of  the  names  of  all  the  contracting  par- 
ties not  being  set  out  in  the  declaration;  and  secondly, 
^batthe  action  ought  to  have  been  brought  by  the  above- 
^ntioned  four  persons  jointly,  instead  of  by  the  plaintiff 
•lone.  In  order  to  obviate  the  former  objection,  the 
plaintiff's  counsel  applied  to  the  learned  judge  to  amend 
"»e  record,  so  as  to  make  the  declaration  correspond  with 
"^0  agreement,  but  this  the  learned  judge  was  disinclined 
^  do,  as  there  was  a  demurrer  upon  the  record.  He 
••wrwards  directed  the  jury  to  find  specially  under  the 
^li  section  of  3  &  4  Will.  4,  c.  42,  that  the  agreement 

^OL  ly.  Y  M,  w. 
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ExeL  of  PUoMf  put  in  was  made  by  the  defendants,  in  order  that  the 

1638 

plaintiff  might  apply  to  the  Court  under  that  statute. 

In  Easter  term,  a  rule  was  obtained  to  shew  cause  why 

judgment  should  not  be  given  to  the  plaintiff  under  the 

above  statute;    and   the   Court   directed   that   this  rule 

should  come  on  for  argument  at  the  same  time  as  the 

demurrer.  In  the  present  term,  the  whole  case  was  accord* 

ingly  argued  by 

Cleasby,  for  the  plaintiff. — I.  The  special  pleas  consti- 
tute no  answer  in  point  of  law  to  the  declaration.  First, 
they  do  not  disclose  any  failure  of  consideration.  All  that 
is  stated  in  the  agreement  in  reference  to  the  plaintiff's 
invention  for  the  improvement  of  furnaces,  is,  that  the 
plaintiff  had  obtained  a  patent  for  it ;  there  is  no  warranty 
that  tliis  patent  invention  is  a  good  one  ;  and  the  principle 
of  caveat  emptor  must  apply.  It  is  not  disputed  that  all 
the  letters  patent  have  been  duly  obtained,  and  are  sub- 
sisting as  such,  and  have  not  been  avoided.  The  defend* 
ants,  therefore,  have  all  they  have  contracted  for,  viz.  the 
exclusive  use  of  those  patents  within  the  limits  agreed  oo. 
There  is  nothing  stated  in  the  pleas  which  is  tantamount 
to  an  eviction.  It  is  like  a  case  between  landlord  and 
tenant,  where  the  tenant,  if  he  seeks  to  avoid  the  contract 
of  demise,  must  shew,  not  only  that  the  landlord  had  not 
what  he  professed  to  demise,  but  also  that  he,  the  tenant, 
has  been  evicted.  The  pleas  do  not  shew  any  fraud  :  they 
allege,  indeed,  that  the  patent  was  void  within  the  know* 
ledge  of  the  plaintiff,  but  they  do  not  allege  it  as  fraudi 
and  non  constat  but  that  the  defendants  were  also  cog* 
nisant  of  tlie  invalidity.  In  Bowman  v.  Taylor  (a),  the 
declaration  stated,  tiiat  by  indenture,  which  recited  that 
the  plaintiff //^ef  invented  certain  improvements  in  the  con* 
structioh  of  looms,  and  had  obtained  letters   patent  for 

(a)  2  A.  &  £.  2/8 1  4  Nev.  &  M.  264. 
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inch  invention,  and  had  agreed  with  the  defendants  to  let  Exch.  of  PUat, 

1  QOQ 

them  use  the  said  invention  for  a  part  of  the  term  granted 
by  the  letters  patent,  in  consideration  of  certain  covenants, 
&e.,  (he  plaintiff  covenanted  to  permit  the  defendants  to 
use  and  have  the  benefit  of  such  invention  and  patent,  and 
the  defendants,  in  consideration  of  the  grant,  &c.,  cove- 
Dinted  to  perform  the  agreement  on  their  part;  and 
ftisigned  a  breach  for  non-performance  of  such  cove- 
nant The  defendants  pleaded,  as  here,  that  the  sup- 
posed invention  in  the  declaration  mentioned  vras  not 
nor  is  a  new  invention,  and  that  the  plaintiff  was  not  the 
fint  or  true  inventor  of  the  improvements  in  the  indenture 
mentioDed.  The  Court  held,  on  general  demurrer,  that 
the  defendants  were  estopped  by  the  recital  in  their  deed 
from  contradicting  the  fact  that  the  plaintiff  had  invented 
the  improvements,  in  the  sense  in  which  the  deed  alleged 
him  to  have  done  so;  and  that  if  the  pleas  were  intended 
Bi^rely  to  allege  that  the  plaintiff  was  not  the  sole  in- 
^tor,  or  that  the  invention  had  been  made  long  before 
Ae  grant  of  the  patent,  they  were  no  answer  to  the  action, 
^at  case  is  not  directly  in  point,  because  there  the 
license  was  under  seal,  and  there  was  an  estoppel  on  the 
defendants  by  the  recital  of  the  deed ;  but  the  principle 
of  the  decision  is  applicable,  the  effect  of  it  being,  that 
the  abstract  right  to  the  invention,  or  the  novelty  of  it, 
does  not  come  into  question  between  parties  in  the  situa- 
tion of  licensor  and  licensee.  It  is  difficult  to  reconcile 
^0  cue  of  Bowman  v.  Taylor  with  that  of  Hayne  v. 
^aUbyia),  which,  however,  was  supposed  to  have  been 
distinguished  from  it  in  argument.  That  also  was  an 
■^on  of  covenant,  on  articles  of  agreement,  which  recited 
^hat  the  plaintiffs  were  the  assignees  of  a  patent  machine, 
thereby  they  covenanted  with  the  defendant  that  he 
ihould  use  it  in  a  particular  manner,  in  consideration  of 

(a)  3  T.  R.  438. 
y2 
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£xcA.  of  PUat,  which  the  defendant  covenanted  that  he  would  not  use 

1838 

^     any  other :  and  it  was  held,  that  the  defendant  was  acN 

CuANTER      estopped  by  his  covenant  from  pleading  in  bar  of  thi 

LEEtc.        action   that  the   invention  was    not    new,    or   that    dn 

patentee  was  not  tlie    inventor,   and  that  therefore   tlu 

patent  was  void.     If  that  case  were  to  be  re*  considered,  Um 

propriety  of  the  decision  miglit  perhaps  be  questionable 

the  judgments  of  Lord   Kenyan  and  Ashhurstf  J«,  pro 

ceed  on  the  ground  of  fraud  upon  the  defendant,  then 

being  no  plea  alleging  fraud :  Buller^  J.  altogether  e^ 

dudes  the  question  of  fraud,  and  decides  on  the  grooi) 

that  the  facts  didosed  in  tlie  plea  were  equivalent  to  n 

eviction.      But   if  the   patent   was  void,    the   defendaai 

would  clearly  be  entitled  to  use  the  machine  in  any  waysi^ 

therefore,  tlie  plea  shewed  that  the  patent  did  not  legalf^ 

exist,  he  was  remitted  to  his  common  law  right  of  maoft- 

facturing   any  article    he    thought    proper.       Tayhr  % 

Hare  (a)  more  resembles  the  present   case.     There  M^ 

having  obtained  a  patent  for  an  invention  of  which  hs 

supposed  himself  to  be  the  inventor,  agreed  to  let  B.oe  , 

it  on  payment  of  a  certain  annual  sum  secured  by  boirfj 

this  sum  was  paid  for  several  years,  when  B.,  discoveriqg 

that  the  invention    had  been    in    public   use  before  i* 

obtained  his  patent,  brought  an  action  for  money  had  Si'  j 

received,  to  recover  back  the  amount  of  the  annuity  paiA: 

and  it  was  held   that  he  could  not  recover.     Heatlh  ^ 

says,  'Mt  might  as  well  be  said,  that  if  a  man  lease  bsiii, 

and   the   lessee  pay  rent,  and  afterwards  be  eYicted,-M 

shall  recover  back  the  rent,  although  he  has  taken  di 

fruits  of  the  land."     So  here,  it  does  not  appear  thatd* 

defendants  have  not  received  the  fruits  of  their  agrecnwit 

— it  does  not  appear  that  they  have  not  in  fact  excluav^ 

enjoyed  the  use  of  the  invention,  but  only  that  they  bid 

no  right  exclusively  to  enjoy  it. 

(a)  i  N.  R.  260. 


TRINITY  TERM,  1  VICT.  SOS 

fiat  afsaming  this  point  to  be  against  the  plaintiflT,  the  ^ch.  of  PUat, 
pleas  at  all  events  constitute  no  bar  to  this  action,  although 
the  ficts  might  form  the  ground  of  a  cross  action,  or  might 
go  in  mitigation  of  damages.  This  is  the  grant  of  a  license 
to  use  six  several  patent  inventions ;  and  it  must  be  taken 
tbitthe  plaintiflfhad  a  right  to  grant,  and  that  the  defend- 
ants had  enjoyed,  five  of  the  six ;  supposing  they  had  had 
no  actual  enjoyment  of  the  sixth,  that  is  no  answer  to  an 
action  on  the  agreement  for  the  grant  of  all.     In  the  case 
of  an  agreement  or  covenant  to  perform  many  things,  the 
bilare  to  perform  one  is  no  answer  to  an  action  against  the 
other  party  for  not  doing  that  which  /le  agreed  or  cove- 
nanted to  do;  see  1  Saund.  320,  n.  4;  (where  the  nature 
and  effect  of  independent  covenants  is  fully  discussed); 
Am  v.  Eyre  (a).     It  does  not  appear  here  what  is  the 
Relative  value  of  the  patents ;  and  whatever  may  be  the 
benefit  derived  from  the  other  five,  if  this  plea  be  a  bar  to 
the  action,  the  whole  of  the  annuity  is  to  drop.     The 
damages  sustained  by  the  parties  would  be  altogether 
laequal,  which  was  the  argument  applied  in  Boon  v.  Eyre. 
%  Bitehie  ▼.  Atkinson  {b)  the  same  principle  was  acted  on 
inusumpsit.     There  is  perhaps  some  diiference  between 
4at  case  and  the  present,  because  there  the  plaintiff  was 
^y  to  receive  freight  according  to  a  stipulated  rate  per 
^  for  the  cargo  loaded  by  him ;  but  the  principle  esta- 
iKahed  was  the  same — namely,  that  he  could  insist  on  the 
performance  of  the  contract  by  the  consignee,  although  he 
Ikad  not  himself  performed  the  whole  of  it,  by  delivering  a 
complete  cargo,  and  was  liable  to  an  action  for  not  doing 
■CI*  [Lord  Abinger^  C.  B. — There  the  sum  to  be  recovered 
Apportioned  itself,  which  is  not  the   case  here.]     Lord 
^ilenborough  rests  his  judgment  on  the   principle  esta- 
Uished  in  Boon  v.  Eyre.    Havelock  v.  Geddes  (c),  Born" 


W  1 H.  Bl.  273,  note;  2  W.  Bla.  1312.  (b)  10  East,  295. 

(c)  10  East,  555. 
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Rnk.  rf  P2Mf,  man%  ▼.  Tooke  (a)i  and  Rote  v.  Poulion  (&),  are  authoritiet 

1838 

to  the  same  effect*     In  Allen  v.  Camerom  (c)»  evidence  of 

non-performance  by  the  plaintiff  of  part  of  the  contract  on 

his   part^  was  held  admissible  in  reduction  of  damageSf 

which  assumes  that  it  was  no  bar.    If  it  be  a  bar*  the 

plaintiff  is  not  only  deprived  of  the  whole  annuity,  but 

loses  the  advantage  of  all  the  other  beneficial  clauses  of 

the  agreement.    Again^  it  may  be  assumed  that  the  other 

patents  are  good ;  but  if  this  defence  be  a  bar,  it  is  a  bar 

also  to  any  action  in  respect  of  those  other  patenta,  be^ 

cause  it  avoids  the  agreement  altogether.     On  the  otbe 

hand,  if  it  be  not,  the  defendants  are  not  injured,  beca 

they  enjoy  those  which  are  valid,  and  have  their  rei 

in  respect  of  that  which  proves  to  be  invalid. 

II.  The  second  question  is,  whether  the  action  ia  pi 

perly  brought  by  the  plaintiff  alone.     Now  as  this  agr^^e. 

ment  contains  stipulations  which  are  solely  for  the  ben^j^ 

of  the  plaintiff,  and   which  must  be  taken  to  have  heea 

entered  into  in  consideration  of  what  he  agreed,  he  oidj 

could  sue  for  the  breach  of  them.     A  covenant  or  agrco- 

ment  with  several  persons  for  the  benefit  of  each,  must  be 

sued  on  severally.     Thus,  where  there  i^  a  covenant  with 

A.  and  B.,  to  pay  money  to  A.,  and  to  do  something  fortlie 

benefit  of  B.,  A.  must  sue  for  the  money,  and  B.  fortbi 

breach  of  contract.     Ecclesion  v.  Clipsham  (c/).  Brands* 

Boulcoii  (e\  Withers  s.Bircham  (/),  Servanie  yr^JawMilf)^ 

are  all  authorities  to  shew  that  where  the  interest  is  isf^ 

ral,  the  actions  must  be  several,  although  the  language  of 

the  covenant  may  be  joint 

Cowlings  contra. — First,  the  declaration  is  bad,  as  stat- 
ing merely  an  executory  agreement,  and  not  shewing  that 

(a)  1  Camp.  377-  («)  3  Bos.  &  P.  235. 

(6)  2  B.  &  Adol.  822.  (/)  3  B.  &  Cr.  254 ;  5  D.  k 

(e)  I  C.  &  M.  832.  R.  106. 

{d)  1  Sairnd.  153,  and  note.  (g)  10  B.  &  Cr.  410. 
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sw 


it  bu  been  performed  by  the  plaintiff,  or  that  the  defend-  Exeh.  of  pj^, 


iDls  have  had  the  benefit  of  it,  or  that  he  is  ready  and 
willing  to  give  it  them.    The  defendants,  by  the  terms  of 
the  agreement,  were  to  have  the  exclusive  right  of  using 
and  Tending,  not  merely  the  plaintiff's  own  invention,  but 
alio  others  in  which  the  plaintiff  had  only  a  partial  inte- 
reatiand  there  is  no  averment  in  the  declaration  that  the 
defendants  have  or  might  have  enjoyed  those  rights.   This 
igreement  wouhl  not  convey  a  license,  for  that  could  only 
be  granted  under  seal ;  but  would  be  a  mere  agreement 
revocable  at  pleasure ;  and  in  an  action  by  the  plaintiff  for 
tbe  infringement  of  it,  the  defendants  could  only  plead 
Payment  of  the  annuities  by  way  of  accord  and  satisfac- 
tion, not  as  an  answer  to  the  infringement.     In  Hayne  v. 
-^aUbtff  and  Bowman  v.  Taylor  (which  were  both  cases  of 
*  grant  of  license  by  deed),  it  was  expressly  averred  that 
^e  defendant  had  enjoyed  the  patent  right  which  was  the 
subject  of  the  agreement.     The  whole  argument  on  the 
^^her  side  rests  on  the  ground  that  the  defendants  have 
^en  enjoying  the  other  five  patents,  whereas  nothing  of 
^e  kind  is  averred  in  the  declaration,  but  only  that  the 
Annuity  became  due  during  the  existence  of  the  agreement; 
tile  whole  amount  of  that  allegation  is,  that  there  had  been 
^o  notice  to  put  an  end  to  the  agreement.     It  may  be  ad- 
mitted that  |here  would  have  been  a  quasi  estoppel,  if  the 
defendants  had  enjoyed  the  patent  rights;  but  that  ought 
to  have  distinctly  appeared.     In  Bird  v.  Uigginson  (a), 
the  declaration  alleged  that  the  plaintiff  agreed  to  grant 
And  let,  and  the  defendant  to  take,  a  messuage,  with  ex- 
clusive license  to  sport  over  a  manor,  &c.  during  the  term ; 
to  hold  the  messuage,  rights,  liberties,  and  premises,  for  the 
^crm,  at  a  rent ;  that  the  plaintiff  accordingly  let  the  mes- 
suage, rights,  &c.  to  the  defendant,  who  entered  into  and 


1838. 


(«)  2  Ad.  &  £11.  696;  4  Nev.  &  M.  505;  S.  C.  in  error,  6  Ad.  & 


«e  »t.a  became  a«*  „,«.  j5*     ^^^ 

<^^"^  ^'iffac^^  ^'^  '''Vt^e  tenant-  -^j;      ,^at  w^ 

eq«^*^'"  -Itto  sbev»  v^^^        covenant  t^  V     ^„,„ 

-as  *e  '^°"  .„-  \ie  ^as  »°      ^  „  ibat,  o  ^gt, 

a\\eg«**^!;*     »on«as"°*        ,^ou  o£  «« J    ^.ad 
aee^'  ;:t  tnade  to  aVV^^,  ,,  the  ag^e^       ^^,, 

^'":  7^^  ^^'■'"  ta  ^^-  ^^^'"'  t".i-  ^- ' 

«ie^^"'tct  ^to«.  ^'"  !  U^-  -'^^'^"'^ !  tee« 


TRINITT  TERMi  1  VICT.  807 

considerations  moving  to  a  promise,  and  one  of  them  failsi  £jteh.  0/  PUas, 
that  can  be  taken  advantage  of  only  in  mitigation  of 
damages :  but  those  are  cases  in  which  the  party  has  en- 
joyed some  part  of  the  consideration ;  here  there  is  no 
&Terment  that  he  has  enjoyed  any ;  and  the  objection  is, 
not  that  there  has  been  a  partial  failure  of  consideration, 
but  that  one  of  the  considerations  alleged  for  the  promise 
^^^^sjithe  within  the  plaintiff's  knowledge  ;  that  is  a  com- 
plete answer,  the  whole  contract  being  executory :  Com. 
Dig.  Action  on  the  Case  on  Assumpsit,  B.  13.   In Boonv. 
-Byre,  and  all  the  other  cases  cited,  it  distinctly  appeared 
^ha.t  the  party  had  had  the  enjoyment  of  a  part  at  least  of 
^He  consideration  for  his  promise  ;  and  the  contract  being 
^siecuted,  the  consideration  apportioned  itself,  and   the 
pl&intiff  had,  at  all  events,  a  right  to  recover  pro  tanto : 
t^ere  he  seeks  to  recover  a  specific  sum.     [Alderson,  B. 
X'his  is  in  effect  the  same  point  as  the  former — whether 
the  declaration  is  sufficient.] 

II.  There  is  a  clear  variance  between  the  agreement 
and  the  declaration,  and  it  is  not  one  which  the  Court  will 
amend  under  the  statute.     The   declaration   states  the 
agreement  to  have  been  made  between  the  plaintiff  and 
defendant,  whereas  it  is  between  the  plaintiff  and  three 
others  of  the  one  part,  and  the  defendant  of  the  other. 
Xhe  consideration  also  is  wrongly  stated ;  for  the  consider- 
ation proved  moves  not  from  the  plaintiff  alone,  but  from 
him  and  the  three  other  parties.     [Cleasby  insisted  that, 
on  the  form  of  the  rule,  which  was  to  enter  the  judgment, 
onder  the  statute,  according  to  the  very  right  of  the  case, 
the  question  of  variance  did  not  arise.] 

Hi.  The  plaintiff  is  not  entitled  to  sue  alone.    The  test 

^»  whether  he  is  severally  interested  in  the  contract^  not 

*"«ther  he  has  a  several  interest  in  the  money  to  be 

'^^ived  under  it:  1  Chit,  on  PI.  2;  Anderson  v.  Mariin-^ 

^'^  (fl).     If  a  person  conveys  land,  half  to  A.  and  half  to 

^>    and  covenants  with  both  for  quiet  enjoyment,  &c.f 

(a)  1  East,  497. 
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<•  V  ^^^1  there  the  covenant  attaches  itself  to  the  estate,  and  is 

I  goo 

several ;  the  interest  in  the  estate  determines  the  interest 
in  the  covenant.   But  there  is  nothing  like  that  in  the  pre* 
sent  case :  and  to  see  in  whom  the  legal  interest  iSf  «e 
must  look  to  the  whole  instrument.   The  consideration  for 
the  defendants'  agreement  is  a  license  granted  by  all  the 
four  parties.     They  would  probably  never  have  agreed  to 
take  a  license  from  the  plaintiff  only  in  respect  of  hi 
share  in  the  patent  rights,  if  they  could  not  have  obtain 
the  others  also.   The  Court  cannot  see  that  it  would  hav* 
been  of  any  profit  to  the  defendants  to  vend  one  only;  ^ 
may  be  the  combination  of  all  the  patents  which  alo 
enables  them  to  bring  out  a  machine  more  useful  than  th 
all.    Suppose  the  defendants  were  obstructed  in  the 
of  themi  whom  must  they  sue?     All  the  contracting 
ties,  because  all  concur  in  granting  the  license.     Aga.Sa 
the  defendants  are  to  enter  the  payments  as  against    atf 
the  licensors :  and  the  latter  are  all  to  have  inspection  of 
the  books.     Each  of  them  has  rights  arising  out  of  tbe 
profits  of  the  inventions  of  the  others.     What  the  plain- 
tiff has  to  receive  depends  upon  the  payments  to  be  nude 
to  the  others.     It  is  like  the  case  referred  to  in  1  Sauod 
116  a.  n.2,  where  A.  and  B.  brought  assumpsit,  and  de- 
clared that  their  several  cattle  had  been  distrained,  and 
that  the  defendant,  in  consideration  of  10/.  paid  him  by 
the  plaintiffs,  promised  to  procure  the  cattle  to  be  rede- 
livered to  them  by  such  a  time  :  it  was  held  that  the  action 
was  well  brought  jointly,  for  though  the  thing  to  be  per- 
formed was  several  and  not  joint,  the  contract  and  consi- 
deration were  joint,  and  it  was  not  known  how  much  od6 
gave,  and  how  much  the  other  (a).     So  here,  it  does  not 
appear  what  value  was  put  upon  each  of  the  patent  rights* 
In  Haisall  v.  Griffith  (A),  it  appeared  that  A.  was  entitled 
to  certain  shares  in  a  ship,  and  B.  and  C.  were  owners  of 

(a)  Faux  v.  Steward,  1  Rol.  Abr.  31,  pi.  9;  Styles,  156,  803. 

(b)  2  C.  &  M.  679. 
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feniining  shares,  and  that  B.  and  C.  employed  D.  to  sell  Etek,  •/  PhM^ 

the  Tessel ;  he  did  so,  and  paid  over  to  B.  and  C.  their 

proportions  of  the  purchase-money,  but  refused,  without 

their  concurrence,  to  pay  A.  his  portion  ;  it  was  held  that 

A.  could  not  sue  him  for  it  alone,  but  must  join  B.  and  C. 

Vet  there  it  is  clear  that  each  had  separate  interests  in  the 

iubject-matter.  The  cases  on  the  other  side  are  all  distin- 

guiihsble.    In  Brand  v.  Boulcoti,  the  only  contract  was, 

that  the  defendant  should  pay  his  share  of  contribution  to 

each  of  his  co-assignees  who  had  overpaid.     In  WillU  v. 

Birekam,  the  annuities  were  several,  and  therefore  the 

contract  was  several,  according  to  the  estate.  In  Servante 

^«  JameSt  the  covenant  was  clearly  several,  being  with  the 

parties  and  '^  their  several  and  respective  executors."  [Lord 

^binger»  C.  B. — Suppose  A.,  B.  and  C.  were  each  owner 

of  a  horse,  and  agreed  in  writing  that  each  should  deliver 

*  horse  to  D.,  on  condition  that  be  should  pay  100/.  to  A. 

libera  each  furnishes  a  part  of  the  consideration,  and  each 

has  an  interest  in  the  performance  of  the  contract.  Alder^ 

•o«,B.— Or  suppose  A.  had  a  house,  A.  and  B.  the  next  to 

it,  A.  and  C.  the  next,  and  A.  and  D.  the  next ;  and  they 

agreed  to  let  them  to  £.,  he  paying  A.,  B.,  C.  and  D.  each 

much — should  not  the  action  be  joint  ?] 


Cleasbjf^  in  reply. — It  is  submitted  that,  in  the  cases 

just  put,  the  interest  would  be  several,  and  therefore  the 

9u:tion8  should  be  so : — Withers  v.  Bircham  is  an  analogous 

case.    If  two  tenants  in  common  agreed  to  let  the  land, 

vcienring  rent  to  each,  they  mightseverin  an  action  for  rent, 

^  in  an  avowry.     Hatsall  v.  Griffith  is  altogether  distin- 

S^ishable;  there  the  defendant  was  employed  by  B.  &  C. 

^  sell  the  ship,  and  sold  it  as  their  agent,  and  had  no 

^Sht,  without  their  concurrence,  to  pay  over  any  part  of 

^^  proceeds  to  a  third  party.     The  authority  cited  from 

^^iVsAbr.  only  decided  that  the  parties  might  join,  not 

^^t  they  must ;  and  since  that  period  the  law  on  this 
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Ejteh.  rf  Pleat,  subject  has  been  much  more  considered ;  the  old  i 

are  conflicting.  In  James  v.  Emery  {a\  it  was  expr 
held,  in  the  Exchequer  Chamber,  that  if  the  interc 
covenantees  be  severali  they  may  maintain  several  act 
although  the  language  of  the  covenant  be  joint.  [. 
Abinger^  C.  B. — It  appears  to  me  that  the  defenc 
are  to  pay  the  plaintiflfthe  400/.  in  respect  of  all  tha: 
plaintiff  and  the  others  are  to  grant  him.  We  see 
are  giving  something  in  consideration  of  the  400/.] 
plaintiff  is  interested  in  all  the  patents;  therefore 
defendants  agree  to  pay  him  a  certain  sum  in  all  ev< 
and  to  pay  them  other  sums  contingently.  The  argui 
derived  from  the  other  joint  clauses  is  not  at  all  decii 
they  may  be  joint,  and  yet  the  interests  be  several. 

With  respect  to  the  other  point,  it  does  sufficic 
appear  on  these  pleadings,  that  the  contract  has  1 
executed  by  the  plaintiff.  If  any  thing  has  taken  p 
which  prevents  it  from  being  enjoyed,  it  is  for  the  def< 
ants  to  shew  it;  the  plaintiff  has  done  all  he  can 
giving  the  license.  Each  party  must  shew  that  wk 
is  within  his  own  knowledge.  The  enjoyment  is  an  iol 
ence  of  law  from  the  grant  of  the  license — it  com 
in  the  right  to  enjoy:  the  using  the  machines  depei 
on  the  defendants  themselves.  The  declaration  is  the 
fore  good  without  any  additional  allegation ;  and 
same  reasons  shew  that  the  plea  is  bad,  and  that  it 
on  the  defendants  to  shew  that  they  have  not  enjoy 
They  have  the  option,  the  right  is  vested  in  them,  i 
the  license  must  be  taken  to  have  been  enjoyed  until  tl 
shew  the  contrary.  It  is  not  like  a  contract  to  do  i 
particular  act;  as  soon  as  the  plaintiff  had  signed 
agreement,  prim&  facie  all  was  complete  on  his  part.  JB 
V.  Higginson  has  no  application  to  this  case :  it  is  d 
that  an  easement  in  land  cannot  be  granted  without  de 
the  parol  agreement,  therefore,  operated  as  a  mere  lice 

(a)  8  Taunt.  245. 
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to  (he  defendant  to  go  upon  the  land,  which  could  not  ^«*«  «/  P^<"» 

CBtide  the  pUintifF  to  a  rent.  This  is  a  contract  merely  for  s^^^^^J,^ 

m  lieensei  and  not  for  enjoymenti  in  the  sense  of  occupa^  Chanter 

tm\  and  the  user  under  the  license  both  rests  in  the  Leeie. 
defendaota*  option,  and  lies  within  their  knowledge. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered  on  a  sub* 
sequent  day,  by 

Lord  AbinoeRi  C.  B. — We  think  the  judgment  ought 
tobefor  the  defendants  on  the  demurrer.  The  declaration 
it  founded  upon  the  contract,  and  nothing  but  the  contract. 
Ifaman  contract  to  pay  a  sum  of  money,  in  consideration 
tbtt  another  has  contracted  to  do  certain  things  on  his 
firt,  and  it  should  turn  out,  before  any  thing  is  done 
Vider  it,  that  the  latter  was  incapable  of  doing  what  he 
engaged  to  do,  the  contract  is  at  an  end.  The  party  con- 
tracting to  pay  his  money  is  under  no  obligation  to  pay  for 
t  lest  consideration  than  that  for  which  he  has  stipulated. 
Ui indeed,  he  does  accept  of  a  partial  performance,  and  to 
•  certain  extent  enjoys  the  benefit  of  that  for  which  he 
Rotated,  it  may  become  a  question  whether  he  may  not 
■^liable  upon  an  implied  contract  to  pay  for  what  lie  has 
W;  as,  when  the  consideration  is  in  its  nature  capable  of 
Wng  divided,  and  the  payment  apportioned,  by  the  terms 
•f  the  contract^  there  may  still  be  a  right  to  recover  the 
Potion  due  upon  the  original  contract.  So,  where  a 
ptrty  takes  an  estate  under  a  conveyance,  with  a  warranty 

w  title  in  the  vendor,  he  cannot  afterwards  object  to  pay- 

• 

^  the  consideration  on  account  of  the  want  of  a  good 
We  to  a  part  of  the  estate,  but  must  resort  to  his  action 
<»»the  warranty.  This  was  the  case  o(  Boonv.  Eyre^ 
cited  in  the  argument.  But  in  the  present  case  it  does 
Bot  appear  to  the  Court  that  the  defendants  ever  accepted 
or  enjoyed  any  part  of  the  patents  which  were  the  consi- 
deration of  their  agreeing  to  pay  400/.  a-year  to  the  plain* 
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EMck.  of  PUttit  tiff,  nor  that  the  sum  they  so  agreed  to  pay  can  in  any 

t  '  ^    manner  be   apportioned   amongst   the   different   patents 

Chanter      which  they  might  have  had,  the  possession  of  all  and  each 

LBEfc.       being  an  entire  consideration.     The  plea,  therefore,  im-> 

peaching  that  consideration,  is  a  good  plea  to  avoid  the 

whole  contract  as  it  appears  on  the  record. 

With  respect  to  the  proceedings  on  the  rule,  we  are 
rather  inclined  to  think  that  this  contract  being  with  all  of 
the  parties,  founded  upon  a  consideration  to  part  of  which 
each  was  a  conducing  party,  the  action  ought  to  have  been 
by  all,  upon  the  promise  made  to  all,  though  only  one  was 
to  receive  the  money :  but  it  is  not  necessary  to  give  any 
judgment  on  this  point,  because  we  think  there  was  a 
variance  between  the  declaration  and  contract,  in  not  set- 
ting out  all  the  contracting  parties,  and  that  the  plaintiff 
therefore  ought  to  have  been  nonsuited. 

Judgment  for  the  defendant  on  the  demur- 
rer :  and  rule  absolute  to  enter  a  nonsuit 


Sinclair  and  Another,  Assignees  of  Gee,  a  Bankrupt^  «• 

Bagoaley. 

Awrittenpaper,  JLlEBT  for  goods  sold  and  delivered  by  the  bankrupt^ 
^ri^menfof  *"^  ^"  ^^  account  Stated.  Plea,  a  set-off  for  goods 
mutual  accounts  sold  and  mouey  paid  to  the  bankrupt,  and  on  an  account 

between  a  ere- 

ditor  and  a  Stated. 

yrhomhy^L  -^^  ^^^  ^"*'  before  LUiledale,  J.,  at  the  last  Nottingham 

i!f"rin**d^  Assizes,  the  defendant, having  proved  goods  soldto,and  bills 
previoui  to  the    paid  for,  the  bankrupt  to  some  amount,  offered  in  evidence  a 

bankruptcy,  .    .  n  i  % 

ahewing  a  paper,  containing  a  statement  ot  mutual  accounts  between 

the\redhor*  u  ^'"^^elf  and  the  bankrupt  by  whom  it  was  signed,  and 
prima  fade  cvi-  bearing  (late  October  \2,  1836,  which  was  previous  to  the 

dence,  as  against  .       , 

the  assignees,  in  bankruptcy,  by  which  a  balance  appeared  to  be  due  to  the 

an  action 

brought  by  them  against  the  creditor,  that  it  was  written  at  the  time  it  bore  date. 

Sembte,  that  stich  a  docomcDt  ii  etidence  of  payment,  and  not  of  a  Mt-off,  and  oiigltt  to  be 
pleaded  m  i  ucb. 
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Sinclair 

V. 

Baooalbt. 


defeni$nt.  The  plaintiff's  counsel  objected  that  this  dbcu*  Mtch.  of  pim, 

100Q 

ment  was  not  admissible,  as  it  was  not  proved  to  have  been 
signed  by  the  bankrupt  before  his  bankruptcy.  The 
learned  judge,  however,  after  consulting  with  Park,  J., 
-mwu  of  opinion  that  the  instrument  was  to  be  taken,  primd 
SieiV,  to  have  been  written  at  the  time  it  bore  date,  and 
allowed  it  to  be  read,  upon  which  the  defendant  obtained 
»  verdict.  Humfrey  having,  in  Easter  Term,  obtained 
wl  role  to  shew  cause  why  there  should  not  be  a  new  trial, 
on  the  ground  that  this  evidence  was  improperly  received, 


WhUehuTit  and  Miller  now  shewed  cause.    This  in* 

fttroment  was  admissible  as  against  the  assignees,  though 

it  might  be  otherwise  if  produced  in  their  own  favour, 

without  further  evidence  to  shew  the  time  when  it  was 

^tten.    The  general  rule   is,  that  instruments  are  to 

be  preiamed  to  be  written  at  the  time  they  bear  date ; 

An/  V.  Massey  (a),  Smith  v.  Battens  {b) :  and  wherever 

tiie  law  presumes  the  aflSrmative  of  any  fact,  the  negative 

of  luch  fact  must  be  proved  by  the  party  averring  it  in 

pleading:    Williams  v.  East  India  Company  (c).     The 

^urt  cannot  presume  that  this  instrument,  bearing  date 

Wore  the  bankruptcy,  was  in  reality  written  afterwards, 

f<)r  that  would  be  to  presume  the  bankrupt  to  be  guilty  of 

^ud  for  the  purpose  of  cheating  his  assignees.     Good* 

wfe  (few.  Baker  v.  Milburn  (d)   is   expressly  in   point. 

<I*bere,  in  ejectment  by  a  mortgagee  against  the  assignee 

Mer  the  Lords'  Act)  of  the  mortgagor,  it   was  held 

uUt  a  letter  from  the  mortgagor  to  the  mortgagee,  dated 

Previous  to  the  assignment,  was  evidence  against  tiie  de- 

"^odant,  and  would  be  presumed  to  be  written  at  the  time 

^Htsdate,  until  the  contrary  were  shewn.     AnA,  Wright 

^*hAnson{e)  is  not   at  variance  with  that  decision,  for 


(•)  5  B.  &  A(L  903;  3  Nev.  & 
M.109. 

%  1  Mo.  &  Rob.  341. 


(c)  3  East,  192. 
{d)  2M.&W.853. 
(«)  2  M.  &  W.  739. 
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Ejcek.  qf  PUai,  there  the  assignees  were  setting  up  a  right  from  the  dati 
^     of  a  document  which  was  the  foundation  of  the  comaiis- 
Sinclair       sion    under  which    they  claimed:    and   Lord  Abinger. 
Baggalbt.     C*  B.i  points  out  the  distinction  between  the  two  cases  l^ 
the  course  of  the  argument  in  Goodlitle  v.  Milbum  (^ 
Where  the  assignees  are  bringing  the  action^  it  is  cle^ 
that  they  cannot  set  up  the  act  of  the  bankrupt  in  th^ 
own  favour.     This  case  is  very  distinguishable  from  cfit 
cases  rehed  upon  on  the  other  side.  Dickson  v.  Smith  {b)ii 
not  strictly  applicable,  but  as  far  as  it  goes  it  is  in  fsTour 
of  the  defendant.     That  was  an  action  by  assignees  oot 
promissory  note  of  the  defendanti  payable  to  the  bank- 
rupt|  and  it  was  held  that  the  defendant  could  not  setttf 
cash  notes  payable  to  bearer,  bearing  date  before  hii 
bankruptcy,  unless  he  shewed  that  they  came  to  bis  baodi 
before  the  bankruptcy.     That  was   not   on  the  groufil 
that  they  were  not  to  be  presumed  to  be  written  when 
they  bore  date :  but  because  the  defendant  was  boutxl 
to  make   out    all   that   was    necessary   to    establish  hii 
case,  which  he   had   not   done   unless   he   shewed  that 
the  notes  were  delivered  to  him  before  the  bankruptcj* 
[Alderson,  B. — Is  not  this  document  evidence  of  paymentt 
I  apprehend,  if  parties  state  an  account,  and  it  is  alloifed 
and  settled  between  them,  it  amounts  to  payment  and  not 
to  a  set-off.     You  have  not  pleaded  payment.]     The  onlf 
question  at  the  trial  was,  whether  this  paper  was  admit* 
sible,  as  being  written  at  the  time  it  bore  date.     [AUit^ 
son,  B. — It  is  quite  clear  it  is  evidence  of  payment,  if  tt 
all.]     But  independently  of  this  document,  it  was  profca 
that  goods  were  sold  and  delivered  by  the  defendant  to 
the  plaintiff.     [Lord  Abinger,  C.  B. — The  account  only 
corroborates  that.]     Crease  v.  Barrett  (c),  confirmed  l9 
Doe  d.  Tatham  v.  Wright  (rf),  may  be  cited  to  shew  that 

(a)  2  M.  &  W.  860.  (r)  1  C  M.  &  R.  919. 

(6)  6  T.  R.  67.  (d)  6  Nev.  &  M.  132. 
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the  Court  will  not  weigh  the  probable  amonnt  of  the  evi-  Eick.  </  puas, 
dence,  but  will  grant  a  new  trial  if  ant/  improper  evidence  '  ^ 

is  admitted:  but  those  cases  cannot  be  law  to  that  extent,       Sinclair 
for  then  if  a  defendant  pleaded  several  pleas^  and  upon     baoq^alet. 
any  one  of  them  improper  evidence  was  admittedi  there 
must  be  a  new  trial,  though  the  evidence  related  only  to 
that  one,  and  each  of  the  others  was  an  answer  to  the 
action;  which  would  be  absurd.     Here  the  case  was  com- 
plete without  introducing  this  paper  at  all,  and  the  de- 
fendant must  have  had  a  verdict  whether  it  was  pro- 
duced or  not     [Aldef^sou,  B. — The  real  difficulty  is,  that 
the  document  proves  the  replication,  that  the  goods  had 
been    paid    for — that  the   plaintiff   was  not  indebted.] 
That  point  was  neither  taken  at  the  trial,  nor  on  moving 
for   this  rule.    The  instrument  was  clearly  admissible. 
According  to  the  decision  in  Goodiiile  v.  Milburn.    Hoare 
▼•   Coryton  (a)   will  perhaps  be  relied  upon ;    but   that 
^as  an  action  by  the  assignees,  and   the  account  was 
produced  by  them  in  their  own  favour,  to  shew  the  peti- 
tioning creditor's  debt.     If  Taylor  v.  Kinloch  (6)  can  be 
considered  law,  it  is  an  authority  that  even  when  used  by 
the  assignees  as  a  proof  of  the  petitioning  creditor's  debt, 
the  period  of  its  existence  would  be  presumed  from  the 
date  of  the  instrument.      [Lord   Abinger,  C.  B. — My 
Brother  Parke  found  a  note  in  2  Stark.  Evid.  105,  where 
it  is  said  that  that  decision  proceeded  on  a  mistaken  report 
of  a  case  on  the  Northern  Circuit  (c).]  Smith  v.  Battens  (d), 
that  indorsements  on  a  promissory  note  admitting  the 
receipt  of  interest,  must  be  taken  to  be  written  at  the  time 
*9  bear  date ;  and  Hunt  v.  Massey  (e),  that  a  letter 
"*ost  prim&  facie  be  taken  to  be  written  at  the  time  when 
'^  bore  date,  are  decisive  authorities  in  support  of  the 

^*)  4  Taunt.  660.  W  Mo.  &  Rob.  341. 

f*>    1  Stark.  Rep.  176.  (e)  5  B.  &  Ad.  902 ;  3  Ncv.  & 

W  Sec  2  M.  &  W.  743,  TIV^A^     Man.  109. 

^O^,  IV.  z  M.  W* 
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Brek.  rf  PUm*$  admistibility  of  this  paper.  It  would  lead  to  great  inc< 
^  venience  if  it  were  not  admissible  to  prove  the  da 
Sinclair  Suppose  the  case  of  a  person  having  contracted  a  di 
Baooalbt.  ^^^  goods  sold,  who  goes  and  pays  it,  and  takes  a 
ceipt  for  the  money  in  the  handwriting  of  his  tradesmi 
if  the  receipt  were  not  evidence  of  itself,  but  it  was  nee 
sary  to  call  a  witness  as  to  the  time  it  was  given,  it  would 
frequently  impossible  to  prove  the  payment,  as  the  witn 
who  had  seen  him  pay  it  might  have  died  in  the  mean  tin 
and  the  very  object  of  taking  a  receipt  is  to  avoid  the  i 
cessity  of  taking  a  witness  to  the  payment.  Unless  ao 
fraud  be  shewn,  the  date  of  such  a  receipt  ought  t(^ 
evidence  of  the  time  when  it  was  written.  Here 
Court  are  asked  to  presume  that  the  bankrupt,  for 
purpose  of  defeating  the  claim  of  his  assignees^  1 
signed  this  paper  with  a  fahe  date,  which  would  be 
fraud  and  against  his  interest. 

Balguy  and  Humfrey^  contra. — The  only  questioa  mr 
is,  whether  this  evidence  was  or  was  not  properly  receivec 
The  proof  of  the  delivery  of  these  goods  at  the  plaintiif 
warehouse  was  equivocal  as  to  the  matter  of  fact;  bf 
when  this  evidence  was  received,  it  put  an  end  to  thecii 
on  the  part  of  the  plaintifls.  No  doubt,  evidence  of  tl 
acts  of  the  bankrupt  before  his  bankruptcy  was  admisttb 
against  his  assignees ;  but  it  lay  upon  the  defendant  \ 
shew  that  this  act  was  done  before  the  bankruptcy,  at 
that  he  was  at  the  time  capable  of  making  the  admissii 
contained  in  the  account.  The  case  of  Wright  v.  Lai 
son^  where  all  the  former  authorities  are  referred  1 
is  an  authority  to  shew  that  this  evidence  was  inadn 
sible.  Taylor  v.  Kinloch  is  dis[)osed  of  by  the  oh* 
vation  of  Parke ^  B.,  in  Wright  v.  Lainson^  th 
according  to  the  note  in  Starkie  on  Evid.,  it  was  < 
cided  on  a  mistaken  report  of  a  case  on  the  North 
Circuit.  [Lord  Abinger,  C.  B. — In  Wright  v.  Laim 
tha  I.  O.  U.*8  were  produced  for  the  purpose  of  tupp 
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inf  the  commission.]     Still  the  principle  is  the  etme.  Bxeh.  of  PUoi, 

The  questifin  is  altogether  one  of  time,  and  of  the  compe-  '  ^ 

traey  of  the  individual  to  do  tlie  act  at  the  particular  time.      Sinclair 

The  bankrupt  would  not  be  capable  of  doing  tliit  act  so     Baooalet. 

aito  bind  bis  assignees  after  the  bankruptcy;  then  it  lay 

CO  the  defendant  to  shew  that  the  paper  was  signed  by 

lim  before,  when  he  had  the  power  to  do  so.  [Alderson^  B. 

-Suppose  there  is  contradictory  evidence  atf  to  the  time 

flfthe  paper  being  signed,  then  the  jury  would  have  to  look 

il  the  document  itself.]     Suppose  that,  on  looking  at  the 

document,  they  were  to  find  that  it  was  not  written  at  the 

tee  it  bore  date,  then  it  would  not  be  admissible.    In  a 

mmt  case  in  the  King's  Bench,  Knight  v.  Clements  (a), 

thieh  was  an  action  on  a  bill  of  exchange  payable  two 

WNitbs  after  date,  the  bill,  when  produced,  had  the  word 

^tvo"  before  ''months,'*  but  written  upon  the  word 

''three,"  and  the  stamp  was  suflScient  for  a  bill  at  two 

Miths  only :  it  was  held  that  the  plaintiff  was  bound 

to  shew  by  extraneous  evidence,  that  the  alteration  was 

poperly  made.  Lord  Denman,  C.  J.,  said,  "  The  plaintiff 

*as  bound  to  prove  a  bill  accepted  payable  at  two  months ; 

tkit  which  be  produced  was  payable  either  at  two  or  three 

feonths,  with  no  evidence  whether  it  was  one  or  the  other; 

lUnding  by  itself,  it  was  obviously  no  better  than  a  conjec- 

toie,  for  the  alteration  might  have  been  too  late."     That 

cue  is  in  point  to  shew  that  the  party  seeking  to  make  the 

hitrument  evidence,  is  bound  to  shew  that  it  was  written 

hdue  time.    Suppose,  instead  of  documentary  evidence, 

> witness  had  been  called  to  prove  an  admission  made  by 

die  bankrupt,  and  on  being  asked  when  the  admission  was 

Me,  he  had  said  he  could  not  remember,  then  the  evidence 

of  the  admission  would  amount  to  nothing.    [^Alderson,  B. 

**8uppose  the  witness  stated  that  the  party  had  said, 

*  As  sure  as  this  is  the  S9th  of  May,  1  received  this  debt," 

(a)  3  Nev.  &  P.  376. 
z2 
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Eteh.  9/  PUtu.  and  the  tritness  had  stated  he  did  not  know  whether  it  Wi 

s,Jf^fl^     the  29th  of  May  or  not,  but  that  was  what  he  sak 

SiHCLAu      would  not  that  be  eridence  to  go  to  the  jury  to  say  wh 

Baqoalit.     ^^^^  ^^®  acknowledgment  was  made  on  that  day  ?]    It 

contended  that  Wright  v.  Lainson  is  an  authority  to  the 

that  this  evidence  was  not  admissible  without  furth 

proof. 

Lord  Abinobr,  C.  B.— Those  cases  where  it  has  ba 
held  that  promissory  notes  signed  by  the  bankrupt  a 
not  evidence  sufficient  to  support  the  commission,  unle 
proved  to  have  been  in  existence  before  the  bankruptc 
stand  on  a  peculiar  foundation  of  their  own,  which  dis^ 
guishes  them  from  the  present.  In  those  cases  it  was  ^ 
interest  of  the  petitioning  creditor  to  support  the  comcn 
sion,  and  owing  to  the  jealousy  which  the  law  feels  oi 
collusion  between  him  and  the  bankrupt,  the  practice  h 
been  established,  when  no  other  evidence  of  a  peti 
tioning  creditor's  debt  is  offered  than  a  paper  in  dw 
hand-writing  of  the  bankrupt,  to  require  proof  of  the 
eiistence  of  that  document  previous  to  the  act  of  bank- 
ruptcy. But  it  has  never  yet  been  held,  or  even  con- 
tended, that  where  a  paper  is  adduced  in  evidenec 
against  a  bankrupt,  or  his  assignee,  the  document  itself  ii 
not  primfi  facie  evidence  that  it  was  made  at  the  time^  ^ 
bears  date ;  and  I  never  yet  knew  an  instance  where  tb 
defendant  was  called  upon  to  prove  the  actual  date.  I 
cases,  for  instance,  where  the  evidence  consisted  of  a  serif 
of  letters,  the  defendant  would  not  be  called  upon  t 
prove  that  they  were  actually  written  on  the  days  the 
respectively  bore  date;  and  if  bills  of  exchange  we: 
put  in  dated  before  the  bankruptcy,  they  would  be  pi 
sumed  to  be  regular,  and  correctly  dated,  till  the  contra 
were  shewn.  Here,  then,  there  is  an  account  put  i 
which  purports  to  have  been  settled  between  the  bar 
rupt  and  the  defendant  on  the  ISth  October,  which  t 
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htcn  atnmied  to  have  been  before  the  act  of  bankruptcy  EmcIu  rf  puat^ 

1838 
took  place.    If  the  fact  were  otberwisCj  and  this  document  ^ 

m  fraudulent  contrivance,  it  was  open  to  the  plaintiff  to      Sinclair 

ahev  it ;  but  in  the  absence  of  such  proof,  I  think  it  was     baocuuc.it. 

gooi  primli  facie  evidencei    and  that  it  was  properly 

xecMTed. 

BoLLAND,B. — ^I  am  of  the  same  opinion.  Whether 
](Toof  of  the  actual  time  when  the  paper  was  signed  is  ne* 
r,  depends  upon  which  party  offers  the  instrument  in 
It  is  here  offered  by  the  defendant  against  the 
awignees,  and  no  fraud  or  collusion  is  suggested.  I 
think,  therefore,  the  rule  ought  to  be  discharged. 

Aldsrbon^B. — If  this  document  were  written  and 
signed  after  the  bankruptcyi  it  would  be  a  fraudulent 
intnunent ;  and  as  that  cannot  in  the  absence  of  evidence 
le  presumed,  I  think  the  account  was  properly  admitted 
■  evidence,  as  it  must  be  presumed  to  have  been  written 
at  the  time  it  bore  date.  I  am  rather  inclined  to  think, 
ktever,  as  to  the  last  question  I  put  to  Mr.  Humfrey^ 
Alt  such  an  admission  would  not  be  evidence  of  the  time 
vben  it  was  made. 

GuEMBT,  B.,  concurred. 


820 


CASKl  TV  THI  BXCRiaUSa» 


Bteh.  of  PUm, 
1838. 


Laybourn  and  Others  v.  Crisp  and  Others. 
The  deputy  day   JL  HIS  WES  an  issue  directed  by  Alderson^  B.^  sitting  on 


city  of  London    the  equity  side  of  this  Court,  to  try  the  two  following 

questions: — 

I.  Whether,  from  time  whereof  the  memory  of  man  is  not 
to  the  contrary,  the  deputy  oyster  meters  of  the  city  of 
London  have  had  and  exercised,  and  still  of  right  ought 
to  have  and  exercise,  the  exclusive  right  and  privilege,  by 


are  entitled,  by 
immemorial 
custom,  to  the 
exclusive  right, 
by  themselvea 
and  their  ser- 
vants, of 
measuring, 
ahovelling, 

unloading,  and  thcmselves  and  their  servants,  of  measuring,  shovelling, 
oysters  brought  Unloading,  and  delivering  all  oysters  which  have  been  or 
▼"kfcHor^aie^  may  bc  brought  in  any  boat  or  vessel  along  the  water 
along  ihe  river  of  Thames,  for  sale,  to  every  place  within  the  limits  of  the 
any  place  port  of  London,  and  to  have  and  receive  a  reasonable  com- 

pensation for  so  doing. 

11.  Whether  tlie  sum  of  8«.  for  every  score  for  the  first 
100  bushels,  and  4«.  for  every  score  of  bushels  of  the 
remainder,  of  any  cargo  of  ciysters  brought  on  board  of 
any  oyster  vessel,  to  any  market  within  the  limits  of  the 
said  port  of  London,  for  sule,  or  any  other  and  what  sum 
of  money,  be  a  reasonable  and  proper  recompense  to  the 
aforesaid  deputy  oyster  meters,  for  the  labour  of  shovel* 
ling,  unloading,  and  delivering  out  the  said  oysters. 

The  cause  was  tried  at  bar,  on  the  i5th  and  16th  of 
June,  before  Lord  Abinger^  C.  B.,  Parke^  Bolland,  and 
Alderson^  Bs.,  and  a  special  jury  of  the  county  of  Hert- 
ford. 


uiihln  ibe 
limits  of  the 
port  of  London, 
and  10  receive 
a  rea:i('nal>le 
cornpensiition 
for  «(i  doing; 
and  a  juiy 
found  that 
8i.  foi  every 
score  for  ihe 
fir>t  IGOhukh- 
eU,  Hiul  4f. 
for  e^eiy  score 
ot  bu^llcls  of 
the  remainder 
of  a  cat  go,  was 
a  reasonable 
recompense  to 
them  lor  the 
labour  of 
shovelling,  un- 
loading, and 
delivering  out 

the  oy&iers,  ciclnsive  of  the  sums  paid  to  the  corporation  of  London  for  inetag«  under  tbt 
1 1  Will.  3,  c.  24,  8.  7. 

The  mett  r«  are  not  therefore  bound  lo  perform  in  their  own  persons  the  manual  labonr 
shovelling,  &c  ,  ^tut  are  bound  to  provide  suflBcieiit  men  fur  the  purpose, and  are  liable  to  an 
in  (leiaii  t  of  (hi-ir  doing  so. 

Oil  an  U>MQ  as  to  the  existence  of  such  immemorial  right  of  the  deputy  day  meters :~-fr#ld^* 
that  a  decree  uf  a  Court  of  Equity,  in  a  cause  between  third  purtiot^,  touching  the  aame  righ^*: 
whereby  an  i&sue  was  directed  to  try  whether  the  above  sums  were  a  reasonable  recoiDpeiiac» 
aditiissible  in  cxidence. — //e///,  also,  that  the  party  producing  it  was  not  bound  also  to  put  In  tl 
deposit. OMS  in  the  cause,  which  were  referred  to  (in  the  usual  form)  in  the  decree;  but 
that  the  other  party  would  be  entuled  to  rejd  the  depositions  as  hU  evidence. 

Where  a  document  has  been  put  in  by  one  of  the  parties  in  a  cause,  and  portions  of  It 
been  read  at  the  imttoce  of  the  opposite  couoael*  he  is  then  too  Ute  to  ot(iect  to  its 
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Counsel  for  the  plaintiflTei  Sir  F.  PoUoekf  Thesiger,  Bxeh.  of  Piem, 
R.  r.  Richards,  and  Wood.  ^838^ 

Counsel  for  the  defendants,  Sir  W.  FolletU  Plait,  Will" 
ea^if  and  ChannelL 

For  the  plaintifFd,  a  charter  granted  by  James  I.  to 
the  city  of  London,  bearing  date  20th  August,  S  Jac*  L 
(1604)  was  put  in.     It  recited,  that  ^*  whereas  the  mayor, 
conimonahy,  and  citizens  of  London,  from  all  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  have  had  and 
exercised  &c.  the  office  of  bailiff  and  the  conservancy  of 
the  water  of  Thames  &c.,  and  have  had  and  exercised, 
and  ought  to  have  been  accustomed  to  have  and  exercise, 
^he  office  of  measurer,  and  the  measuring  of  all  and  every 
the  coals  and  grains  of  every  kind,  and  also  all  sorts  of 
'Alt>  all  sorts  of  apples,  pears,  plums,  and  other  fruits 
whatsoever,  and  of  all  eatable  roots  of  every  kind,  and  also 
^f  onions,  and  of  all  other  merchandises,  wares,  and  things 
whatsoever  measurable,  and  the  measuring  of  the  same, 
«nded,  conveyed,  or  brou^^ht  in  or  to  the  port  of  the  said 
^'^7  of  London,  upon  the  snid  water  of  Thames,  in  every 
•"'P,  boat,  barge,  or  other  vessel  whatsoever,  floating, 
•"©n,  remaining,  or  being  on  every  part  of  the  same  water 
^^  Thames,  and  upon  every  bank,  or  every  shore,  or  every 
^hftrf,  of  the  same  water  of  Thames,  which  should  happen 
^  •top,  remain,  and  be  delivered  or  set  down,  from  the 
*^ndge  of  the  town  of  Staittes,  in  the  county  of  Middlesex, 
^^•twards,  to  London  bridge,  and  thence  to  the  place 
^^lled  Yendall,  otherwise  Yenland,  otherwise  Yenleete, 
^^ards  the  sea  and  eastwards,  and  in  the  Medway,  and  in 
^c  said  port  of  the  city  of  London  aforesaid;  to  exercise 
^•^d  occupy  the  same  office  of  measurer,  and  the  measuring 
^'oresaid,  by  the  mayor  of  the  city  aforesaid,  for  the  time 
^^ing,  during  the  lime  of  his  mayoralty,  or  by  his  suflS- 
^^^t  deputies.     And  also  for  all  the  same  time  have  had 
*^d  taken,  and  ought  to  have  been  accustomed  to  have 
^4  take,  to  their  own  use,  by  the  mayor  of  the  city  afore* 
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Ac*,  rf  PiiMt,  said,  for  the  time  being,  during  the  time  of  hit  mayoralty, 

or  by  his  sufficient  deputies,  all  wages,  rewards,  feet,  and 
profits,  to  the  same  office  of  measurer  belonging  and 
appertaining/*    The  charter  then,  after  further  reciting 
that  the  corporation  had  been  disturbed  in  some  of  tb 
measuring,  especially  in  the  measuring  of  coals,  ttatei^ 
that,  ''in  order  to  put  an  end  to  all  controversy,*'  the  kin 
did  thereby  grant  to  the  mayor,  commonalty,  and  citixen 
and  their  successors,  to  exercise  and  enjoy  the  aforei 
office  of  measurer,  and  the  measuring,  of  all  and  evi 
the  coals  and  grains  of  every  kind,  &c.  [in  the  same  wo: 
as  in  the  recital.] 

A  subsequent  charter,  dated  28th  September,  6  Jac^  ^  y 
(1G07),  was  also   put    in,  which  recited  as  follow^  ..^ 
"  Whereas  within  our  said  city  of  London,  the  lifaer- 
tiei,  suburbs,  and  port  of  the  same,  as  we  are  infomied* 
the  search  and  surveying  of  oil,  hops,  tallow,  salt,  butter^ 
cheese,  and  other  such  like  things,  coming  or  brougi^ 
to  the  port  of  the  city  of  London,  with  the  intent  to 
sold  or  to  be  exposed  to  sale  by  way  of  merchandise,  ao 
also  the  measuring  of  all  corn  of  whatever  kind,  onions,  salt, 


^ 
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n^ 
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tea-coals,  and  fruit  of  all  kinds,  jUh  called  shell Jish,  mea-        ^^^ 
surable  and   accustomed   to   be   measured,  coming  and  g%t 

brought  to  the  said  port  of  the  city  of  London,  with  the  ^e 

intent  to  be  sold  by  way  of  merchandise,  hitherto  have 
pertai  ned  and  belonged  to  the  mayor,  and  commonalty, 
and  citizens  of  the  city  aforesaid,  and  their  predecesaort, 
to  be  exercised  and  executed  by  the  mayor  of  the  aforesaid 
city  for  the  time  being,  according  to  the  laws,  ordinances, 
and  statutes  thereof  made,  and  of  the  customs  of  the  city  ^  J 
aforesaid,"  &c. — Two  inspeximus  charters,  of  the  14  Car.  1, 
and  15  Car.  2,  which  recited  and  confirmed  the  fbxmer 
charters,  were  also  put  in.  "^ 

An  examined  copy  of  a  judgment  of  the  Court  of  King's  ^ 

Bench,  of  Michaelmas  Term,  1779,  in  an  action  of  assump«  ^ 

sit^  PiUett  and  Another  v.  Baumer  and  Others,  was  put  «^ 
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in  and  read  without  objection.    The  first  count  of  the  Bxeh.  of  PUat, 
declaration  was  for  26*.,  for  the  work  and  labour  of  the     ^  ^8^8* 
plaintiffs,  done,  performed,  and  bestowed  for  the  defend- 
ants, at  their  special  instance  and  request«  in  and  about 
the  ibovelling  and  unloading  divers,  to  wit,  65  bushels  of 
oysters  of  the  defendants.     The  second  count  was  on  a 
quantum  meruit ;  the  third  and  fourth  differed  from  these 
only  in  stating  the  work  to  have  been  done  by  the  plain- 
tifis  and  their  servants ;  and  there  were  also  counts  for 
money  paid,  and  on  an  account  stated.     The  only  plea  was 
nonassumpsit^  and  there  was  a  general  verdict  for  the 
plaintiff^  damages  S6s. 

A  decree  of  the  Court  of  Exchequer  in  Equity,    in 

a  cause  of  Milbum  v.  Fisher,  dated   13th   May,   1783, 

was  then  given  in  evidence.    The  decree,  after  reciting 

^hc  bill  and  answer,  directed  an  issue  to  be  tried,  **  whether 

^e  sum  of  8s.  per  score  for  the  first  100  bushels,  and 

^«  per  score  for  the  remainder  of  the  cargo,  on  board  each 

^^  the  oyster  vessels  brought  to  Billingsgate  market  for 

^le^  be  a  reasonable  and  proper  recompense  to  the  plain- 

^^Bk,  the  deputy  day  meters,  for  the  shovelling,  unloading, 

^nd  delivering  out  the  said  oysters.*'      The  decree  was 

^^awn  up  in  the  usual  terms,  on  hearing  counsel  and  read- 

^^g  of  the  depositions  and  exhibits.      And  by  a  subse- 

^^^nt  decretal  order  of  the  9th  of  February,  1784,  it 

appeared  that  this  issue  was  found  for  the  plaintiffs,  and  an 

^ocount  was  directed.      The  bill  and  answer  were  also 

l^^t  in.     The  bill  appeared  to  be  filed  by  the  then  eighteen 

deputy  day  meters,  and  the  representatives  of  some  of  their 

Predecessors  who  were  dead,  and  stated  that  they  enjoyed 

^^  said  offices  of  deputy  day  meters,  with  all  perquisites 

^^reunto  belonging,  and  that  they  by  themselves  or  their 

^^^istants  had   shovelled  and  unloaded  oysters  for  the 

^fcndants  ;  and  prayed  an  account. 

^ir  W,  Folleii  desired  to  have  certain  passages  read 
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SmI.  •f  Pkm  from  the  recitals  in  the  decree*    The  foUowing  alkgatioiis 
V    ^     ^    of  the  bill»  as  recited  in  the  decreOi  were  read  accord- 
Latbouriv     ingly : — That  the  city  of  London  was  an  ancient  city,  andl 
CiJip.        ^^^^  ^^^  mayor,  and  commonalty,  and  citisens  thereof,  were^ 
from  time  whereof  the  memory  of  man  was  not  to  t! 
contrary,  entitled  to  the  metage  of  all  oysters  brought  t 
the  market  of  Billingsgate  fur  sale ;  and  that  from  lim*. 
whereof  &c.,  four  officers,  called  yeomen  of  the  wate 
side,  had  been  appointed  to  the  office  of  measuring 
oysters  brought  to  the  said  market,  and  for  all  the  tiir^, 
aforesaid,  found  and  provided  measures  and  other  con^^^^ 
nient  utensils  for  measuring  the  said  oysters,  and  also  ^^ 

the  shovelling,  unloading,  and  delivering  the  said  njiirr_^ 
and  that  the  said  yeomen  had  also,  at  divers  times,  f^^^^' 
time  to  time  as  they  saw  fit  so  to  do,  appointed  twenty— «|^ 
freemen  of  the  city  of  London,  and  members  of  the  8oe/€!(f 
of  fellowship-porters,  as  their  deputies  or  assistants;  tod 
that  in  consequence  of  the  increase  of  the  site  of  the  oyitsr* 
boats,  disputes  had  arisen  as  to  the  rate  of  payment  for  the^ 
labour  and  attendance  of  the  deputy  day  meters,  and  tbit^  ^       \ 
at  a  meeting  of  proprietors  of  oysters  brought  into  thi 
said  market,  in  1771,  the  said  rates  of  8«.  and  4i.  were 
agreed  upon,  and  had  been  paid  since  that  time. — By  the 
answer,   the  defendants  admitted  the  right  of  the  city 
to  the  metage,  and  alleged  that  the  payments  made  to  the 
corporation  for  the  metage  included  the  price  of  the  whole  ^ j 

of  the  labour  bestowed  in  the  shovelling,  unloading,  and 
delivering  the  oysters. 

Sir  W.  Folleit  then  required  that  the  depoaitiona  in 
the  above  cause  should  be  put  in  and  read,  but  the 
plaintiffk'  counsel  declined  to  do  so* 

Sir  W.  Folletl  thereupon  objected,  that  the  decree  was 
not  admissible  in  evidence  without  the  depositions.     First, 
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tUi  b  a  question  of  cottom ;  it  does  not  appear  on  the  faee  Mgtk.  ^  Phtu, 
^  the  decree,  that  any  iisue  arose  as  to  the  custom  i  the 
M  IS  ao  firamed  as  to  entitle  the  plaintiflTs  to  an  account, 
iftbej  had  done  all  the  work  on  the  defendants'  boats; 
ud  whether  the  decree  was  made  on  proof  of  the  custom 
ttimot  therefore  appear  but  from  the  evidence  in  the 
emse,  which  is  stated  in  the  depositions.  But»  secondly, 
Ae  decree  refers  to  and  professes  to  be  founded  upon  the 
^iepoaidons,  and  they  thus  become  a  part  of  the  record. 

Sir  F.  PoUoek  and  Theiiger,  contra. — First,  this  objec- 
tion comes  too  late,  a  part  of  the  decree  having  been 
i^lremdy  read  to  the  jury  at  the  instance  of  the  defendants* 
connaeL     But  the  decree  is  clearly  admissible  without  the 
d^podtions.     It  appears  from  the  bill  and  answer,  that 
certain  questions  of  right  were  in  dispute  between  the 
pmrties;  and  by  the  decree  it  appears  what  judgment  the 
Court  pronounced  on  these  questions.     The  decree  in 
effect  establishes  the  ri^ht,  because,  unless  the  Court  had 
tsgen  satisfied  of  the  right  as  clHimed,  they  would  never 
hmve  directed  an  issue  merely  as  to  the  amount.     It  might 
s^  veil  be  argued,  tliat  because  a  rule  \i^  Court  is  drawn 
Yap  on  reading  affidavits,  it  could  not  be  read,  in  casea 
^liere  it  is  receivable  in  evidence,  without   reading  the 
ecfBdtvits  also ;  or  that  a  judgment  at  law  could  not  be 
provetl  without  reading  the  parol  evidence  in  the  cause. 
The  defendants  may  read  the  depositions  as  their  evidence 
if  they  think  fit. 

Wd  Abikoer,  C.  B. — Three  poiats  arise  for  the  de- 

tcnnination  of  the  Court.      I  am  certainly  disposed  to 

s^ree  that  a  decree  would  be  of  no  efTect  as  proof  of  a 

tottom,  without  some  evidence  what  the  question  in  issue 

feilly  was.    When  a  record  is  produced  to  prove  a  custom, 

and  there  is  no  direct  issue  on  the  custom,  the  constant 

practice  is  to  give  some  evidence  to  shew  that  the  custom 
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XMtk.  rf  PUoi,  was  really  in  question :  otherwise  a  Terdiet  in 
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assumpsit  would   prove    nothing.     I  am  not    however 
prepared  to  say  that,  on  a  full  examination  of  the  bill  and 
answer^  there  is  not  something  shewn  which  makes  thi 
decree  per  se  evidence;  I  cannot  tay  but  that  I  entertaiife^^T* 
a  very  strong  inference  from  it  as  it  stands.    But  on  th^ 
question  whether  the  depositions  must  be  produced, 
think  clearly  that  that  is  not  necessary.    When  a  par^  ^"^ 
desires  to  give  evidence  of  a  custom,  and  proposes  to  re^^    J 
th6  depositions  of  ancient  witnesses,  who  are  dead. 


the  purpose,  he  cannot  read  the  evidence  without 
putting  in  the  bill  and  answer,  to  shew  that  it  wi<^ 
question  between  the  same  parties,  or  between  pac-^f^ 
claiming  the  same  right ;  but  where  a  decree  is  evid^^i^ 
on  the  face  of  it,  as  prim&  facie  having  some  relation  /^ 
the  matter  in  issue,  the  putting  in  of  the  evidence  on 
which  it  proceeded  is  not  necessary.    We  do  not  A 
in  judgment  on    the  question  whether  it  was  a  right 
decree :  it  is  only  evidence  that  the  same  right  wti  in 
litigation  in  that  cause,  and  was  established  in  the  opinioa 
of  the  judge.    I  am  not,  however,  prepared  to  say  tha.^ 
the  defendants'  counsel  may  not  put  in  the  depositions 
his  evidence. 


Parke,  B. — I  am  of  the  same  opinion.    I  have 
heard  it  doubted,  that  a  decree  of  a  court  of  equity  is 
dence  of  reputation,  in  the  same  manner  as  a  verdict, 
objection  to  the  admissibility  of  this  decree  seems  tome 
come  too  late ;  but  if  it  had  been  made  earlier,  I  do 
think  it  could  have  prevailed:    I  think  the  custom 
in  issue  on  the  face  of  the  pleadings.    Whether  it  w^ 
be  of  effect  to  prove  the  particular  custom  alleged 
be  a  question  hereafter ;  but  I  think  the  plaintiffa  do 
on  a  custom  in  the  bill,  and  that  it  is  affirmed  by 
answer.    Then  are  the  depositions  necessarily  to  be 
as  part  of  the  plaintiffs'  case?  I  think  not    Tlie  oidj^ 
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grouni  on  which  it  can  be  contended  that  they  are,  &«*•  of  PUat^ 
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iif  that  they  are  necessary  to  shew  what  was  the  matter  in 
issue.  But  in  equity,  the  Court  must  collect  the  questions 
in  dispute  from  the  bill  and  answer  only ;  not  so  in  the 
general  forms  of  actions  at  law.  Here  the  matter  in  issue 
appears  on  the  bill  and  answer  themselves. 

BoLLANB,  B. — ^I  am  of  the  same  opinion  on  all  the  three 
points :  first,  that  this  objection  was  too  late ;  secondly, 
that  the  decree  is  CTidence;  and,  thirdly,  that  the 
depositions  need  not  be  read  as  part  of  the  plaintiffs' 
evidence. 

AldersoNi  B. — I  am  of  the  same  opinion  on  all  the 

points.    First,  I  think  the  objection  was  too  late ;  if  not, 

it  might  be  made  at  any  period   of  the  cause.     The 

proper  time  to  take  the  objection  is  when  the  document 

^  tendered  in  evidence :  it  may,  indeed,  be  necessary  to 

look  at  it  to  see  whether  the  objection  is  well-founded ; 

but  here  it  has  been  looked  into  to  ascertain  its  effect. 

^ut,  in  the  next  place,  I  agree  that  the  decree  is  clearly 

^ceivable.    This  is  a  question  of  custom:  all  matters 

having  a  tendency  to  prove  the  custom  are  receivable  in 

^▼idence.     If  the  decree  had  not  any  such  effect,  it  would 

'^^t  be  admissible^  being  res  inter  alios  acta ;  but  it  has 

^  tendency  to  prove  facts  which  have  a  material  bearing 

^u  the  proof  of  the  custom :  it  shews,  in  the  first  place, 

that  the  city  has  the  immemorial  right  of  measuring.    The 

^tber  facts  which  appear  on  the  face  of  it  may  have  a 

^'^re  or  less  cogent  effect  in  establishing  the  custom,  but 

^at  constitutes  no  objection  to  its  admissibility ;  it  is  sufii* 

^^t  if  it  has  a  tendency  to  prove  any  one  fact  material  to 

^  issue.  The  third  question  is,  whether  it  is  necessary  also 

^  prove  the  depositions.  It  is  said,  they  are  referred  to  in 

^^  decree.    But  it  is  by  the  bill  and  answer  that  a  court  of 

^^ determines  what  are  the  issues  to  be  tried;  and 
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•f  PUm,  the  deeree  ditposei  of  the  ouestion  of  fact  there  admitted 
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or  denied.    Then,  as  there  is  an  appeal  from  the  coarts  ^ 

of  equity,  and  tliere  could  he  no  effectual  appeal  unl 

the  facts  were  stated,  it  is  of  necessity  that  the 

should  refer  to  the  evidence,  in  order  to  bring  it  befoi 

the  court  of  appeal;  but  that  reference  has  no  fiirthi 

effect.     If  the  depositions  were  to  be  received,  it  wou* 

be  making  this  jury  a  tribunal  of  appeal  from  the  jud  

ment  of  the  court  of  equity  in  1788,  to  see  wbethei>^  ^ 

came  to  a  right  conclusion  on  the  evidence. 

The  depositions  were  therefore  not  read. 

The  plaintiffs  then  gave  parol  evidence  to  shew  thm.^* 
since  the  year  1790,  the  right  now  claimed  had 
uniformly  exercised  at  the  market  of  Billingsgate,  and 
payments  in  question  received  by  the  deputy  day  mel 
for  the  shovelling,  unloading,  and  delivering  of  the  o] 
ters ;  that  the  twenty-one  deputies  or  assistants  consisl-^^' 
ed  of  eighteen  day  meters,  and  three  night  and  morning^ 
meters,  who  were  appointed  by  the  yeomen  of  the  water-   ^ 
side,  and  accounted  to  them  weekly ;  that  these  yeomen    ^ 
until  the  year  1826,  and  afterwards  the  corporation,  pro-    " 
vided  tlie  measures ;  that  for  oysters  were  paid  (according   J 
to  the  statute  11  Will.  3,  c.  24,  s.7)  1«.  per  boat  to  the  ^ 
corporation,  Id.  per  boat  to  the  Lord   Mayor,  and  idL«J 
per  bushel  to  the  yeomen  of  the  waterside  (until  withii 
a  few  years,  when  by  a  new  arrangement  the  |dL 
was  paid  to  the  corporation),  as  metage :  that  the  deputj 
day  meters,  or  some  of  them,  go  on  board  the  Teasels  daily  ^ 
and  superintend  the  measuring  of  the  oysters,  to  see  th^ 
measures  properly  filled  as  between  buyer  and  seller;  that 
they  have  men  under  them,  called  holdsmen,  who  are  also 
of  the  company  of  fellowship-porters,  and  who  actually 
shovel  the  oysters  into  the  measure,  place  it  on  the  decki 
and  then  pour  its  contents  into  the  buyer's  baaket ;  that 
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the  buyer  usually  gives  the  holdsman  who  measures  IcL  a  MteKof  PUa$t 

peck,  but  that  this  is  a  mere  gratuity.     Evidence  was  also 

given  oF  the  receipt  of  the  8^.  and  4^.  on  several  occasionSi 

in  respect  of  cargoes  of  oysters  landed  elsewhere  within 

the  port  of  London  than  at  Billingsgate;  and  that  the  city 

meters  always  measured,  and  the  fellowship-porters  who 

Assisted  them  landed,  all  com,  salt,  potatoes,  and  fruit, 

brought  into  any  part  of  the  port. 

Sir  W.  FoUett,  in  addressing  the  jury  for  the  defend- 
AntSy  contended  that  the  custom  alleged  on  the  part  of 
^e  plaintiffs  was  bad  in  law,  and  that  the  Crown  had  no 
power,  by  modern  grant,  to  impose  such  a  restriction  on 
the  subject  without  a  corresponding  benefit :  Jenkins  v. 
'^nmey  (a) :  but  even  if  that  were  not  so,  the  claim  of 
the  plaintiffs  was  quite  beyond  the  grant  contained  in  the 
^l^arters  of  James  I.,  and  that  a  bye-law  made  to  enforce 
*^ch  a  custom  would  be  illegal,  CuddonN.Eastwick  {b)^ 
Cohere  it  was  held  that  a  bye-law  compelling  strangers  to 
^tnploy  city  porters  within  the  city  of  London  was  bad) ; 
^^m.  Dig.  Bye*Law,  (C).  2 :  that  the  present  claim  was 
^•carly  not  immemorial,  nor  the  deputy  dayTneters  imme- 
^xiorial  oflScers,  but  that  they  had  no   doubt  been   ap- 
pointed  in   consequence   of  the   passing  of  the  statute 
'-  i  ^^''ill.  3,  c.  24,  which  fixed   the  tolls  of  Billingsgate- 
**^arket,  and  the  payments  had  been  then  regulated  by 
^fl^ement,  as  appeared  from  the  statement  in  the  bill  in 
^^ilbumy*  Fisher ;  that  all  which  that  case  established 
t,  that  the  work  having  been  actually  done,  the  plaintiffs 
entitled  to  be  paid  for  it,  and  the  only  question  was 
^^  to  the  amount  of  the  payment;  that  the  corporation  of 
London  might  be  admitted  to  have  a  good  title  to  the  pay- 
*^nts  for  the  metage,  but  that  the  importers  of  oysters  had 
^  Hght  to  demand  that  for  these  payments  the  actual  mea- 
^^ring  should  be  performed ;  and  that  it  was  clear  the 
^rvices  of  the  deputy  meters  were  of  no  value,  the  labour 

l«)  1  a  M.  &  R.  377 ;  2  Id.  393.     (6)  1  Salk.  143, 192 ;  6  Mod.  123. 
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itek.  rf  pum,  of  shoyelling,  unloading,  meaiuring,  and  deltveringt  which 
was  in  fact  all  one  manual  operation,  being  performed  by 
the  holdsmen. 

Lord  AbingeRi  C.  B.,  in  summing  up,  expressed  th, 
opinion  of  the  Court  that  the  custom  alleged  was  goc^r^^^ 
in  law,  as  had  been  decided  in  the  case  of  Faxaterl^^j^ 
Wiltshire  (a),  in  which  Cuddon  ▼•  Eastwick  was  cited  ar-        ^ 
considered  ;  that  the  metage  (the  immemorial  right  of  ta^^^ 
corporation  to  which  was  clear)  did  not  imply  any  man,^^^  . 
labour,  and  that  it  was  not   necessarily  any  part  of         ^^ 
duty  of  the  meters  themselves,  as  such,  to  perform        ^^ 
manual  operation  of  shovelling  the  oysters;  but  that  ^  Tj^y 
were  bound,  for  the  payments  claimed,  to  provide  ^1/^. 
cient  men  for  that  purpose,  and  were  liable  to  an  actiooi}* 
they  did  not  do  so ;  that  although  it  was  not  ezpre«i(^ 
stated  in  the  bill  in  Milburn  v.  Fisher  that  the  depo(|f 
day  meters  were  immemorial  officers,  yet  it  might  be  rea- 
sonably inferred  that  the  Court  would  not  have  pro- 
nounced  that  decree  if  it  had  not  been  satufied  of  the 
immemorial  right,  which  alone  could  have  enabled  tb^ 
plaintiffs  to  support  the  bill  jointly.    He  left  it  to  th^ 
jury  also  to  say  whether,  from  the  usage  and  enjoymen 
since  1700,  they  would  not  presume  a  legal  origin  of  thi 
custom :  and,  with  respect  to  the  second  issue,  whether 
the  amount,  proved  never  to  have  been  disputed  sini 
1771,  when  it  was  found  by  a  jury  to  be  reasonable  '^^ 
which  finding  was  confirmed  by  the  Court,  was  not  suffi-     ^ 
ciently  proved  to  be  a  reasonable  payment. 

The  jury  found  that  the  plaintiffs  had  the  exclusive 
right  of  doing  the  labour,  and  that  Bs.  a  score  for  the  firsC 
five  score  bushels,  and  4«.  for  the  remainder  of  the  cargo, 
was  reasonable,  exclusive  of  the  sum  payable  for  metage. 

Verdict  for  the  plaintiffs. 

(a)  1  Str.  462. 
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1838. 


IN  THE  EXCHEQUER  CHAMBER. 


(In  Error  from  the  Court  of  Exchequer.  J 

Francis  v.  Dob  d.  Collan  Hauvey. 

•E^JECTMENT  to  recover  possession  of  two  stamping  Ejectment  for 
mills  and  a  watercourse  whereby  the  same  were  worked,  niUb,  on  the 
situate  in  the  parish  of  Gwennap,  in  the  county  of  Com-  Th^miib  hitT' 
^*JU    There  were  two  demises,  dated  respectively  the  been  let  to  a 

OM  •  inioinff  company 

^th  March,  1836,  and  10th  January,  1837.  by  c.  H.  from 

At  the  trial  before  Patteson,  J.,  at  the  Cornwall  Sum-  J^noUceVo 
^er  Assizes,  183/,  evidence  was  given  by  the  lessor  of  ?!"^**?^^/!*", 

.,  '  '  &  J  given  by  him  to 

^^  plaintiff*,  that  the  defendant,  on  the  1st  January  1826,  the  company. 
^nd  from  thence  down  to  the  days  of  the  several  demises  the  demise  in 
^^  the  declaration,  was  a  partner  and  adventurer  in  the  c*R*was'a°"* 
^otnpany  of  adventurers  working  the  Consolidated  Mines  pawner  in  the 

I  •       "    ^  ,  company,  and 

"^   the  said  parish  of  Gwennap,  and  that  the  company  the  defendant, 
^^d,  at  various  times  between  Lady-day  182G  and  Lady-  partner' d*e- 
^^y  1836,  paid  rent  to  the  lessor  of  the  plaintiff  for  the  ^''^^^J^'^^l 
^•^   and  occupation   of  the  premises  mentioned  in   the  At  the  trial  it 

dck   I  •  n  1     in  1  ^^  tu\ed  that 

*^^claration,  at  the  rate  of  32/.  per  annum,  half-yearly,  at  the  defendant 
**Iichaelmas  and  Lady-day ;  and  that  on  the  18th  Sep-  J^'disputlng 
*^mber,  1835,  the  lessor  of  the  plaintiff  served  the  defend-  JJfho^\°^a  H.' 
^^t  ^ith  the  following  notice  to  quit  the  premises: — "  To  had  admitted  in 

^^  partners  or  adventurers  in  the  Consolidated  Mines  in  chancery, 
*^e  parish  of  Gwennap  in  the  county  of  Cornwall,  and  to  Tv^lde^rcTthit 

^©1^  of  them:  I  do  hereby  give  you  notice  to  quit  and  he  had  no  legal 

Cj      |.  "^  J  b         J  ^         ^  title  :—//eW,  on 

^Uver  up  to  me,  the  possession  of  all  those  the  stamping-  a  bill  of  excep. 
^^   ^Hs,  watercourse,  and  hereditaments,  with  the  appurte-  the*defendant 
^ces  which  you  the  said  partners  and  adventurers  now  7"  "^°PPf.*^ 

''  ^  from  disputing 

C.  H.'«  title, 
^t^^^^thttanding  C.  H.  was  a  partner  with  him  in  the  company;  and  secondly,  that  C.  H.  being  • 
^^Wr  of  the  company  vw  no  objection  to  an  ejectment  brought  on  a  demise  by  him. 

"^OL.  IV.  A  A  M.  W. 
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;eA.  Chamber,  hold  of  me  at  the  yearly  rent  of  SS/.,  situate  &c.,  on  the  25th 

1838 

day  of  March,  in  the  year  1836|  provided  your  tenancy 

commenced  on  the  25th  day  of  Marchi  or  otherwise  that 
you  quit  and  deliver  up  the  possession  of  the  said  stamp- 
ing-mills^  &c.^  at  the  end  of  the  year  of  your  tenancy» 
which  shall  expire  next  after  the  end  of  half  a  year  from 
tlie  time  of  your  being  served  with  this  notice.  Dated  this 
18th  day  of  September,  1835. — Collan  Harvey •*"  It  was 
also  proved  that,  after  the  service  of  this  notice,  and 
before  the  subsequent  Lady-day,  the  company  made  seve- 
ral applications  by  letter  to  the  lessor  of  the  plaintiff,  pro- 
posing to  retake  the  premises  of  him  for  another  term  of 
years  after  the  expiration  of  the  notice. 

The  defendant  gave  in  evidence  an  answer  sworn  by 
the  lessor  of  the  plaintiff  in  a  suit  in  Chancery  wherein 
John  Taylor  and  Francis  Baily,  on  behalf  of  themselvi 
and  all  other  the  members  of  the  partnership  or  com 
called  the  Company  of  the  Adventurers  of  the  Consoli- 
dated and  United  Mines,  were  the  plaintiffs,  and  tha 
lessor  of  the  plaintiff  was  the  defendant,  in  which  hm 
admitted  that  he  had  not,  at  the  time  of  the  contract  t» 
let  the  premises  to  the  company,  and  the  letting 
into  possession  in  1826,  or  at  any  time  since,  any 
estate  or  interest  in  the  premises,  but  had  merely  an  equii 
able  interest  in  a  moiety  of  them,  and  that  the  lej 
estate  and  interest  in  the  whole  belonged  to  and  wj 
vested  in  one  John  Williams,  as  to  one  undivided  moiet; 
to  his  own  use,  and  as  to  the  other  moiety,  in  trust  for  tbr^ 
lessor  of  the  plaintiff;  but  that  the  latter  had,  prior  and 
up  to  the  year  1826,  let  the  premises  to  divers  persons  ai 
tenants  to  him;  and  that,  in  the  year  1826,  in  conse* 
quence  of  applications  from  the  said  company  of  adven* 
turers  to  the  lessor  of  the  plaintiff,  it  was  agreed  between 
them  that  the  company  should  take  the  premises  of  him  as 
tenants  to  him  from  year  to  year,  at  the  rent  otSiL,  payable 
half-yearly,  the  tenancy  to  commence  at  Lady-day  1886 ; 
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and  that  they  were  let  into  possession  accordingly  by  the  JSxeh.  Chambir^ 
kssor  of  the  plain tiff^  in  the  year  1826,  and  had  never  ^^^^' 
since  given  up  the  possession.  The  defendant  proved 
also  that  the  lessor  of  the  plaintiff  was,  at  the  time  of  the 
several  demises  mentioned  in  the  declaration^  and  con- 
tinued to  be  at  the  time  of  the  trial,  a  partner  or  co- 
adventurer  with  the  defendant  in  the  said  Company  of 
Adventurers  in  the  Consolidated  and  United  Mines.  On 
this  evidence  it  was  contended  for  the  defendant  that  the 
lessor  of  the  plaintiff  was  not  entitled  to  recover  the  po8« 
aetdon  of  any  part  of  the  premises,  or  at  all  events  a 
moiety  only.  For  the  plaintiff  it  was  insisted,  that  as  the 
company  had  obtained  possession  of  the  whole  of  the 
premises  from  and  under  the  lessor  of  the  plaintiff,  as  his 
tenants,  they  could  not  dispute  his  title  until  they  had 
given  up  the  premises  to  him.  The  learned  judge,  in 
summing  up,  stated  that,  upon  the  evidence,  he  was  of 
opinion  that  the  defendant  took  the  premises  in  the 
declaration  mentioned  from  the  lessor  of  the  plaintiff  as 
his  tenant,  and  was  not  at  liberty  to  dispute  his  title,  not- 
withstanding he  was  at  that  time  an  adventurer ;  that  the 
lessor  of  the  plaintiff  was  not  proved  to  have  disposed  of 
his  share  as  adventurer  in  the  company,  but  that  he 
thought  his  continuing  to  be  an  adventurer  did  not  affect 
his  right  to  recover.  Under  this  direction,  the  jury  found 
a  verdict  for  the  plaintiff;  whereupon  the  defendant's 
counsel  tendered  a  bill  of  exceptions,  which  was  sealed 
by  the  learned  judge,  and  a  writ  of  error  sued  out  thereon, 
which  now  came  on  for  argument  The  following  were 
the  points  for  argument  stated  on  the  part  of  the  plaintiff 
in  error : — 

1.  That  as  the  lessor  of  the  plaintiff  was  a  partner  of 
the  defendant  below,  and  therefore  jointly  with  him  in 
possession  of  the  premises  sought  to  be  recovered,  the 
defendant  below  was  not  estopped  from  shewing  that  the 
lessor  of  the  plaintiff  below  had  no  legal  title :  and — 
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S.  That  the  lessor  of  the  plaintiff  beingi  as  a  partner  of 
the  defendant  below,  in  possession  of  the  premises  jointly 
with  hinii  is  not  entitled  to  recover  against  the  defendant^ 
below  in  an  action  of  ejectment. 


K 


^^ 


Erie,  for  the  plaintiff'  in  error. — First,  the  defendan*^ 
was  not  estopped,  under  the  circumstances,  from  shewini 
the  want  of  a  legal  title  in  the  lessor  of  the  plaintiff, 
action  of  ejectment  is  in  principle  an  action  for  a  wrong 
The  confession  of  lease,   entry,   and  ouster,  under    tV!; 
consent  rule,  cannot  prove  that  the  defendant  was  a  tr^ 
passer  before  the  commencement  of  the  action ; 
Beard  (a).    And  the  principle  of  estoppel  does  not  ap  ^^^^/^ 
here,  because  the  lessor  of  the  plaintiff  himself  wa^   £„ 
actual  possession  with  the  defendant  as  one  of  the  ad^ei^- 
turers.    There  can  be  no  estoppel  as  between  the  lesic^^ 
of  the  plaintiff  and  his  co-tenants. 

Secondly,  the  lessor  of  the  plaintiff  being  a  co-partneU^   '^ 
with  the  defendant,  is  precluded  from  recovering.     This 
is  an  action  of  trespass,  wherein  the  plaintiff  is  in  effect 
complaining  of  a  wrong  done  by  himself  jointly  with  others. 
He  is  liable  to  contribution  for  the  costs  and  damages, 
and  also  for  the  mesne  profits  of  the  company,  if  sued 
for  them.     It  is  clear  that  a  joint-tenant  cannot  sue  his 
companion  in  trover ;  Brown  v.  Hedges  (6).     So,  it  was 
held  that  a  member  of  a  friendly  society  could  not  sue 
in  trover  against  another  member,  who  had  taken  from 
him  a  box  containing  the  fund  of  the  society,  and  which 
he,  the  plaintiff,  was   bound   to  keep  safely;    HolUday 
V.  Camsell  (c).     It  is  unnecessary  to  cite  authorities 
shew  that  in  cases  of  contract  a  man  cannot  sue  himself.r 
The  rule  is  clear,  that  in  an  action  at  law  the  same  perso 
cannot  be  both  plaintiff  and  defendant.     Here  the  lessee 
of  the  plaintiff  is  virtually  a  co-defendant* 
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(a)  13  East,  210. 


(6)  I  Salk.  290. 


(c)  1 T.  R.  ess. 
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Maniasue  Smith,  for    the  defendant  in  error. — The  £*ch.  Chamber, 

1838. 
toppel  applies  to  each  and  all  of  the  adventurers,  and 

therefore  binds  the  defendant     But  further,  the  lessor 

of  the  plaintiff  was  never  a  co-tenant  with  the  defendant, 

fo'P  it  does  not  appear  on  the  bill  of  exceptions  that  he 

vras  an  adventurer  when  the  tenancy  commenced ;  and  his 

su^bsequently  becoming  a  co-partner  would  not  make  him 

&  tenant  to  himself.     It  does  not  seem  to  be  clear  what  is 

th^  legal  effect  of  a  grant  from  a  man  to  himself  and  others. 

I'tfOTd  Mansfield  considered  that  nothing  would  pass  out 

^^    the  grantor — that  the  whole  legal  estate  would  remain 

^^itt  him ;  Harker  v.  Birkbeck  (a) ;  and   Mr.   Serjeant 

,  in  a  note  to  this  case,  adds  a  quaere,  whether  the 

of  such  a  grant  would  not  be  that  the  whole  estate 

uld  pass  at  law  to  the  other  grantees,  who  would  be 

^^^^sstees  in  equity  for  the  share  of  the  grantor.    Which- 

^'^'^r  may  be  the  operation  of  such  a  demise,  the  lessor  of  the 

intiff  would  not  have  been  a  joint  tenant  with  the  defend- 

,  even  supposing  he  had  been  a  partner  at  the  time  he  let 

the  company,  and  it  is  clear  his  subsequently  becoming  an 

venturer  would  not  alter  the  previous  relation  of  the 

Tties.     There  is,   therefore,  nothing   to   prevent  the 

toppel. 

Secondly,  The  technical  difficulty  raised  in  the  case,  that 

e  lessor  of  the  plaintiff  is  a  co-defendant,  and  cannot 

cover  from  himself,  may  be  met  by  the  technical  answer 

at  not  he,  but  John  Doe,  is  the  plaintiff  on  the  record. 

here  would  be  nothing  repugnant  to  the  technical  rule 

at  the  same  person  cannot  be  both  plaintiff  and  defend- 

^t,  if  the  lessor  of  the  plaintiff  had  been  actually  named 

^  a  defendant.     Formerly  the  plaintiff  was  the  real  lessee, 

^d  the  lessor  was  always  the  defendant,  for  the  origin  of 

e  action  was  to  enable  the  lessee  to  recover  his  term  from 

^ia  own  lessor,  who  might  have  ousted  him  of  it.    The 


(a)  3  Burr.  1563. 
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Exek*  Chambir,  plaintiflT  although  now  nominal^  is  still,  for  technical  pur- 
poses, the  plaintiff  on  the  record.    But  here  the  lessor 


of  the  plaintiff  is  not  a  defendant  on  the  record,  an 
to  enable  the  defendant  to  take  advantage  of  his  bein^ 
co-tenant,  he  ought  not  to  have  confessed  an  ouster^ 
After  an  actual  ouster,  ejectment  will  lie  by  one  tenant  i^^ 
common  against  another.  Here  the  defendant  has  entere* 
into  the  common  rule,  confessing  an  ouster. 


i 

i 
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Erldi  in  reply. — It  matters  not  to  the  present  questiag^^^ 
what  estate  passed  from  the  lessor  of  the  plaintiff  to  #^        ^ 
company ;  that  lawful  interest  may  be  treated  as  rntir^^      ^ 
at  an  end ;  the  plaintiff  now  sues  for  a  wrong  in  whict:^^  «  ^ 
was  jointly  participant. 

As  to  the  answer  given  to  the  second  point.  Bull.  ^^i^. 
232,  and  Aslin  ▼•  Parkin  (a),  are  authorities  to  shew  tbmx 
the  courts  will  take  notice  that  the  lessor  of  the  plaintiir^* 
the  real  party  in  ejectment. 

Lord  Denman,  C.  J. — We   think  that  the    company- 
having  taken  possession  of  the  premises  under  the  lessor^      n 
of  the  plaintiff,  are  estopped  from  disputing  his  title,  snd^^^ 
that  every  member  of  the  company  is  also  so  estopped.'^  ^^' 
We  also  think,  that  as  the  plaintiff  was  not  a  member^  ^ 
of  the  company  when  the  tenancy  commenced,  and 
not  appear  to  be  in  possession  as  one  of  the  company, 
is  no  question  as  of  joint  wrong  doers.     We  are  also  ot^ 
opinion  there  is  no  incongruity  on  the  record:  and 
judgment  will  be  affirmed. 

Judgment  affirmed. 
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JBffdh.  Chamimr, 

(In  Error  from  the  Court  of  Exchequer.)  ^J^88^ 

Levy  0.  Lanoridge. 

A.  WRIT  of  error  having  been  brought  on  the  judgment  in  caw,  the  de- 
of  the  Court  of  Exchequer  in  this  case  (o),  it  was  argued  ij^^j^^^^ 

in  last  Michaelmas  vacation,  by  Erie  for  the  plaintiff  in  father  of  the 

'    -^  "^  piainuff,  bar- 

error,  and  by  Bompas,  Serjt.,  for  the  defendant  in  error*  gained  with  the 

for  the  plaintiff  it  was  contended,  that  the  case  of  Pasley  buy  of  him  a 
▼.  I^reeman  (6),  and  the  other  authorities  on  which  the  ^^*^^,^'iiZ 
judjgrment  of  the  Court  below  was  founded,  were  distin-  ttVandhutimMs 

^  ,  and  the  defend- 

Suiahable  from  the  present,  on  the  ground  that  in  all  of  ant  then,  by 
^hein  the  defendant  made  the  false  representation  to  the  d^uientiy°wai^"* 
iniiff,  in  respect  of  some  legal  matter  then  in  agitation  J^^jf^^f  ^^«^ 
;xveen  them.     The  learned  counsel  referred  to  the  fol«  made  by  N.,  and 

^  to  be  a  goody 

*^ing  authorities: — Crosse  v.  Gardner  (c),   Medina  v.  lafe,  and  secure 
^Mghton  (rf),  Risney  v.  Selby  (e\  Harvey  v.  Young  (/),  Tj^nToi!! 
"^*<»wfcv  v.il/errtf//(i?),  which  were  antecedent  to  Pasley  theuwofhim- 

^     ^  °^  T^  Tx  aelf  and  his  sons, 

'^^^  freeman  :  and  to  the  subsequent  cases  of  Eyre  v.  Duns^  for  24/., 
-^o^ct  (A),  Haycraft  v.  Creasy  (f),  Tapp  v.  Lee  (A),  Foster  rnd7"fart*Se 
^-  Charles  (/),  Corbett  v.  Broum  (iw),  Humphrys  v.  Pratt  («),  J^lfty^?'^;;; 

breach  of  duty, 

of  wiiftil  deceit,  negligence,  and  improper  conduct,  in  this,  that  the  gun  was  not  made  by  N., 

^T  'vras  a  good,  safe,  and  secure  gun,  but  on  tlie  contrary  thereof,  was  made  by  a  very  inferior 

^^cr  to  N.,  and  was  a  bad,  unsafe,  ill  manufactured  and  dangerous  gun,  and  wholly  unsound 

^4  of  Tcry  inferior  materials,  of  all  which  the  defendant,  at  the  time  of  such  warranty  and  sale, 

^  notice ;  and  that  the  plaintiff,  knowing  and  confiding  in  the  said  warranty,  used  the  gun,  which 

i^^t  fbr  the  warranty  he  would  not  have  done;  and  that  the  gun,  being  in  the  hands  of  the  plain- 

~     9  by  reason  and  wholly  in  consequence  of  its  wealc,  dangerous,  and  insuflBcient  construction  and 

itcHais,  burst  and  exploded,  whereby  the  plaintiff  was  greatly  wounded,  &c.,  and  wholly  by 

MBS  of  the  premises,  breach  of  duty,  and  improper  conduct  of  the  defendant,  lost  the  use  of  his 

l^ttnd  }r-Held,  on  error,  (after  verdict  for  the  plaintiff  on  the  plea  of  not  guilty,  and  on  oiher  pleas 

fl^nyint  the  warranty,  and  that  the  gun  was  unsafe,  &c),  that  the  action  was  maintainable. 

'Where  judgment  is  given  in  a  court  of  error  for  the  defendant  in  error,  the  Court  is  hound, 
luider  S  ft  4  WilL  4,  c.  42,  s.  80,  to  allow  interest  for  the  time  that  execution  has  been  delayed  by 
tlie  writ  of  error.     Such  interest  will  be  calculated  at  4  per  cent. 

(«)  2  Mee.  &  W.  519,  where  the  (A)  1  East,  318. 

f1«>^s  and  facts  are  stated  at  (t)  2  East,  92. 

^«»^  (k)  3  Bos.  &  P.  367. 

W  3  T.  R.  61.  (/)  6  Bing.  396  ;  7  Bing,  106; 

W  Carth.  90.  4  M.  &  P.  61,  741. 

W  Salk,  210.  (;/i)  8  Bing.  35 ;  1  M.  &  Scott, 

W  Id  211.  85. 

(0    \relf.  20.  (n)  6  Bligh,  N.  S.  164. 

W    aBiilitr.95. 
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jSmA.  Chamhif,  Polhill  V.  Waller  (a),  and  Lyde  v«  Barnard  (&)•     Thft 

arguments  for  the  defendant  in  error  were  in  substance 
the  same  as  those  urged  in  the  Court  below ;  and  in  addi* 
tion  to  the  cases  there  referred  to,  as  to  the  duty  imposed 
by  law  on  a  party  dealing  in  articles  dangerous  to  life, 
the  case  oi  Rex  v.  Carr  (c)  was  cited. 

The  Court  took  time  to  consider,  and  now  (June  16th) 
the  judgment  was  delivered  by 

Lord  Denman,  C.  J« — We  agree  with  the  Court  of 
Exchequer,  and  affirm  the  judgment  on  the  ground  stated 
by  Parke,  B.,  "  that  as  there  is  fraud,  and  damage,  the 
result  of  that  fraud  not  from  an  act  remote  and  conse- 
quential, but  one  contemplated  by  the  defendant  at  the 
time  as  one  of  its  results,  the  party  guilty  of  the  fraud  is 
responsible  to  the  party  injured.*' 

Ball,  for  the  defendant  in  error,  afterwards  applied  for 
interest  on  the  judgment,  under  the  stat.  3  &  4  WilL  4, 
c.  42,  8. 30,  for  the  time  that  execution  had  been  delayed 
by  the  writ  of  error.    [^Tindal,  C.  J. — We  certainly  should 
not  be  disposed  to  give  it  in  such  a  case  as  this,  where  sc^ 
much  doubt  has  existed.]     The  statute  is  imperative,  an^ 
leaves  the  Court  no  discretion :  the  words  are — **  if  any  pe^ 
son  shall  sue  out  any  writ  of  error  upon  any  judgmec::^ 
whatever,  given  in  any  Court  in  any  action  personal,  a 
the  Court  of  Error  shall  give  judgment  for  the  defenda 
therein,  then  interest  shall  be  allowed  by  the  Court 
Error,  for  the  delaying  thereof.'*     On  the  other  hand,  I 
29th  section,  which  enables  the  jury  to  give  interest, 
that  they  *'mny,  if  tliey  shall  think  fit,  give  damages  in 
nature  of  interest,"  in  certain  actions  therein  mention 
The  difference  of  expression  in  the  two  clauses  shews  t 

(fi)  3  B.  &  Adol.  114.  (6)  1  M.  &  W.  101. 

(c)  8  C.  &  P.  163. 
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nnder  the  fonner  the  Court  has  no  discretion.   Previously  Etch,  chamber, 

1838 
to  the  statutei  the  practice  of  the  Courts^  with  respect  to 

the  aOowance  of  interest  on  judgments  in  this  Court,  was 

not  Qniform :  see  Sheppard  v«  Mackreth  (a),  Saxelly  v. 

Mme  (ft),  Walier  v.  Bayley  (c).     The  object  of  the  act 

VIS  to  establish  a  general  and  uniform  rule. 

Lord  DenmaNi  C.  J. — ^We  think  interest  must  be 
allowed,  under  this  clause  of  the  act  of  Parliament,  to  the 
deftndant  in  error. 

Judgment  affirmed^  with  interest  at 
four  per  cent. 

C«)  2  H.  BL  284.         (6)  3  Taunt.  51.         (c)  2  Bos.  &  P.  219. 


\ 


(In  Error  from  the  Court  of  Exchequer.) 

^^iRKMAM  and  Another,  Executor  of  Joseph  Kirkman, 

deceased,  c.  Siboni. 

J.  HE  bill  of  exceptions  tendered  to  the  summing  up  of  The  lapse  of 
*lie  learned  judge  {Parke,  B.)  on  the  second  trial  of  this  f^^Sumeof 
^ause  (a),  havincc  been  sealed,  a  writ  of  error  was  brouffht.  "^^^^9  » con- 

mi         .  ,  .  .  '"<^'  *o  be  per- 

The  bill  of  exceptions  set  forth  (inter  alia)  the  evidence  formed  in 

^f  Caroline  Stokes,  the  daughter  of  the  testator  Joseph  iue"irevidence° 

Kirkman,  who  gave  a  vague  account  of  the  delivery  by  him  J^^ct'lnr^r*^*?" 

^  the  plaintiff  of  a  piano-forte,  in  exchange  for,  or  at  least  *»*'«  •»«««  pw- 

^ubsequently  to  the  plaintiff's  delivery  to  him  of,  that  which  pleaded  as  an 

^ai  the  subject  of  the  agreement.  SactioS  of 

The  case  was  now  argued  by  Kelly  for  the  plaintiff  in  ****  original 

^  J  ./  r  contract. 

error,  and  by  Martin  for  the  defendant  in  error.  The 
argument  as  to  the  effect  of  the  lapse  of  time  was  substan- 
^iaHy  the  same  as  that  urged  in  the  Court  below,  on  the 
Motion  for  a  new  trial. 

(a)  See  1  M.  &  W.  422. 
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MtdL  aumbif,      Lord  DbnmaNi  C.  J. — ^The  Court  eonsiden  that  I 

18S8 

plea  is  in  substance  a  plea  of  performancei  and  that  1 
lapse  of  time  does  not  of  itself  furnish  any  eTidence 
support  of  it ;  but  it  is  difficult  to  say  that  there  was 
evidence  to  go  to  the  jury,  upon  the  statement  of 
vritness  Stokes.  We  think  that  evidence,  although  ^ 
tainly  very  slight,  ought  to  have  been  submitted  to 
jury:  that  it  vras  for  them,  having  seen  the  witness  g 
heard  her  evidence,  to  judge  of  the  effect  of  it.  T&e 
must  therefore  be  a  venire  de  novo,  unless  the  parties  ci 
come  to  some  arrangement. 

Venire    (  e  nov 


NOTE. 

When  the  case  of  Cursham  y.  Newland,  (ante,  p.  101 
was  printed,  the  Reporters  had  not  been  able  to  obtain 
copy  of  the  certificate  sent  by  this  Court  to  the  Master 
the  Rolls.  As  it  differs  in  some  degree  from  that  giv( 
by  the  Court  of  Common  Pleas,  and  appears  to  be  of  ic 
portance  to  the  right  understanding  of  the  effect  of  tl 
case,  it  is  subjoined  here : — 

**  We  have  heard  this  case  argued  by  counsel,  a. 
considered  it;  and  we  are  of  opinion,  that  the  testato 
son  and  daughters  took  estates  for  their  respective  livi 
in  remainder  after  the  death  of  the  testator's  widow, 
tenants  in  common,  in  the  freehold  and  copyhold  laoc 
devised  by  the  residuary  clausCi  with  contingent  remain 
ders  in  their  respective  shares  to  their  respective  childreSj 
by  purchase,  as  tenants  in  common  in  tail,  with  croM 
remainders  in  tail  between  such  children  in  such  l^ 
spective  shares ;  with  cross  remainders  over  in  the  wbolc 
of  each  of  such  shares  respectively,  on  failure  of  all  the 
children  of  any  one  son  or  daughter,  and  their  issue,  ti 
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the  sumvors  or  survivor  of  the  testator's  sons  or  daughters  Eteh*  of  Piem, 
for  lifei  reminder  in  tail  general  to  the  children  of  [each] 
SDcb  surviving  son  or  daughter  respectively,  in  like  man- 
ner as  in  the  original  share  given  to  such  son  or  daughter 
respectively;  and  that  the  sons  and  daughters,  and  their 
children  respectively,  took  corresponding  interests  in  the 
leaseholds,  by  way  of  executory  bequest    Dated  this 
ftlidayof  June,  1838. 

*'  ABfNOER 

"  J.  Parke. 

"  W.  BOLLAND. 
*'  J.  GUBNBY." 
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IN 
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REGULA  GENERALIS. 

Eneh.  of  PUai,  WhEREAS  it  is  provided  by  the  act  of  the  1  &  3  Vict 
^®^*       C.45,  8.3,  that,  after  the  Ist  of  November,  1838,  aoj 
person  entitled  to  be  admitted  an  attorney  of  any  of  tlie 
superior  Courts  of  common  law  at  Westminster,  shiD, 
after  being  sworn  in  and  admitted  as  an  attorney  of  aDj 
one  of  the  said  Courts,  be  entitled  to  practice  in  any  other 
of  the  said  Courts,  upon  signing  the  roll  of  such  Coarti  < 
and  not  otherwise,  in  Uke  manner  as  if  he  had  been  sworn 
in  and  admitted  an  attorney  of  such  Court ;   provided 
that  no  additional  fee  besides  those  payable  under  ul 
act  of  1  Vict.  c.  56,  shall  be  demanded  or  paid ;  and  thit 
the  fees  payable  for  such  admission  shall  be  apportioDel 
in  such  manner  as  the  judges  of  the  said  courts,  or  ao} 


laCHAELMAS  TBRM|  2  VICT.  S4S: 

flfbt  of  them  J  shall,  by  any  rule  or  order  made  in  term  or  ^f^  «/  ^^^t 
nation,  direct  and  appoint. 

We  therefore  direct  and  appoint  that  the  fees  payable 

bffirtue  of  the  said  last-mentioned  act  for  the  judge's 

I    iit,  be  received  in  the  first  instance  by  the  clerk  of  the 

judge  granting  the  fiat,  and  paid  over  by  him  to  the  clerk 

of&e  Chief  Justice  or  Chief  Baron  of  the  Court,  as  the 

eue  maybe;  and  the  day  after  each  term,  all  the  fees 

10  received  shall  be  divided  into  fifteen  portions,  one  of 

which  shall  be  paid  to  the  clerk  or  clerks  of  each  judge ; 

ind  further,  that  the  fees  payable  by  virtue  of  the  said 

act  to  the  ushers,  shall  be  received  in  the  first  instance 

hy  one  of  the  ushers  of  the  Court  in  which  the  admission 

abiU  take  place,  and  shall,  on  the  day  after  each  term,  be 

fivided  into  three  equal  portions,  one  of  which  shall  be 

fiid  to  the  ushers  of  each  Court. 

{Signed  by  all  the  judges  except  BollanDj  B.] 


Sainsbury  v.  Matthews. 

^SUMPSIT. — The  declaration  (as  originally  framed)  Th«  defendmnt, 
'bted,  that  on  the  29th  day  of  June,  1836,  it  was  agreed  jane,  agreed  to 
•"lyand  between  the  plaintiflF  and  the  defendant,  that  the  ,Yi\he^j^Sl|^; 
MuntifT  should  buy,  and  he  did  then  buy,  of  the  defend-  then  growing 

.  .  on  a  certain 

^and  that  the  defendant  should  sell,  and  he  did  then  quantity  of  land 
•dl,  to  the  plaintiff,  [a  certain  large  quantity  of  potatoes,  °^|^  ttl^^per 
^1  wit,  the  produce  of  about  100  lug  of  land,  at  the  price  *f^'  *^«  ?*■*»*- 
^2s.  per  sack,  to  be  delivered  by  the  defendant  to  the  them  at  digging 
thiDtiff  within  a  reasonable  time  in  that  behalf,  and  to  be  ber),and  to 

find  diggers  :•— 
%tf,  Ibat  tlib  wai  not  a  contract  for  the  tale  of  an  interest  in  land,  within  the  4th  section  of  the 
hmmt  of  Frauds. 

The  declaration,  as  originally  fhinied,  stated  the  contract  to  be  to  deliver  the  potatoes  within  m 
HmmmbU  Ume,  to  be  paid  for  on  deliyery.  The  pleas  were  non  attumpiit,  and  that  the  contract 
Wi  been  rescinded  by  consent,  on  which  latter  plea  there  was  conflicting  evidence.  The  Jadge 
V  Ksi  PHna  having,  on  the  application  of  the  plaintiff,  directed  the  declaration  to  be  amended  so 
^  lo  Bake  it  conformable  with  the  contract  as  above  stated,  the  Court  refused  a  new  trial,  DO 
piodoced  to  shew  that  tht  defendant  bad  been  prejudiced  by  the  amcDdiataL 
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jmA.  ^  PtHh  paid  for  by  the  plaintiff  to  the  defeDdant  on  the  delirerf 

thereof  as  aforesaid.]    The  declaration^  after   arerny 


Sainsbust  mutual  promises^  then  alleged  that,  e?er  since  the  m 
Matthiwi.  ^^  ^^^  agreement,  the  plaintiff  had  been  ready  and  williif 
[to  receive  the  said  potatoes  at  the  price  aforesaid,  atidto 
pay  for  the  same  on  delivery,  at  the  rate  and  price  afow* 
said,  of  all  which  the  defendant  always  had  notieci  snd 
heretofore,  and  after  the  making  of  the  said  agreemoit 
and  promises,  and  before  the  commencement  of  this  fuki 
to  wit,  on  the  4th  day  of  July,  1837,  was  required  by  dis 
plaintiff  to  deliver  to  him  the  said  potatoes  at  the  pries 
aforesaid ;  and  a  reasonable  time  for  delivery  thereof 
elapsed  long  before  the  commencement  of  this  suit:  jet 
the  defendant,  not  regarding  &c«,  did  not  within  a  res^ 
sonable  time,  and  hath  not  at  any  time  since  the  niakni( 
of  the  said  agreement,  delivered,  or  tendered  and  ofieied 
to  deliver,  to  the  plaintiff,  the  said  potatoes  or  any  put 
thereof,  whereby  &c.] 

Pleas,  first,  non  assumpsit ;  secondly,  that  before  breach 
of  the  agreement  it  was  rescinded  by  consent  of  both  pl^ 
ties ;  on  which  issues  were  joined. 

At  the  trial  before  Cohman,  J.,  at  the  last  Wlltsbiie 
assizes,  it  was  proved  that  the  plaintiff  and  defendot 
being  together  at  an  inn  at  Erlstoke,  in  June,  1836,  the 
defendant  said  he  had  got  100  lugs  of  potatoes,  and  he 
would  sell  them  at  Ss.  a  sack.  The  plaintiff  said  he  wooU  \ 
have  them ;  and  it  was  agreed  that  the  plaintiff  was  le 
have  them  at  that  price  at  digging  up  time,  and  that  he 
should  find  diggers.  When  the  potatoes  were  ripe,  the 
plaintiff  accordingly  sent  diggers  to  take  them  up,  bat  the 
defendant  refused  to  permit  them  to  do  so.  There  wae 
conflicting  evidence  on  the  question  whether  the  agree* 
ment  had  been  previously  rescinded.  It  was  objected  ibr 
the  defendant,  that  there  was  a  variance  between  tli 
declaration  and  the  evidence,  inasmuch  as  the  fomet 
stated  the  contract  to  be  that  the  potatoes  vreie  to  bl 
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redelivered  within  a  reasonable  time,  and  to  be  paid  for  on  Exeh.  of  PUatf 
^^  1838* 

elivery.    The  plaintiff's  counsel  applied  to  the  learned 


I' 


S  vdge  to  amend  the  declaration  so  as  to  make  it  conform-    Sainsburt 
ble  to  the  contract  pro?ed|  and  he  directed  an  amend-    mattbbwi* 
ent  accordingly.   The  declaration  having  been  amended, 
-^lie  parts  included  within  brackets  then  stood  as  follows : 
[a  certain  large  quantity  of  potatoes,  then  planted  and 
"Blueing  in  certain  land  of  the  defendant,  at  the  price  of  in. 
^»er  sack,  the  same  to  be  dug  by  the  plaintiff  at  the  usual 
-^ime  for  digging  the  same,  and  to  be  paid  for  by  the  plain- 
tiff to  the  defendant  at  the  said  last-mentioned  time.] 

[to  receive,  take,  and  dig  the  said  potatoes,  and  to  pay 
for  the  same  at  the  said  ^ate  and  price,  and  at  the  time  last 
aforesaid,  of  all  which  the  defendant  always  had  notice, 
And  heretofore,  and  after  the  making  of  the  said  agree- 
ment and  promises,  and  before  the  commencement  of  this 
«uit,  to  wit,  on  the  30th  day  of  October,  1836,  the  same 
being  the  usual  time  for  digging  the  said  potatoes,  the 
defendant  was  required  by  the  plaintiff  to  permit  and  suffer 
bim  to  dig  and  take  the  said  potatoes;  yet  the  defendftnt, 
not  regarding  &c.,  did  not,  nor  would  then,  nor  at  any 
^me  since  permit  and  suffer  the  plaintiff  to  dig  and  take 
^e  said  potatoes,  or  any  part  thereof,  but  on  the  contrary 
hereof,  wholly  refused  so  to  do  (the  same  land  being  then 
^  the  possession  of  the  defendant),  whereby  &c.] 

The  jury  having  found  for  the  plaintiff  on  both  issues, 
^Uiaages  5^  10^., 

Crmoder  now  moved,  pursuant  to  leave  reserved  by  the 
learned  judge,  to  enter  a  nonsuit,  on  the  ground  that  this 
Wis  the  sale  of  an  interest  in  land,  within  the  4th  section  of 
*«e  Statute  of  Frauds,  and  therefore  required  a  note  or 
"^^ttorandum  in  writing ;  or  for  a  new  trial,  on  the  ground 
^"•t  the  amendment  ought  not  to  have  been  made. — First, 
^i>  was  a  contract  for  the  sale  of  an  interest  in  land.  The 
P^^toes  ifere  not  in  such  a  shape,  at  the  time  of  the  contract. 


'^» 
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Sxeh.  «if  Piiott  as  that  they  could  be  transferred  as  chattek ;  they  were  \ 
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be  taken  up  when  ripe  by  the  vendee ;  and  he  must  necei 

sarily  have  the  benefit  of  the  land  for  the  three  intervenioj 
months.  [ParkCf  B. — He  was  not  to  have  them  until  he  diy 
them  up.  Suppose  a  tempest  had  destroyed  them  in  tbe 
mean  time,  whose  would  the  loss  have  been?  It  is  onlyi 
contract  to  sell  at  a  future  day  so  many  sacks  of  potatoei^ 
the  produce  of  certain  land*]  In  Parker  v.  Staniland{a), 
a  similar  contract  for  the  sale  of  growing  potatoes,  at  lo 
much  a  sack,  was  held  not  to  be  a  sale  of  an  interest  in 
land,  on  the  express  ground  that  they  were  to  be  taken  ap 
by  the  defendant  immediatelfft  and  it  was  therefore  quite 
accidental  if  they  derived  any  further  advantage  from  being 
in  the  land.  Evans  v.  Roberts  {b)  is  distinguished  by  the 
circumstance  that  there  the  potatoes  were  to  be  raised  by  tbe 
vendor  for  the  vendee.  The  distinction  taken  in  that  case 
between  crops  which  would  be  emblements,  and  the  ordi- 
nary annual  produce  of  land,  appears  hardly  to  be  maintain- 
able. In  Earl  of  Falmouth  v.  Thomas  (c),  it  was  held  that 
a  contract  to  let  with  a  farm  certain  growing  crops  upon 
it,  at  a  valuation,  was  a  contract  for  the  sale  of  an  interest 
in  land.  In  Carrington  v.  Roots  (cf),  tbe  same  was  heU 
with  respect  to  a  contract  for  the  sale  of  a  growing  crop  of 
grass,  with  liberty  to  the  buyer  to  go  upon  the  land  to  cat 
and  carry  it  away. 

Secondly,  this  amendment  ought  not  to  have  been  made. 
It  introduced  on  the  record  an  entirely  different  contract, 
and  one  which  the  defendant  has  never  had  an  opportunity 
of  answering. 

Lord  Abinger,  C.  B. — The  power  of  amendment  givei^ 
by  the  statute  vests  a  wide  discretion  in  the  judge;  if  b^ 
exercises  it  to  the  best  of  his  information  at  the  time,  an^ 

(a)  11  East,  362.  (c)  1  C.  &  M.  89. 

(6)  6  B.  &  Cr.  829.  (d)  2  M.  &  W.  248. 
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does  not  plainly  appear  to  have  been  wrongs  the  Court  Sxek,  of  PUat, 
vill  not  interfere*    Here  no  affidavit  is  produced  to  shew 
that  the  defendant  has  been  prejudiced  by  the  amend- 
ment. 

As  to  the  first  pointy  I  think  this  was  not  a  contract 
giving  an  interest  in  the  land :  it  is  only  a  contract  to  sell 
potatoes  at  so  much  a  sack  on  a  future  day,  to  be  taken 
up  at  the  expense  of  the  vendee.  He  must  give  notice  to 
the  defendant  for  that  purpose^  and  cannot  come  upon  the 
land  when  he  pleases. 

Parke,  B. — ^This  is  a  contract  for  the  sale  of  goods  and 
cliattels  at  a  future  day,  the  produce  of  certain  land,  and 
to  be  taken  away  at  a  certain  time.    It  gives  no  right  to 
the  land :  if  a  tempest  had  destroyed  the  crop  in  the  mean- 
time, and  there  had  been  none  to  deliver,  the  loss  would 
clearly  have  fallen  upon  the  defendant.    The  case  is 
stronger  than  that  oi  Evans  v.  Roberts,  because  here  there 
's  only  a  stipulation  to  pay  so  much  per  sack  for  the  pota- 
toes when  delivered :  it  is  only  a  contract  for  goods  to  be 
^d  and  delivered.     In  that  case  all  the  authorities  were 
^viewed,  and  the  result  of  them  clearly  laid  down. 

As  to  the  amendment,  I  quite  concur  in  the  propriety 
^f  it  Unless  the  Judges  are  very  liberal  in  the  allowance 
^f  amendments,  the  rule  which  binds  a  plaintiff  to  one 
Count  will  operate  very  harshly. 

GuRMSY,  B.|  concurred. 

Rule  refused* 


^ou  ly.  B  B  M.  w^ 


S48  cAasa  iv  tbb  bzchbqubr, 

1888.       Mooo  and  Anotber,  Assignees  of  PurnelLi  an  Insolvent 
"  Debtor,  v.  Baker. 

WhtrtacoB-  X  HE  reference  recommended  by  the  Court  in  tUs 
tramf(^of  goodi  ^^^^  (^)  "^^  having  been  assented  to  by  the  parties,  the 
is  made  by  a      causc  was  tried  again  before  Parke,  B.,  at  the  last  BristoL 

party  in  insol-  ® 

vent  drcum-       Assizesi  whcn  it  appeared,  that  in  the  assignment  by  the 
creditor,  in  pur-  Insolvent  Pumell  to  the  defendant  was  included  not  onl 
fiTSi^dT/  tl»e  furniture,  of  the  value  of  170i,  in  respect  of  wbicl::^ 
the  creditor,  it    ^^  ai^reement  was  made  between  the  insolvent  and  th.^ 

u  not  Toluntary  **  ^^ 

within  the         defendant  in  1835,  but  also  other  furniture,  subsequent^-j 
7GeoM,\57,   purchased  by  the  insolvent,  (partly  with  money  lent 
l^^J^.T     ^y  ^^^  defendant),  of  the  value  of  35i,  and  which,  it  w- 
order  to  support  admitted,  was  not  included  in  the  original  agreeme 

it,  that  there         ___.  ,  ,  .      ,  1         *.  1 

should  have        With  rcspect  to  this  latter  amount,  therefore,  the  o; 
ondifpartof     question  was,  whether  the  assignment  was  a  voIunt^My 
the  creditor,  or    conveyance  or  transfer  of  these  TOods,  within  the  meanmiur 

an  apprehension  ^  o  »  -1B 

on  the  part  of     of  the  32nd  sectiou  of  the  Insolvent  Debtors*  Act,  7  Geo.^ 
that  by  not        c.  57.    The  examination  of  the  defendant,  on  the  beanj]{jr 
shcmid^H}  in  a     ^^  Pumell  in  the  Insolvent  Debtors'  Court,  was  put    jb, 
worse  condition,  in  which  the  defendant  stated  that  Pumell  "  offered  lun 

security  spontaneously.*'  \ 

The  learned  Judge,  in  summing  up,  directed  the  jury,  j 
with  reference  to  the  furniture  included  in  the  agreement 
in  conformity  with  the  opinion  expressed  by  him  in  bsoc; 
and  as  to  the  other,  he  left  it  to  them  to  say  whether  ths 
assignment  originated  with  the  insolvent  to  the  defendant 
as  a  favoured  creditor,  or  whether  it  originated  in  tb^ 
request  of  the  defendant;  he  told  them  that prenure <ii 
the  creditor  was  not  necessary ;  but  that  if  it  originated 
with  the  insolvent,  it  could  only  have  been  made  by  way 
of  voluntary  preference.  The  jury  found  a  verdict  for  the 
defendant. 

Crotoder  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection, — It  is  submitted  that  the  test  applied  ^7 

(a)  See  3  M.  &  W.  198. 


laCHASLM A8  TBR1C|  S  TICT,  S49 

the  learned  Judge  is  too  narrow  a  one.  and  that  sometbinff  &eA.  of  pum, 

1838 

more  must  be  shewn^  in  order  to  establish  that  a  transfer  '  ^ 

is  not  voluntary  within  the  statute,  than  a  creditor's  merely        Mogo 
atHng  the  debtor  far  a  security.    All  the  authorities  lay       baur. 
it  down  that  there  must  be  something  in  the  nature  of 
importunity  or  pressure.     The  case  depends  on  the  same 
principles^  in  this  respect,  as  those  which  determine  whe- 
ther a  preference  is  voluntary  within  the  Bankrupt  Act : 
the  question  is,  whether  an  intention  is  shewn  that  one 
creditor  shall  be  preferred  to  the  general  body.    In  Cook 
▼•  Rogers  {a)  f  it  was  held  to  be  a  proper  test  to  be  sub- 
mitted to  the  jury,  to  consider  what  was  passing  in  the 
bankrupt's  mind  at  the  time  of  the  alleged  voluntary 
payment,  and  the  motives  by  which  he  was  probably  in- 
fluenced.   Tindal,  C.  J.,  says — **  I  am  not  able  to  perceive 
any  mode  of  ascertaining  whether  the  payment  and  the 
defivery  of  the  bill  in  this  case  were  such  as  the  law  pro- 
tects, or  such  as  the  law  avoids,  but  by  putting  it  to  the 
jury  to  say,  whether  the  payment  were  made  in  contem- 
plation of  bankruptcy,  and  under  fear  of  compulsion,  or 
▼olantarily.**    So  here,  the  jury  should  have  been  asked 
whether  there  was  pressure,  or  fear  of  compulsion.     In 
^rndl  V.  Bean  (6),  again,  it  appears  to  be  assumed  that 
■omekind  of  pressure — something  beyond  a  mere  request 
'^'-nust  be  proved.    It  ought  to  appear  that  the  bankrupt 
or  insolvent  is  under  an  apprehension  that  he  will  be  in 
^  worse  condition  if  he  abstains  from  doing  the  act :  if  he 

^  perfectly  ready  to  do  it  when  asked,  it  is  voluntary.     It 

• 

^  not  necessary  that  there  should  be  a  fraud  whereby  he 
wold  himself  benefit ;  it  is  a  fraud  on  the  general  body 
of  the  creditors,  if  the  act,  whereby  one  creditor  obtains 
*n  tdfantage,  is  done  of  his  own  free  will.  [Parke,  B., 
^ferrcd  to  Doe  v.  Gillett  (c).]  In  Reynard  v.  Robinson  (e/), 

(«)  7  Kng.  438.  (c)  2  C.  M.  &  R.  679. 

W  8  Bing.  87  i  1  M.  &  Scott,  (d)  9  Bing.  717;  3  M.  &  Scott, 

**!•  127. 

B  b2 
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Exeh.  of  PUas,  thc  payment  was  held  not  be  voluntary,  on  the  ground 

'  ^     that  it  was  made  in  consequence  of  a  threat  of  legal  pro- 

Mooo        ceedings.     [Lord  Abinger^  C.  B. — Because,  in  the  parth 

BAKsa.       cular  case,  there  was  something  beyond  a  mere  deiiiaiid» 

which  is  noticed  in  the  judgment,  does  it  therefore  folkw 

that  a  threat  was  necessary  ?    The  current  of  authoridci 

is  the  other  way,  and  the  constant  practice  at  Nisi  Prioi 

has  been,  that  a  demand  by  thc  creditor  is  sufficient] 

If  the  law  be  so  broadly  laid  down,  it  may  open  a  door  to 

the  grossest  frauds.      [He  moved  also  on  the  ground  tint 

the  verdict  was  against  the  evidence.] 

Lord  Abinoer,  C.  B. — I  am  of  opinion  that  theverdiet 
was  right,  and  the  direction  right.  Tiiere  is  a  fact  b  the 
case  which  seems  to  have  escaped  Mr.  Crowder's  atten- 
tion, which  is,  that  Purnell  said  be  executed  the  bl 
of  sale,  because  he  apprehended,  if  he  did  not,  Bite 
would  put  in  a  distress.  I  do  not  however  think  this  WM 
necessary ;  and  I  should  be  sorry  to  have  it  underatool 
I  thought  it  essential.  I  think,  if  a  demand  is  made  by  i 
creditor  bon&  fide,  and  a  transfer  takes  place  in  pursoince 
of  that  demand,  that  takes  it  out  of  the  case  of  voluntary 
transfer  contemplated  by  the  Insolvent  Act.  Therefore  I 
think  the  direction  of  thc  learned  Judge  was  right,  and 
the  verdict  of  the  jury  right,  and  that  there  isnogroond 
for  granting  the  rule. 

Parke,  B. — I  certainly  laid  down  the  law  to  the  jurytf 
I  understood  it  long  ago  settled  to  be ;  as  to  the  TerdiA 
I  might  have  concurred  in  it  either  way;  if  the  jury  bid 
found  their  verdict  the  other  way,  I  should  have  becD 
satisfied, — but  I  cannot  say  it  was  wrong. 

GuRNEV,  B. — I  quite  concur  that  the  direction  of  the 
learned  Judge  was  correct,  and  I  also  think  the  verdict 
was  right. 

Rule  refaiedt 
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EmcH.  qf  PUat, 
1838. 

LaRCUIN  V.   WiLLAN.  ^ 

^^jUUTTmoYed  for  a  ruleto  shew  cause  why  an  order  made  The  principle  by 
iDj  Gumey.B.,  under  the  1  & 2  Vict.  c.  110,8.3,  for  ar-  ru*g,*mb« 
^-esting  the  defendant,  should  not  be  set  aside,  and  why  guided  in  tiiow- 
^lie  bail-bond  given  in  pursuance  thereof  should  not  under  the  i&s 
l»e  delivered  up  to  be  cancelled.  It  appeared  from  the  iMow^Sir ^' 
affidavits,  that  the  defendant  had  been  arrested  on  a  writ  7>i«*>«' *»»«  de- 

fendtnt  is  about 

of  capias  ad  respondendum  at  the  suit  of  the  plaintiff,  to  leave  the 
X^reviously  to  the  1st  of  October  last.     On  that  day,  the  rt^mJ^hatheb 
plaintiff  made  an  ex  parte  application  to  a  judge  for  an  Jbrihromfng  to* 

order  to  detain  him  under  the  new  statute,  on  an  affidavit  MHify  thepiain- 
Ai.       •        i    r     ^  m         '       \  1        «        tiflf's  execution 

tbat  the  defendant  was  an  ofncer  m  the  army,  that  his  at  the  period 
regiment  was   stationed  in  Ireland,  and  that   he    (the  rntWed^tTitin* 
plaintiff)   believed  the   defendant   was  about   to   leave  ^^^^^^^^"7 

'  course  of  law 

this  country.    The  defendant  at  the  same  time  took  out  proceedings. 

A  lummons  to  shew  cause  why  he  should  not  be  dis-  fore  held  to  be  a 

charged,  on  an  affidavit  stating  that  he  was  a  captain  J^i^'„"nfJS*e"* 

in  the  17th  Foot,  that  his  regiment  was  abroad,  that  he  ^"ti  that  the 

Wtt  in  this  country  on  official  business,  and  had  no  inten-  oflScer  in  the 

tioD  of  going  abroad  with  a  view  of  avoiding  the  payment  ro7o^n^t?rcgU* 

of  his  debts,  but  was  going  into  Ireland  in  obedience  to  ™en^  «i«tioned 

1  .  .  .  abroad. 

toe  commands  of  his  superiors,  and  in  pursuance  of  his 
duty,  &c.  These  two  summonses  came  on  to  be  heard 
together  before  Coliman^  J.,  who,  after  conferring  with 
Ttadb/,  C.  J«  held  the  explanation  given  in  the  defendant's 
affidavit  to  be  sufficient,  and  directed  his  discharge.  The 
order  for  his  arrest  was  however  subsequently  made  by 
Gmmejft  B.,  and  a  bail-bond  taken. 

Buii  contended  that  the  proper  construction  of  tlie 
1  &2 Vict.  c.  110,  8.3,  was,  that,  in  order  to  justify  an 
arrest,  the  defendant  be  must  about  to  leave  England 
with  the  intention  of  avoiding  arrest:  the  bare  assertion 
tbat  he  was  about  to  leave  the  country  for  a  short  time,  in 
ptinuance  of  his  duty,  or  in  discharge  of  his  business. 


852  CABBt  IN  THB  BZCRBQCIB, 

Bxeh,  of  PUatf  could  not  be  considered  suflScient  to  justify  his  detention. 
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^    The  act  ought  to  be  construed  liberally.     The  defendant, 

Larchin      although  not  now  in  actual  custody,  was  in  the  custody  of 
WizxAN.      ^>B  ^^^^»  ^^^  ^^^  Court  of  Common  Pleas  had  decided,  in  a 
case  of  Baieman  t.  Dunn  (a),  that  in  such  cases,  by  the 
equitable  construction  of  this  statute,  the  bail  were  en- 
titled to  have  an  exoneretur  entered  on  the  bail-piece. 


ParkBi  B. — I  think  you  are  not  entitled  to  a  rule, 
appears  on  your  own  aflSdavit,  that  the  defendant  is  aboi 
to  proceed  to  Ireland  for  the  purpose  of  joining  his  rei^j^ 
ment;  and  I  think  the  proper  construction  of  the  static  ^ 
is,  that  any  party  about  to  leare  the  kmgdom»  unless  it  ^ 
for  some  rery  temporary  purpose,  and  it  appears  that  be 
is  intending  to  return,  so  that  the  plaintiff  may  be  able  to 
obtain  the  fruits  of  his  judgment,  is  within  the  meamng      i 
of  this  section.    I  should  have  been  disposed  to  grint 
the  rule  out  of  respect  to  the  decision  of  my  Brother 
Coltman^  and  which  he  said  took  place  after  a  commaoiei- 
tion  with  the  Chief  Justice :  but  I  have  communicated 
with  him  while  this  case  was  going  on,  and  his  answer  ii| 
that  his  decision  did  take  place  after  conversing  with  the 
Chief  Justice  upon  it,  but  he  also  says  he  was  disposed  to 
think  otherwise  himself,  and  he  now  thinks  the  case  wu 
sufficient  to  justify  the  arrest.     We  are  now,  thereforeitt 
liberty  to  act  in  the  matter  on  our  own  judgment,  and  I 
must  own  the  case  seems  to  me  to  be  precisely  within  the 
words  of  the  act  of  Parliament. 

Alderson,  B. — I  entirely  agree.  The  principle  is  this; 
that  if  the  party  is  only  going  to  leave  England  for  a  short 
time,  the  case  does  not  come  within  the  statute;  but  if  be 
be  going  for  such  a  purpose,  or  for  such  a  length  of  timet 
as  that  he  is  not  likely  to  be  forthcoming  when  the  plsio' 
tiff,  by  the  ordinary  course  of  law  proceedings,  would  b0 

(a)'  Not  yet  reported. 


Sm 


Jackson  r.  Cooper. 
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entitled  to  judffmenty  and  to  have  his  body  in  execution,  S&ek.  of  PUat, 
he  has  a  right  to  prevent  his  departure.     Suppose  the 
defendant  were  going  to  join  his  regiment  in  Ireland,  and 
the  practice  of  the  army  were  for  all  regiments  to  remain 
there  two  years,  and  then  be  sent  abroad  on  foreign  ser* 
▼ice,  can  it  be  said  that  case  would  not  be  a  proper  one 
for  the  interference  of  the  judge?     This  section  of  the 
statute  arose  out  of  the  provisions  applicable  for  holding 
to  bail  before  the  statute,  in  cases  where  the  parties  could 
not  be  held  to  bail  by  the  mere  will  of  the  plaintiff:  and 
the  rule  made  was,  as  I  always  understood  it,  that  a  party 
was  to  be  subject  to  arrest  in  those  cases,  by  the  discre- 
tion of  the  Judge,  that  he  might  be  forthcoming  in  order 
to  be  taken  in  execution,  if  it  should  be  ultimately  decided 
that  an  execution  should  go  against  him.    The  same  prin- 
ciple ought  to  be  /ollowed  in  the  administration  of  thb 
statute,  in  the  cases  in  which  it  has  not  taken  away  the 
right  of  arrest :  it  seems  to  be  a  plain  principle  to  go  upon, 
and  it  decides  the  case  against  Mr.  Butt.    The  discretion 
giTen  to  the  Judge  is  certainly  large,  and  one  would  inter- 
pret the  clause  liberally,  if  a  man  were  coming  back  in  any 
'Caaonable  time. 

GuBNET»  B.,  concurred. 

Rule  refused. 


JEE  had  obtained  a  rule,  under  the  I  &  2  Vict  c.  110,  Where  a  de- 
^  7,  calling  on  the  plaintiff  to  shew  cause  why  the  defen-  rested  on  mesne 
dant  should  not  be  at  liberty  to  enter  a  common  appear-  fhTi^ October 
ance,  and  why  thereupon  all  proceedincrs  on  the  bail-bond  i^ss,  and  ga?e 

,  ,  a  bail-bond ; 

which  had  been  taken  in  this  case  should  not  be  stayed,  and  after  that 

day  final  judg- 
ment was  signed 
against  him,  and  a  ca.  sa.  issued  and  lodged  with  the  sherifi*,  in  order  to  fix  tlie  bail ;  the  Court 
refiiied  to  exonerate  the  bail,  on  an  equitable  construction  of  the  1  &  2  Vict.  c.  110,  §.  7. 
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jem*.  9f  PUoi,  and  an  exoneretur  entered  on  the  bail-piece.    The  d 

18S8 
,  *  ^    fendant  had  been  arrested  on  mesne  process  before  tl 

Jackiov       1st  Octoberi  and  had  given  a  bail-bond;  on   the  A 

Cooruu      November  final  judgment  was  signed,  and  a  ca.  sa.  ws 

issued  and  lodged  with  the  sheriff. 

Gurney  shewed  cause  (November  13th). — As  soon  ; 
the  ca.  sa.  was  lodged  with  the  sheriff,  the  defendant  Wi 
no  longer  in  custody  on  mesne  process.  He  ought  to  ha^ 
applied  earlier.  The  7th  section  of  the  act  applies,  : 
terms,  only  to  such  persons  as  should  be  prisoners  : 
actual  custody  on  mesne  process  on  the  1st  October,  ar 
should  apply  for  their  discharge  as  such.  Here  fin 
judgment  has  been  signed,  and  if  the  defendant  renders 
in  discharge  of  his  bail,  he  must  remain  in  custody. 

Shee^  contra. — The  sole  object  of  this  application  is 
avoid  the  expense  of  a  render :  it  has  been  held  by  tl 
Court  of  Common  Pleas ,  in  Bateman  v.  Dunn,  that  whe 
the  party  has  been  arrested  on  mesne  process,  and  ba 
given  bail  previously^  to  the  1st  October,  an  exoneretai 
may  be  entered  on  the  bail-piece,  in  order  to  avoid  the 
circuity  and  expense  of  rendering  a  defendant,  wfaO| 
immediately  upop  his  render,  would  be  entitled  to  be 
discharged  again  ihider  the  statute.  This  defendant  is 
still  in  custody  on  mesne  and  not  on  final  process:  the 
ca.  sa.  is  not  yet  returnable,  the  eight  days  not  having 
elapsed,  and  the  3  &  ^  Will.  4},  c.  42,  s.  9,  does  not  appi; 
to  the  case  of  return  of  process  for  the  purpose  of  fixing 
the  bail ;  Kemp  v.  Hyslop  {a).  The  custody  on  mesne 
process  does  not  cease  until  the  bail  are  bound  to  render  the 
defendant.  But  the  real  question  for  consideration  is,  not 
what  is  the  defendant's  position  now,  but  what  it  was  on  tbe 
1st  October,  final  judgment  not  having  been  signed  until 

(a)  1  M.  &  W.  68. 
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tbe  statote  had  come  into  operation.    The  question  here  £*eh.  of  piiot^ 

ii  in  relief  of  the  bail,  and  they  are  entitled  to  relief  if  the     ^J[^38^ 

defendant  was  in  custody  on  mesne  process  at  the  time  of      Jacxson 

the  passing  of  the  act.  Cooper, 

Cur.  adv.  vult.  (a). 

Harrison  v.  Dickenson. 

^ORRIE  had  obtained  a  rule  calling  on  the  plaintiff  to  Wherea  de- 
shew  cause  why  two  several  sums  of  95/.  and  10/.  paid  into  resteToiTmcsne 
Court  by  the  defendant  in  lieu  of  bail  and  for  costs,  under  P/ocesa  before 

-^  the  Isi  October, 

the  7&8G.4»  cTl^  s.3,  should  not  be  paid  out  to  him,  i83S,anddepo- 
on  his  entering  a  common  appearance.  The  defendant  money  in  Uea  of 
was  arrested  on  a  capias  ad  respondendum  on  the  4th  of  J:i:"Jl,i'3,%„ 
September,  and  deposited  with  the  sheriff  the  sum  of  85/.  P"*»*i  »"»«>  court, 

•        r.  "^  under  the  7  &  8 

^n  lieu  of  bail,  and  10/.  for  costs;  on  tbe  31st  of  Septem-  Geo. 4,  c.7i, 
l>er,  he  obtained  an  order  for  leave  to  add  a  further  sum  that  he  was  not 
of   lOL,  which  was  accordingly  done.     The  whole  sum  f n^iUed  to  have 

'  ®  •'  the  money  paid 

l^Aving  been  paid  into  Court,  a  common  appearance  was  out  to  him  after 

entered,  and  a  declaration  delivered ;  after  which,  all  fur-  on  an  equitable' 

ther  proceedings  were  stayed  by  the  order  of  a  Judge.  theT&  2°Vict. 

The  present  application  was  made  as  an  equitable  inter-  c.iio,  1.7. 
Pi^tation  of  the  1  &  2  Vict.  c.  1 10,  s.  7,  on  the  ground  that 
the  deposit  of  money  in  lieu  of  bail  was  equivalent  to  per- 
'^cting  bail,  or  to  a  render. 

Peieridorff  shewed  cause. — It  is  impossible  that  the 
''til  section  of  the  act  can  apply  to  this  case.     It  is  clear, 
'^om  the  terms  of  it,  that  it  was  intended  to  apply  only  to 
^^c  case  of  parties  who  are  in  the  actual  and  physical  con- 
^x*ol  either  of  the  Court  or  of  their  bail.     That  is  clearly 
^hewn  by  the  proviso  excepting  parties  who  have  peti- 
tioned the  Insolvent  Debtors'  Court  before  the  passing  of 
^l^e  act ;  since  no  petition  will  be  received  by  that  Court 
'I'om  parties  not  in  actual  custody.     In  the  whole  of  the 
^x*guinent  in  Batemanv.  Dunn,  it  was  assumed  that  the  bail 

(a)  See  the  next  case. 


d 
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B*ck,  0/  PiMf,  have  continued  to  have  the  dominion  orer  the  defendant 
.  ^^^^'^     lAlderson,  B.— We  have  tpoken  to  the  Judges  of  the 
HiaEXfON     Common  Pleas  relative  to  their  decision  in  that  case,  and 
DicamoN.    ^^  appears  that  they  only  meant  to  decide,  that  if  a  party 
had  been  held  to  bail  before  the  1st  of  October,  they 
would  hold  him  to  be  a  prisoner  in  custody  at  the  com- 
mencement of  the  act,  by  relation,  although  he  was  then 
out  on  bail,  and  was  afterwards  rendered  ;  and  therefore, 
in  the  exercise  of  their  discretion,  would  relieve  him  or  his 
bail  on  motion,  although  not  rendered,  in  order  to  avoid 
the  useless  expense  of  going  into  prison  and  coming  outi 
again.    The  difficulty,  however,  with  me  is,  that  when  th^ 
Court  thus  permits  an  imaginary  render  to  stand  in  th'^^^ 
place  of  a  real  one,  it  is  possible  that  great  injustice  mi^^^ 
be  done  to  the  plaintiff;  because  if  an  actual  render  toc^:;:::^^ 
place,  the  plaintiff  might  forthwith  charge  the  defendai^^^ 
in  execution :  so  that  by  preventing  circuity,  we  may  do  ^j}, 
justice.     How  can  we  put  the  plaintiff  in  the  same  sitt^u- 
tion?— the  defendant  may  in  the  mean  time  leave  ^he 
country  altogether.]     It  appears^  moreover,  that  here   ^o 
appearance  has  been  entered ;  so  that  the  defendant  can* 
not  comply  with  the  terms  of  the  7th  section. 

Corrt>,  in  support  of  the  rule. — The  defendant  is  enti* 
tied  to  this  rule,  under  the  equitable  construction  of  the 
statute.  Under  the  7  &  S  G.  4,  c.  71,  s.  3,  he  would  be  en- 
titled to  take  this  money  out  of  Court  on  perfecting  biil: 
so  also  on  rendering — the  one  is  a  mere  substitute  for  the 
other ;  Harford  v.  Harris  {a) :  if,  therefore,  he  is  in  a  coo-     ^  *  ^^. 
dition  to  be  rendered  to  prison,  whence  he  would  immedi- 
ately be  discharged,  the  money  ought  not  to  be  retained. 
The  important  clause  in  the  decision  of  this  case  is  not  the 
7th,  but  the  1st,  by  which  it  is  enacted,  that  no  perton^ 
after  the  Ist  day  of  October,  shall  be  arrested  on  meoA        ^  .^^ 
process,  except  in  the  cases  afterwards  provided  for— i.  ^«        ;^  ru 

(a)  4TsnDt.669.  ^   1 


K  _  f 


=  o 


MICHAILMAS  TIBM i  9  TICT.  857 

b)r  I.  S.  This  is  a  statute  of  a  highly  remedial  nature,  and  the  Am**  rf  ^'mv* 

Ccnirtwill  do  all  that  fair  construction  will  permit  to  carry  *  ^ 

out  its  intent.  The  1st  section  ought,  therefore,  to  be  read      HAaauoM 

as  enacting  that  no  person  shall,  after  that  day,  be  dt^    Dioauiioir. 

ttmd  in  custody  on  mesne  process*    There  are  various 

authorities  to  shew  that  an  arrest  means  either  a  taking,  or 

jsnbsequent  detainer.     lAldersont  B. — I  presume  that 

tiw  persons  who  are  meant  to  be  liberated  under  s.  7,  are 

tlie  same  persons  who  may  be  detained  under  s.  3.    Now 

vhti  power  would  a  Judge  have  to  detain  this  defendant, 

akbough  it  were  clear  that  he  would  go  abroad  immedi* 

atdy  t    At  the  time  the  act  passed,  he  was  not  liable  to 

svrest]    Even  if  there  is  no  power  to  order  the  detention 

of  &e  defendant  in  such  a  case,  that  is  only  a  casus  omis* 

•Bi  in  favour  of  prisoners. 

Pakkb,  B. — ^This  is  certainly  an  embarrassing  case ;  the 
whole  diflScuIty  has  arisen  from  departing  from  the  strict 
words  of  the  statute.  We  are,  however,  bound  by  the 
jodgment  of  the  Court  of  Common  Pleas,  and  we  must 
therefore  consult  the  Judges  of  that  Court  to  see  the  full 
txtent  of  their  decision  on  the  subject. 

Cur.  adv.  vult. 

On  the  following  day. 

Parks,  B.,  said, — There  were  two  cases  of  Jackson  v. 

Cooper,  and  Harrison  v.  Dickenson,  applications  arising 

oot  of  the  late  act  of  Parliament,  the  1&2  Vict*  c.  110,  ss. 

1  fc  7,  which  stood  over  in  order  that  we  might  have  an 

opportunity  of  conferring  with  the  Judges  of  the  Court  of 

Common  Pleas,  with  a  view  to  an  uniformity  of  decision 

^  to  the  construction  of  that  act.    In  the  former  case,  an 

H^plication  was  made  to  enter  an  exoneretur  on  the  bail- 

,  the  defendant  being  out  on  bail  above  20L,  and  a 

ss*  having  been  sued  out  to  fix  the  bail*     In  the  other 

,  the  defendant  himself  applied  to  have  a  sum  of 

^>MNiey,  which   he  had   paid  into  Court  before  the  1st 

^  October,  returned  to  him,  he  being  ready  to  put  in 
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£cdk.  tf  Pkoit  bail  now.  and  to  render  himself  into  custodvt  in  ordei 

18S8 
^  '  ^    take  the  opinion  of  the  Court  whether  he  ought  to  be  i 

Haekiiov     charged^  and  to  have  his  money  returned  to  him.     1 

DicKuifow.    sections  of  the  act   on  which   these  applications  w 

made^  are  the  1st  and  7th.    The  Ist  section  proTic 

**  That  from  and  after  the  time  appointed  for  the  ci 

mencement  of  this  act,  no  person  shall  be  arrested  u] 

mesne  process  in  any  civil  action  in  any  superior  cc 

whatever,  except  in  those  cases  and  in  the  manner  here 

after  provided  for.'*    No  one  can  be  arrested  or  held 

bail  on  mesne  process,  therefore,  after  the  commencem 

of  the  act ;  but  parties  already  in  custody  are  not  to 

discharged  under  the  first  section.     The  question  then 

whether  either  of  these  parties  is  so  entitled  under  the  ' 

section.    That  section  provides, ''  That  every  person  i 

at  the  time  appointed  for  the  commencement  of  this  a 

shall  be  in  custody  upon  mesne  process  for  any  debt 

demand,  and  shall   not  have  filed  a  petition  to  be  c 

charged  under  the  laws  now  in  force  for  the  relief  of 

solvent  debtors,  shall  be  entitled  to  his  discharge,  up 

entering  a  common  appearance  to  the  action :  Providfi 

nevertheless,  that  every  such  prisoner  shall  be  liable  to  i 

detained,  or  after  such  discharge  to  be  again  arrested,  1 

virtue  of  any  such  special  order  as  aforesaid,  at  the  suit  ( 

the  plaintiff,  at  whose  suit  he  was  previously  arrested,  c 

of  any  other  plaintiff."    The  Court  of  Common  Plea 

have  put  a  liberal  construction  on  this  section,  in  order  t 

carry  into  effect  the  principle  of  the  act ;  and  have  hel 

that  the  party  need  not  be  in  actual  custody  when  tfa 

act  comes  into  operation ;  it  is  sufficient  if  at  the  time  < 

his  applying  to  be  discharged  he  is  a  prisoner  in  soit 

sense  of  the  word ;  for  which  reason  they  have  discharge 

those   persons   who  on  the  1st  of  October  were  out  ( 

bail,  having  been  previously  arrested  on  mesne  proces 

and  have  entered  an  exoneretur  on  the  bail-piece,  in  ord 

to  save  the  parties  the  circuitous  and  expensive  process 

surrendering  in  discharge  of  their  baili  and  then  makij 
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in  application  under  the  act  to  be  discharged ;  and  this  E^h.  «/  Pin^, 
practice  has  been  generally  adopted  at  chambers.  But 
that  decision  cannot  be  considered  as  at  all  applying  to 
to  the  second  of  the  cases  before  us^  in  which  the  defend- 
tnt  has  paid  money  into  Court  in  lieu  of  bail ;  he  cannot 
in  any  sense  be  considered  as  having  been  in  actual  cus- 
todji  and  therefore  cannot  entitle  himself  to  relief  under 
the 7th  section;  for  although  a  man,  by  the  equity  of  the 
stitutCi  may  be  said  to  be  in  the  custody  of  his  bail,  he 
cannot  he  said  to  be  in  the  custody  of  his  money.  The 
lulei  therefore^  which  had  been  obtained  by  Mr.  Corrie, 
and  which  was  argued  yesterday,  must  be  discharged. 
And  in  the  other  case,  we  cannot  relieve  the  bail  per 
M&imi,  in  the  manner  which  has  been  suggested,  as  if  the 
defendant  had  rendered ;  we  do  not  know  that  the  de- 
fendant 18  in  such  a  position  as  that  his  bail  may  have  it 
in  their  power  to  render  him  at  all ;  and  if  he  were  ren- 
dered, though  he  would  stilli  in  the  first  instance,  be  in 
custody  on  a  writ  of  mesne  process,  yet  as  final  judgment 
has  been  signed,  and  a  capias  ad  satisfaciendum  issued 
against  him,  he  might  be  immediately  charged  in  exe- 
CQtion,  and  thus  placed  in  actual  custody  on  final  process. 
We  cannot,  therefore,  in  this  case,  give  the  relief  applied 
for;  and   both   rules  must  be   discharged,  but  without 

costs. 

Rules  discharged,  without  costs. 


W 


Nyas  v.  Milton. 


.  //.  WATSON  moved  to  discharge  the  defendant  Wbereade- 
out  of  custody,  under  the  recent  act  for  abolishing  arrest  ,^ed  oiTmtlM 
^n  mesne  process,  1  &  2  Vict.  c.  1 10,  s.  7.     It  appeared  P.'®^"  P'«- 

•  "V  *  ^  viously  to  the 

irom  the  affidavits,  that  the  defendant  had  been  arrested  passing  of  the 

statute  1  Sc  2 
Victc.  110,  but 

**(Mcd  from  cnstody,  and  was  retaken  under  an  escape  warrant  after  the  act  came  into  operation; 

*^A(^  that  he  did  not  come  within  the  7th  section,  as  being  in  custody  at  the  commencement  of 

^  Kt,  or  within  the  1st  section,  as  having  been  arrested  on  metne  procctt  after  the  act  cane  into 

^Kata,  and  that  be  was  not  entitled  to  his  discbarge. 
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SaOL  rf  pum,  on  a  writ  of  capias  in  the  month  of  May  last,  but  having 
1838>^^  made  his  escape,  an  escape  warrant  was  issued  against 
him,  dated  the  89th  of  May,  by  Turtue  of  which  he  wai 
re-taken  the  day  before  this  motion  was  made,  and  con- 
sequently after  the  1st  of  October  last,  when  the  abon 
act  came  mto  operation.— He  contended  that,  althoagb 
this  was  rather  a  peculiar  case,  it  came  within  the  pr» 
vision  of  the  7th  section  of  the  1  &  2  Vict.  c.  1 10,  by  wbicl 
"  every  prisoner  who,  at  the  time  appointed  for  the  com* 
mencement  of  this  act,  shall  be  in  custody  upon  mesM 
process,  for  any  debt  or  demand,  and  shall  not  have  filed 
a  petition  to  be  discharged  under  the  laws  now  in  force 
for  the  relief  of  insolvent  debtors,  shall  be  entitled  to  hii 
discharge,  upon  entering  a  common  appearance  to  the 
action.'*  If  the  prisoner  had  remained  in  custody  fron 
the  time  he  was  first  taken,  it  is  clear  that  he  would  haV' 
been  in  custody  on  mesne  process;  and  when  he  w« 
re-taken,  it  amounted  to  a  continuing  custody.  Either 
was  a  continuing  custody,  or  it  was  a  fresh  arrest  q 
mesne  process,  and  comes  within  the  first  section. 


Parke,  B. — I  am  of  opinion  that  this  defendant  is 
entitled  to  relief  under  the  act.     It  cannot  be  said,  in  i 
view  of  the  case,  that  he  was  in  custody  on  the  1st 
October,  and  therefore,  he  does  not  come  within  the 
section  of  the  act.      Then  the  question  is,  whether    I 
comes  within  the  1st  section,  which  provides,  that  a£iti 
the  time  appointed  for  the  commencement  of  the  act,    a 
person  shall  be  arrested  on  mesne  process  in  any  civi 
action.     We  think  that  he  does  not     His  being  out  al 
custody  on  the  1st  of  October  was  by  his  own  default 
and  unlawful  conduct,  in  not  remaining  in  prison  wbes 
legally  arrested.    And  his  being  taken  on  the  escape  wa^ 
rant  cannot  be  said  to  be  an  arrest  on  mesne  process 
since  the  commencement  of  the  act. 

The  rest  of  the  Court  concurred. 

Rule  refused. 
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Lewis  r.  Ford.  ""     ^     "* 

^RCHBOLD  had  obtained  a  rule  to  shew  cause  why  Whenadefend- 
aj)  exoneretur  should  not  be  entered  on  the  bail-piece,  the  ^^^^^ 
defendant  having  been  arrested  and  given  bail  previously  ""^*  P'*^» 

€  « the  1  St  of  October.  before  the  lit 

October,  ISSS, 
immediate!  J  on 

Hwmfirev  shewed  cause  on  an  affidavit  which  stated  biidiecharge 

'•  went  and  ttUl 

tint  the  defendant  had  left  this  country  immediately  on  remabed 
liit  release  from  the  arrest^  and  that  the  deponent  believed  cowrt  refnaedto 
be  intended  to  remain  abroad,  and  not  to  return.  enter  an  eionwr- 

'  etur  on  the  bail* 


Per  Curiam. — The  defendant  having,  by  going  abroad, 
'CBftoved  himself  altogether  out  of  the  jurisdiction  of  the 
^^oort,  we  cannot  interfere  to  exonerate  his  bail. 

Rule  dischargedj  with  costs. 


piece. 


CoppocK  V.  Bower. 

J/EBT  for  money  lent,  and  on  an  account  stated^  in  the  A  petition  har* 
900 of 500/.  Pleas, first, nunquam indebitatus;  secondly, as  ^nted'to^hT 
to  500/.,  parcel  &c.,  actionem  non,  because,  before  the  mak-  "*'"»•  ^^.  ^*»"* 

'  *  '  mons  against 

iDgofthe  agreement  hereinafter  mentioned,  at  a  certain  the  return  of  a 
election  holden  at  Maidstone  of  a  burgess  to  serve  in  Par-  ground  ofbri- 
Wnt  for  that  borough,  one  J.  M.  Fector  had  been  by  Jj^^ct  entJ^d' 
^  returning  officer  declared  duly  elected  and  returned  intoanagree- 

ment,  in  conil« 

^  such  burgess,  and  against  such  election  and  return  a  deration  of  a 
Attain  petition  had  been  thereupon  presented  by  certain  ind  upon*oth«r 
Sectors  of  the  said  borough  to  the  Commons  House  of  **"?■»  ^  Pj?- 

^  ^  ceed  no  nirther 

"arliament,  alleginsr  that  the  said  J.  M.  Fector  had  been  with  Uie  pea- 
guilty  of  bribery  and  corruption  and  other  illegal  practices  that  thia  agree- 

ment  wai 
™*|iL— JStU^also,  that  the  written  agreement  was  admissible  in  evidence,  for  the  purpofe  of  insiat* 
^<a  the  illegality  of  the  transaction,  in  answer  to  an  action  for  the  sum  to  agreed  to  be  paid^ 
^^*^  Hi  being  ttamped. 

VOU  IV.  C  C  M.  W» 


•**       ;A    »» *°  ^         to  eet^e  ^»  g„t 


g.„-:s-  ■» 
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^Mynujh.    And  the  defendant  further  says,  that  the  said  fi*^  ^  PUat, 

•  1838 

ftccoont  so  stated  between  the  plaintifFand  him  the  defend- 

«it,  IS  to  tlie  sum  of  500/.,  parcel  &c.  was  stated  of  and 

oonoemiiig  the  sum  of  500/*  so  corruptly  and  unlawfully 

•greed  to  be  paid  as  aforesaid ,  and  of  and  concerning  no 

other  sunif  and  the  same  by  reason  of  the  premises  was  a 

corrupt  and  unlawful  account,  and  was  and  is  wholly  void. 

Replication  to  the  second  plea,  that  it  was  not  corruptly 

and  unlawfully  agreed  between  the  plaintiff  as  such  agent 

iia  JB  that  plea  mentioned,  and  the  defendant,  in  manner 

snd  form  &c.,  nor  was  the  said  account  stated  between 

the  plaintiff  and  defendant  as  to  the  said  sum  of  500/L,  par« 

C9el  &C.,  stated  of  and  concerning  the  said  supposed  sum 

of  .SOOL,  alleged  to  have  been  so  corruptly  and  unlawfully 

Agreed  to  be  paid  as  in  the  plea  mentioned* 

Ax  the  trial  before  Paiteson,  J.,  at  the  last  assizes  for 

the  county  of  Kent,  the  plaintiff  produced  in  evidence  in 

mpport  of  his  case,  an  I.  O.  U.  for  500/.  signed  by  the 

"defendant.     The  defendant  tendered  in  evidence  three 

^Untamped  papers,  which,  together  with  the  I.  O.  U.,  it  was 

vUegedjConstituted  the  agreement  set  forth  in  the  second 

plea.    It  was  objected,  on  the  part  of  the  plaintiff,  that 

"^keie  papers  were  inadmissible  to  prove  the  agreement, 

M  not  being  stamped  ;  but  the  learned  Judge  overruled 

^>^  objection,  and  received  them  in  evidence,  and  left  it  to 

^e  jury  to  say  whether  they  proved  the  agreement  as 

pleaded,  and  that  if  they  thought  so,  he  was  of  opinion 

^it  the  agreement  was  illegal.    The  jury  having  found  in 

^  affirmative,  the  learned  Judge  directed  a  verdict  to  be 

entered  for  the  defendant  on  the  second  issue. 

Law  now  moved  for  a  new  trial,  on  the  ground  that  these 

pipers,  not  being  stamped,  were  not  admissible,  and  ought 

not  to  have  been  received  in  evidence ;  or  for  judgment  non 

obstante  veredicto,  on  tlie  ground  that  the  agreement,  as  set 

forth  in  the  plea,  was  not  illegal.   First,  these  papers  were 

cc2 
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dence,  not  for  a  collateral  purpose,  but  to  prove  an  agree- 
ment expressly  relied  upon  by  the  plea.    There  are  a  vart 
ety  of  cases  engrafting  exceptions  on  the  stamp  laws,  but  tbii 
is  not  one  of  them.    Thus,  in  the  case  of  forgery,  an  un- 
stamped instrument  is  admissible  to  prove  the  forgery ;  J?ea 
V.  Pooley  {a):  but  there  the  purpose  is  collateral.     So  li 
the  case  of  an  unstamped  agreement  put  in  for  the  purpo^ 
of  proving  usury^  the  purpose  is  collateral ;  Nash  v.  Du^ 
combe  {b) ;  or  in  the  case  of  an  illegal  policy  of  insurai^^ 
on  a  lottery  riski  as  in  Holland  v.  Duffin  (c).   It  is  also  to  f 
observedi  as  to  the  admissibility  of  an  unstamped  instrs, 
ment  in  the  case  of  usury,  that  the  stat.  12  Anne,  st.  S,  c  is^ 
8. 1,  in  its  terms,  contemplates  offences  arising  out  of  the  nie 
of  unstamped  instruraentSi  amongst  other  means  spoken 
of|  and  by  fair  intendment  may  be  taken  to  authorise  the 
reception  in  evidence  of  instruments  of  that  nature.    The 
cases  on  this  subject  are  collected  in  2  Stark,  on  £v.  772; 
and  he  says, — *^  In  general,  an  unstamped  instrument  can- 
not be  read  in  a  criminal  case  as  evidence  for  the  purpoie 
for  which  it  was  intended.    Thus,  on  an  indictment  fbr 
setting  fire  to  a  house  with  intent  to  defraud  an  insurerian 
unstamped  policy  is  not  admissible  in  evidence  to  prove 
the  contract  of  insurance :  Rex  v.  Gibson  {d).   And  upoD 
an  indictment  against  a  clerk  for  embezzling  his  mastei^i 
money,  it  has  been  held  that  an  unstamped  receipt  given 
by  the  servant  to  the  debtor  who  paid  him  the  money*  vti 
not  evidence  against  the  prisoner  *' (^).      In  fVhiiweUf^ 
Dimsdale  (/),  Lord  Kenyon,  C.  J.,  refused  to  receive  an 
agreement  made  by  the  bankrupt  with  his  children,  it  not 
being  stamped,  though  offered   to  shew  the  frauduleat 
purpose  of  the  bankrupt  in  favour  of  his  children.    And 

(a)  3  Bos.  &  Pull.  311.  {e)  Per  Bayletf^  J.,  LaDcaittf 

(6)  1  M.  &  Rob.  104.  Sum.  Ass.  1821. 

(c)  Peake's  N.  P.  C.  58.  (/)  Peake's  N.  P.  C.  167* 
(<0  1  Taunt.  95. 
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Lord  Tenierden,  when  be  admitted  unstamped  instruments  &re%.  of  FUut^ 

....  18d8« 

as  part  of  a  fraud  or  crime  chargedi  did  it  with  hesitation, 

and  subject  to  the  future  consideration  of  the  Court.  Nash 
Y.Duncambe  (a).  Rex  v.  Fowle{b).    In  Vincent  v.  Cole  (c), 
vhich  was  an  action  for  work  and  labour^  it  having  been 
shewn  that  the  work  was  commenced  under  a  written 
agreement.  Lord  Tenterden  refused  to  look  at  an  un- 
atamped  contract,  to  see  whether  certain  works,  alleged 
to  be  extras,  were  included  in  it  or  not.   But  these  papers 
vere  not  offered  for  a  collateral  purpose,  but  as  direct 
efidence,  to  prove  a  specific  issue,  and  were  therefore  not 
Admissible. — Secondly,  the  plea,  if  proved,  does  not  shew 
^  illegal  agreement.  The  petition  having  been  filed,  there 
^ere  two  parties  litigant  before  a  Committee  of  the  House 
of  Commons ;  the  petitioner  was  perfectly  master  of  the 
^1,  and  might,  if  he  pleased,  retire  from  it  at  any  time ; 
Md  if  he  might  retire,  he  might  do  so  on  any  terms  he 
I^eased,  or  could  obtain.  In  the  present  case,  the  object  of 
&e  petition,  as  set  forth  in  the  prayer,  "  that  the  election 
nught  be  declared  null  and  void,"  was  fully  attained,  and 
Mie  petitioners  were  not  bound  to  proceed  for  the  mere 
object  of  establishing  the  charge  of  bribery,  or  in  order  to 
obtain  their  costs  by  means  of  a  decision  of  the  committee ; 
^either  were  they  obliged  to  run  the  risk  of  having  to  pay  the 
<^8ts  of  the  opposition  by  a  decision  against  themselves,  in 
^usequence  of  going  on  after  the  real  object  of  the  peti- 
fion  was  satisfied.     The  Court  will  not  say  that  the  peti- 
tioner is  compelled  to  run  such  a  risk,  but  will  see  that 
ue  u  in  the  situation  of  an  ordinary  suitor,  who  is  at 
liberty,  in  the  course  of  the  suit,  to  make  what  terms  he 
pleases  with  the  opposite  party. 

Lord  Abinger,  C.  B.— If  I  entertained  any  doubt  upon 
the  question  raised  in  this  case,  I  should  deem  it  proper 

W 1 M.  &  Rob.  104.      (6)  4  Car.  &  P.  692.     (c)  M.  &  Walk.  257, 
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gxeh.  of  piMT,  that  the  matter  shoDid  be  put  into  a  course  of  fortlier  » 

quiry ;  but  I  feel  no  doubt  whaterer  on  the  aubject,  wnk 
therefore  think  that  the  rule  should  be  refused.  The  frith 
eipal  question  in  the  case  is,  whether  the  Stanp  Acts  wese 
intended  to  apply  where  the  instrument  is  used,  not  as 
CYidence  of  an  obligatory  contract  between  the  parties^ 
but  to  shew  that  the  transaction  between  them  is  of  mtA 
a  nature  as  to  be  void  in  law.  And  there  are  many  author 
itiesi  that  for  such  a  purpose  it  may  be  receiTed  in  en* 
dence  without  a  stamp.  It  is  admitted  by  the  learaed 
counsel  to  have  been  decided,  that  a  party  who  sets  Uf 
an  usurious  contractj  may  prove  it  by  means  of  an  mt 
stamped  instrument;  but  he  says  that  this  is  an  ezceptioBi 
grounded  upon  the  peculiar  terms  of  the  statutes  agaiiisl 
usury.  I  do  not  accede  to  that.  The  object  of  both  tfic 
statute  and  common  law  would  be  defeated,  if  a  contrifitj 
▼oid  in  itself,  could  not  be  impeached,  because  the  writlH 
evidence  of  it  is  unstamped,  and  therefore  inadmisribie 
If  that  were  so,  a  party  entering  into  such  agreem— I 
might  avoid  the  consequences  of  its  illegality,  by  takifl| 
care  that  no  stamp  should  be  affixed  to  it.  I  think,  there- 
fore,  that  in  all  cases  wliere  the  question  is  whether  ibc 
agreement  is  void  at  common  law  or  by  statute,  and  tbi 
party  introduces  it,  not  to  set  it  up  and  establish  it,  but  la 
de>troy  it  altogether,  there  is  no  objection  to  its  admit' 
sibility.  As  in  the  case  of  a  conspiracy,  or  an  agreement 
to  commit  a  robbery,  on  no  principle  could  it  be  contended 
that  a  contract  between  the  parties  for  the  commission  d 
such  an  offence  would  be  inadmissible  without  a  stamp* 
I  think  that  the  Stamp  Acts  are  made  for  a  different  pa^ 
pose — they  are  made  to  prevent  persons  from  availing  theni" 
selves  of  the  obligatory  force  of  an  agreement,  unless  that 
agreement  is  stamped.  Then  the  next  question  is,  whe- 
ther this  is  an  unlawful  agreement;  and  I  think,  that  thougfc 
it  may  not  be  so  by  any  statute,  yet  it  is  unlawful  by  the 
common  law.    Here  was  a  petition  presented  on  a  charge 
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of  Iribeiy.    Now  this  is  a  proceeding  instituted  not  for  &db.  0/  Pkiu, 
the  benefit  of  the  individuals,  but  of  the  public — and  the 
onl;  interest  in  it  which  the  law  recognisesj  is  that  of  the 
public.     I  agree,  that  if  the  person  who  prefers  that  peti- 
tion finds,  in  the  progress  of  the  enquiry,  that  he  has  no 
cliance  of  success,  he  is  at  liberty  to  abandon  it  at  any 
time.    But  I  do  not  agree  that  he  may  take  money  for  so 
doings  as  a  means  and  with  the  effect  of  depriving  the 
public  of  the  benefit  which  would  result  from  the  investi- 
gation.   It  seems  to  me  as  unlawful  to  do  so,  as  it  would 
be  to  take  money  to  stop  a  prosecution  for  a  crime.    In 
either  case  the  prosecutor  might  say  that  he  is  not  bound, 
&t  his  own  expense,  to  continue  an  enquiry  in  which  the 
public  alone  are  interested ;  but  such  a  reason  does  not 
unoant  to  an  excuse,  where  he  receives  money  for  dis- 
continuing the  proceedings.     Without  saying  whether  it 
^as  unlawful  to  receive  money  as  a  consideration  for  con- 
straining a  future  election,  it  is  enough  in  the  present 
^^86  to  determine,  that  a  contract  for  money  to  abandon  a 
Petition  for  bribery  was  illegal,  and  being  so,  that  the 
Papers  containing  the  evidence  of  it  did  not  require  to  be 
•^aimped. 

Parke,  B. — I  am  of  the  same  opinion,  and  desire  to 

^^d  but  little  to  what  has  been  stated  by  the  Lord  Chief 

mion.  In  the  first  place,  I  think  that  these  papers  are  not 

thin  the  purview  of  the  statute,  which  applies  only  to 

^^atroments  used  as  evidence  of  a  binding  agreement,  and 

to  instruments  offered  for  a  collateral  purpose.     The 

s  cited  in  argument  shew  that  such  papers,  though 

^^^istamped,  are  receivable  for  the  purpose  of  cutting  down 

^^  agreement.     Then  the  next  question  is,  was  this  an 

^^ilawful  agreement  ?     I  think  that  such  an  agreement  is 

^^xiUwful,  because  the  penalty  imposed  on  a  member  for 

^Yibery,  is  a  penalty  imposed  for  the  benefit  of  the  public, 

^xid  the  case'  is  the  same  as  that  put  by  the  Lord  Chief 
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Btek.  rf  Pteas,  Baroii|  of  money  taken  by  an  individual  to  stop  a 
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aecution. 


AldersoNi  B. — I  am  of  the  same  opinion*  The  statute 
enacts,  that  a  stamp  is  necessary  upon  an  agreemeoty 
**  whether  the  same  shall  be  only  evidence  of  a  contno^i 
or  obligatory  upon  the  parties  from  its  being  a  written  icm* 
strument."  Taking  the  whole  together,  it  must  be  iocm* 
plied  that  a  stamp  is  unnecessary,  where  the  instrumecmt 
shews  no  contract  in  law,  and  cannot  be  enforced  betweexi 
the  parties.  In  the  particular  cases  referred  to,  in  whi 
a  stamp  was  required,  it  will  be  found  that  the 
ment  in  each  was  valid  as  between  the  parties  to  i 
though  not  obligatory  in  all  respects  and  as  to  othe 
Now  here,  the  written  papers  were  not  obligatory 
tween  the  parties,  and  they  were  put  in  evidence  to  she 
what  is  called  a  void  agreement,  but  which,  under  the 
cumstances,  is  no  agreement  at  all.  I  think  the 
ment  was  an  illegal  one. 


GuRNEY,  B.,  concurred. 


Rule  refused. 


Buzzard  v.  Bousfield. 

.  XN  this  case  the  defendant  had  been  arrested,  on  the  5t 
of  February  last,  at  the  suit  of  another  plaintiff:  on 
7th,  he  filed  his  petition  in  the  Insolvent  Debtors'  Cou 
for  his  discharge  under  the  Insolvent  Act,  and  on 
tJjr^tredlhat  nth  of  May  it  was  accordingly  ordered  by  that  Cou 

that  he  should  be  discharged  forthwith   as  to  all 
debts  mentioned  in  his  schedule  except  |two,  one  of  whic^ 


Where  an  intol 
▼ent  debtor  wu 
diicbarged,  ex- 
cept as  to  two 
of  the  creditors 
named  in  his 


as  to  those  two 

debts,  he  should 

not  be  dis- 

cliargtd  until  he 

had  been  in  custody  for  16  months ;   and  one  of  these  creditors  (who  bad  not 

ooromenced  any  action  against  him)  immediately  on  his  discharge   lodged  a  detainer 

bim: — Held,  that  the  case  was  within  ibe  15th  section  of  the  Insolvent  Act,  7  Geo.  4»&57f 

therefore  that  the  defendant  was  not  supersedeable  on  the  ground  of  the  plaintiff 's  not 

to  declare  within  two  terms. 

Qumre,  whether  the  plaintiff  was  bound  to  proceed  further  in  the  action  at  all. 


€ 
t 
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ms  that  due  to  the  present  plaintiff;  and  that  as  to  MtO.  9/  Vku^ 
^lioae  two  debts,  he  should  not  he  discharged  until  he  *  ^ 

]^ad  been  in  custody  at  the  suit  of  those  creditors  for  the      boizabd 
space  of  sixteen  months  from  the  date  of  filing  his  peti-     bouipibld. 
tion.    At  the  time  when  this  order  was  made,  the  plaintiff 

tiad  not  commenced  any  action  against  the  defendant ;  but 

a  few  hours  afterwards,  he  lodged  a  detainer  against  him. 

The  plaintiff  had  not  since  proceeded  to  declare  in  the 

jiction* 

KtUy  moved  for  a  rule  io  shew  cause  why  the  defend- 
ant should  not  be  discharged  out  of  custody.    It  is  clear 
that  the  defendant  is  supersedeable,  more  than  a  term  hav- 
ing elapsed  without  a  declaration  being  filed  against  him, 
iinless  the  case  be  within  the  provisions  of  the  15th  sec- 
tion of  the  Insolvent  Debtors'  Act,  7  Geo.  4,  c.  57>  on 
^hich  the  plaintiff  relies.    That  section  provides,  **  that 
'^o  prisoner,  who  shall  have  petitioned  the  Court  for  re- 
lief under  this  act,  shall,  after  the  filing  of  his  or  her  pe- 
^^on,  be  discharged  out  of  custody  as  to  any  action,  suit, 
^^  process,  for  or  concerning  any  debt,  sum  of  money, 
uaiuages,  or  claim,  with  respect  to  which  an  adjudication  in 
the  matter  of  such  petition  can,  under  the  provisions  of 
^ia  act,  be  made,  by  or  by  virtue  of  any  supersedeas,  judg- 
^''^Dt  of  non  pros.,  or  judgment  as  in  the  case  of  a  nonsuit, 
^^^  want  of  the  plaintiff  or  plaintiffs  in  such  action,  suit, 
^  process  proceeding  therein."    It  is  submitted  that  this 
^Use  applies  only  to  cases  in  which  the  action  was  com- 
'"^Uced,  or  process  issued,  before  the  insolvent's  discharge 
^der  the  act.    The  50th  section  has  a  material  bearing 
^^  this  point.     It  provides  (inter  alia)  that  the  discharge 
^' any  prisoner  so  adjudicated  as  aforesaid,  as  to  any  debt 
^^  daroagea  of  any  creditor  of  such  prisoner,   shall  be 
^^med  to  extend  also  to  all  costs  incurred  by  such  pri- 
^iier  before  the  filing  of  his  schedule,  in  any  action  or 
^^t  brought  by  such  creditor  against  such  prisoner  for 
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Ejeeh.  pf  PiHUt  the  recovery  of  the  tame ;  and  that  all  persont,  as  to  wboie 

18S8 
.  '        '  ^    demands  for  any  such  costs  the  prisoner  shall  be  so  ad* 

BuxsARD  judged  to  be  dischargedi  shall  be  deemed  and  taken  to 
Boosf  »Lo.  ^^  creditors  of  such  prisoner  in  respect  thereof^  subject  ta 
ascertaining  the  amount  by  taxation  and  examination.  The 
prisoner,  therefore,  is  not  discharged  as  to  costs  incurred 
subsequently  to  the  filing  of  his  schedule ;  so  that  a  era* 
ditor  suing  him  after  he  has  filed  his  schedule,  may  inflict 
costs  upon  him.  Even  now,  therefore,  the  defendant  wiD 
not  be  discharged  from  the  costs  of  this  action:  why  is  he 
then  to  be  deprived  of  the  power  of  trying  whether  he  is 
liable  to  those  costs  ?  [Parket  B. — As  to  the  costs  accru- 
ing after  the  filing  of  the  schedule,  the  law  gives  him  a 
protection,  because  he  may  plead  his  discharge  in  bar  tm 
to  them.]  This  is  not  an  action  for  a  debt  with  respect 
to  which  an  adjudication  could  be  made,  according  to  the 
terms  of  s.  15,  not  having  been  commenced  until  after  the 
adjudication.  [Parke^  B. — ''Can  be  made*'  means  ''is 
authorised  by  this  act  to  be  made.'*  Aklerson,  B. — ^An 
adjudication  can  be  made  with  respect  to  this  debt^  for  it 
has  been  made.  When  the  schedule  is  filed,  the  parties 
are  in  such  a  situation  as  that  the  Court  has  a  competent 
jurisdiction  to  direct  the  discharge  prospectively.  The 
case  seems  to  me  to  be  within  the  very  words  of  the  I5th 
section.  A  declaration  would  be  a  perfectly  useless  ex- 
pense]. 

Parke,  B. — I  think  it  is  clear  that  as  soon  as  the  de- 
fendant's discharge  is  perfected,  at  the  end  of  the  sixteen 
months,  he  will  have  a  good  plea  in  bar  to  any  action 
already  brought,  or  to  be  brought,  as  to  this  debt ;  he 
must  have  a  verdict  on  that  plea,  and  therefore  bis  costs. 
The  only  difference  is,  that  as  to  the  costs  incurred  before^ 
the  filing  of  the  schedule,  the  law  gives  an  express  dis- 
charge in  respect  of  them,  and  a  corresponding  remedy  tsi 
the  plaintiff.    The  15tb  section  was  made  to  exooerala 
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wfoitaimte  plabtiffs  who  have  insolvent  debiert^  from  iSn*^  ^  ^ta^ 

Ike  necessity  of  incurring  further  expense  k>  proceeding 

Sfgiinst  theni}  and  therefore  provides  that  the  nde  of  Court 

iriiting  to  the  supersedeas  shaU  not  apply,  whenever  the 

defendant  has  filed  his  petition  and  schedule  in  the  Insol- 

fcal  Court.    It  applies  to  all  actions,  whether  brougbt 

befiire  that  time,  or  hrought  afterwards  to  enable  the  ere* 

filer  to  imprisoD  the  party  for  the  term  specified  in  the 

i^ljadication :  as  to  such  actions,  it  repeals  the  rule  as  ta 

npersedeas  altogether,  in  order  to  relieve  the  plaintiflE 

bom  further  expense  in  a  case  where  it  is  altogether  un- 

Keessary  and  useless.     The  defendant,  therefore,  is  not 

estided  to  be  discharged.    Perhaps  the  plaintiff  may  be 

b0and  to  go  on  with  his  action  as  against  other  prisooera  i 

hrt  it  ia  not  necessary  to  decide  that. 

Aldsrson^  B. — I  doubt  whether  the  plaintiff  is  even 

bomid  to  go  on  within  a  year,  when  the  defendant  is  to  be 

fiieharged  after  sixteen  months :  it  is  necessary  to  com^ 

waiee  the  action,  for  the  purpose  of  authorizing  the  gaoler 

to  detain  the  party;  but  it  does  not  seem  to  be  necessary 

to  go  on  with  it,  because  at  the  end  of  the  sixteen  months 

the  pUintiff  is  to  come  in  and  take  his  rateable  share  with 

&e  other  creditors,  having  elected  to  oppose  the  debtor, 

ind  punish  him  under  the  act.    It  is  enough,  however,  for 

tke  present  purpose,  to  say  that  he  is  clearly  not  super- 

tedeable. 

GuRNEY,  B.,  concurred. 

Rule  refused. 


Reynolds  v.  Pocock. 

•tMAST'O  rr  had  obtained  a  rule  to  shew  cause  why  the  A  page  of  tbe 
defendant,  who  had  been  taken  on  a  capias  ad  satisfaci-  Srdtniiry  to  the 
ttdatn,  should  not  be  discharged  out  of  custody,  on  the  P"e«n"privl- 
pound  that  he  was  privileged  from  arrest,  as  being  an  «nreit 
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Etnk.  tj  PiHUf  ordinary  senrant  with  fee  of  her  Majesty,  viz.,  a  pi 

the  presence  of  the  second  class  in  ordinary.  The  i 
▼it  of  the  defendant  stated,  that  he  received  a  half*' 
salary;  that,  by  an  arrangement  between  him  an 
other  pages  of  the  same  class,  they  attended  on  he 
jesty  month  about  in  rotation,  and  that  his  turn  of  a^ 
ance,  according  to  that  arrangement,  would  arrive  < 
12th  of  November;  but  that,  notwithstanding  such  an 
ment,  he  was  liable  to  be  called  on  to  attend  a 
moment 


Alexander  shewed  cause. — There  are  many  cai 
which  the  courts  have  refused  to  discharge,  on  m 
persons  attached  to  the  household  of  the  Sovereign ; 
a  gentleman  of  the  King's  privy  chamber  (a),  the  Son 
herald  (6),  the  deputy  governor  or  wardens  ol 
Tower  (c).  On  the  other  hand,  the  privilege  has 
allowed  in  the  case  of  the  clerk  of  the  King's  kitchei 
his  coachman  in  ordinary  (e),  and  other  menial  ser 
of  the  Sovereign  (/).  But  although  the  privilege  has 
held  to  extend  to  menial  servants  of  the  Crown,  v 
which  class  it  is  alleged  that  the  case  of  this  defen 
falls,  yet  it  has  been  said  that  such  persons  may  b 
rested  after  notice  given  to  and  consent  obtained  froo 
Lord  Chamberlain  (g) :  and  there  is  an  affidavit  in 
case,  stating  that  the  Lord  Chamberlain  has  been  ap 
to,  and  has  replied  that  he  cannot  interfere. 

(a)  Lunikf  r.  Battine,  2  B.  &  (e)  King  v. Foster,  2T«aji 

Aid.  234.  (/)  See  Hatton  v.  Hopk 

(6)  Lalie  v.  Disney,  1  C.  M.  &  M.  &  Sel.  271 ;  Sard  y.  I 

R.  578.  2  D.  &  R.  250,  1  B.  &  Cr 

(c)  Batson  v.  M'Lean,  2  Chit.  %m  y.  Dibdin,  1  C.  M.  &  9 
R.  48 ;  Bidgood  v.  Davies,  6  B.  Aldridge  v.  Barry,  3  DowL 
&  C  84.  450,  n. 

(d)  Bartktt  y.  Hehhes,  6  T.  R.  (g)  2  Keb.  3,  485  5  T.  ] 
686.  485;  1  Tidd.  Pr.  190. 
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Per  Curiam.— We  think  it  is  clear  that  the  privilege  B/tck.  rf  putup 
extends  to  this  defendant,  who  is  bound  to  attend  the     ^  ^qoq*  ^ 
Queen  as  an  ordinary  servant  with  fee.  Rbtnolds 

V. 

Pococx* 


HODSON  r.  PENNELL. 

xjHANDLESS  hhd  obtained  a  rule  to  shew  cause  why  Whereaplctit 
the  judgment  signed  by  the  plaintiff  should  not  he  set  f^^date^on*"* 
aside  for  irreirularity.     The  defendant  had  obtained  time  *  fo™*'  ^r» 

,  .  .  contmry  to  tha 

to  plead,  which  expired  on  the  Ist  of  November.     On  mieofH.  T.4 
the  morning  of  the  Snd,  before  the  opening  of  the  office,  irregoUnty,  but 
the  defendant's  attorney  deHvered  a  plea  dated  the  1st;  n»^»n«^^* 
tbe  plaintiff  treated  it  as  a  nullity,  and  signed  judgment. 

Bvmfrey  shewed  cause. — The  question  turns  upon  this, 

^aether  the  delivery  of  a  plea  so  dated  was  a  nullity  or  only 

^  irregularity.    Now,  the  rule  of  H.  T.  4  Will.  4,  (Gene- 

^  Rules  and  Regulations,  s.  1,)  which  has  the  force  of  an 

Act  of  Parliament,  expressly  requires  that  every  pleading 

*hall  be  entitled  of  the  day  when  it  was  pleaded,  and  shall 

^or  no  other  time  or  date.     It  would  seem  to  follow, 

^crefore,  that  if  it  does  bear  another  date,  it  is  altogether 

^  nullity.     It  is  difficult  to  determine  the  precise  limits 

^tween  irregularity  and  nullity  ;  but  it  has  been  held  that 

^here  a  plea  required  to  be  signed  by  counsel  is  not  so 

*'Sned,  it  may  be  treated  as  a  nullity  (a);  although  that  is 

*^9^ired  only  by  a  rule  of  practice  established  by  the 

Authority  of  the  Courts,  and  not  under  an  act  of  Parlia* 

^*nt.    So,  if  a  defendant,  after  craving  oyer  of  a  deed, 

^o  HQt  sQi;  forth  the  whole  deed,  the  plaintiff  may  sign 

••^^gment  as  for  want  of  a  plea :   Wallace  v.  Duchess  of 

^^berland  (6).    So,   where,  in  several  penal  actions 

(a)  Sanmk  v.  Dunne,  3  Taunt.  386.  (6)  4  T.  R.  370. 
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ff  Pkm,  agftinst  diffierent  parties  under  tbe  S7  G^.  S«  c  !«  a.  2,for 


1SS8 


printing  illegal  acbedules  of  tbe  lottery,  the  plaintiff  Iwd 
joined  them  all  in  one  affidavit  to  hold  to  I»ail,  iBStead  of 
filing  a  separate  affidavit  against  each,  it  was  held  that  th 
irregularity  was  not  waived  by  their  putting  in  bail,  an 
the  Court  stayed  the  proceedings  against  all  of  them 
motion:  Goodwin  v.  Parry  (a).    That  was  in  effect 
decision  that  such  an  affidavit,  being  in  contravention 
the  statute,  was  altogether  a  nullity.  Netimham  v>£baiiy(ft^^ 
where  a  similar  objection  to  a  declaration  was  conn 
as  being  waived  by  lapse  of  time,  may  be  relied  on  for 
defendant ;  there,  however,  the  defendant  himself  treai 
it  as  an  irregularity  only,  and  sought  to  set  it  aside  on 
ground ;  and  the  Court  therefore  said  that  finr  audi 
pose  he  must  apply  promptly. 


e 
.d 
»ii 

a 
of       . 

*  / 


Lord  Abinger,  C.  B. — A  nullity  is  a  nullity  fmi  h^ 
ginning  to  end,  and  cannot  be  waived.  Suppose  a  mi 
has  put  tbe  5th  by  mistake  for  the  6th,  is  he  not  to  he  it 
liberty  to  shew  that  ?  The  rule  must  be  absolute,  bit 
without  costs,  as  this  appears  to  be  the  first  decisicB « 
tbe  point. 


Parke,  B. — There  is  no  decision  on  the  point,  and  fts 
most  convenient  course  certainly  is  to  construe  this  asu 
irregularity  only. 

Alderson,  B. — The  act  of  Parliament  says  that  d 
lariis  must  bear  date  on  the  day  when  issued;  but  ifibty 
are  tested  on  a  different  day,  they  are  not  held  void,  but 
it  is  only  considered  as  an  irregularity,  for  which  they  ma; 
be  set  aside.    When  the  rule  says  that  pleadings  sbal 
bear  the  date  when  they  are  delivered,  and  no  other,  it 
means  that  they  shall  not  be  entitled  generally  of  the 


(«)  4  T.  R.  577. 


(b)5J}.V.C.2B9. 


^.-i 


'  'Ci'^* 


Amk    Tbisplet  u  right  on  the  face  of  it ;  and  the  wrong  ImA.  </  PkM, 
d»6ng  it  in  the  nature  of  a  mistake*    Where  a  plea  bears 
ao  dgnature  of  counsel,  it  is  wrong  on  the  face  of  it ;  and 
tiw  same  observation  applies  to  the  other  cases  cited  by 
Hr.  Hmmftey. 

Rule  absolute  without  costs* 


Jones  r.  John  Williams. 

1  HIS  was  an  action  of  debt,  under  the  1  IGeo.  S,  c.  19,  s.  4,  The  4th  lection 
iorecofer  the  double  value  of  cerUin  furniture  and  cattle  al-  fij^c-T^* 
leged  in  the  declaration  to  be  the  goods  of  William  Williams,  »ppl»c«  ^  penal 
^father  of  the  defendant,  who  was  tenant  to  the  plaintiff  by  whnqund 
•ft  farm  in  the  county  of  Merioneth,  and  to  have  been  "  Thwefore,  in 
Inodalently  removed  from  the  premises  by  the  assistance  J'V*^*®^^ 
tf  the  defendant.    The  only  plea  was  not  guilty.    At  the  n  Geo.  2,  c  19, 
tliiibeforeFatfg^ait,J.,at  the  last  Merionethshire  assizes,  double  value  of 
ike  plaintiff  having  proved  that  William  Williams  was  in  ^^^^^^^^^ 
■itsr  for  rent  to  the  amount  of  170/,,  and  that  the  defend-  fro™  *«  p'*- 

mites  of  • 

■tind  his  brother  had  assisted  in  the  removal  of  part  of  tenant,  the  pie^ 
4e  furniture,  and  some  of  the  live  stock,  of  the  value  of  ""^^lu^^^^  ^*''' 
iboat  80/.,  from  the  farm  to  the  house  of  the  defendant's  8""*y(?  '^ 

^  pleadable,  not- 

other-in^law, — the  defendant  tendered  evidence  to  prove  withstanding 

Alt  under  the  will  of  a  relative  who  had  died  while  his  ^^^  pu^g  ^u  the 

brother  and  himself  were  infants,  they  were  entitled  to  equal  ^^^  *"  *""*• 

ahares  with  their  father  of  the  furniture  and  stock  on  the 

tam^  and  that  a  valuation  having  been  made  of  the  whole, 

Ifce  goods  and  cattle  removed  had  been  assigned  to  them 

ss  their  shares,  and  they  had  accordingly  taken  them  away. 

Hie  plaintiff's  counsel  contended  that  this  defence  was 

JIOC  admissible  under  the  plea  of  not  guilty,  for  that  thereby 

the  property  of  William  Williams  in  the  goods  were  ad- 

inittrd«    For  the  defendant  it  was  answered,  that  this  was 

a  penal  action  within  the  provisions  of  the  stat  21  Jac.  1, 

c-  4j  8. 4,  and  ^refore  the  plea  of  not  guiltyi  notwith« 
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JEwft.  ^  PiMff,  Standing  the  new  rulesj  put  all  the  facts  in  issue ;  for  which 


1888. 


Earl  Spencer  v.  SwanneU  {a)  was  cited  as  an  authority. 
The  learned  Judge  received  the  evidence,  and  a  verdict 
was  found  for  the  defendant,  leave  being  reserved  to  the 
plaintiff  to  move  to  enter  a  verdict  for  the  sum  of  160^i  in 
case  the  Court  should  think  it  inadmissible.  In  the  com- 
mencement of  this  term, 

Jervis  moved   accordingly.  —  The  question    is,  whe- 
ther the  plea  of  not  guilty,  in  this  action,  is  given  by  the 
Stat.  21  Jac.  1,  c.  4,  s.  4.   The  statute  11  G.  2,  c.  19,  clearly 
does  not  give  it.     It  must  be  admitted,  since  the  case  of 
Earl  Spencer  v.  SwanneU,  that  this  is  a  penal  action :  but 
the  question  is  whether  the  fourth  section  of  the  statute  ol 
James  applies  where  the  action  is  given  by  statutes 
quent.     An  opinion  was  certainly  intimated  by  the  Courtj^^^^ 
in  Earl  Spencer  v.  SwanneU,  that  it  does;  but  the  poin^.«-it 
did  not  arise  in  that  case.     [^Parke,  B. — ^The  point  war  «^Bf 
much  considered  by  the  Court.]   The  fourth  section  is  tli»^  .^e 
same  in  terms,  as  to  this  matter,  as  the  preceding ;  an»  ^^J 
they  have  been  held  not  to  apply  to  actions  under  subs< 
quent  statutes.    ^Parke,  B. — The  first  section  is 


to  the  proceedings  in  which  there  was  the  option  there! 
mentioned.]  The  words  are  large  enough,  in  both, 
comprehend  all  penal  actions.  The  11  6.3,  c.  19,  s. 
expressly  gives  the  plea  of  the  general  issue  to  the  teni 
himself,  but  s.  4,  gives  none  to  the  party  assisting  in 
removal ;  whence  it  may  be  inferred  that  it  was  not  ii 
tended  he  should  avail  himself  of  it.  Besides,  there  it 
express  decision  that  not  guilty  was  a  good  plea,  even  b' 
fore  the  new  rules;  it  was  doubted  in  Coppin  y •Carter {BfO^ 
and  in  Faulkner  v.  C/ievell  (c).  [Lord  Abinger,  C.  B.— Y^  '■^ 
are  too  late  for  that  objection  after  verdict.] 

Cur.  adv.  vult. 

(a)  3  M.  &  W.  154.  (6)  1  T.  R.  462. 

(c)  5  Ad.  &  E.  213;  6  N.  &  M.  704. 
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On  a  subsequent  day,  **«*•  •/  ^f*^» 

183o* 

Lord  Abikoer,  C.  B.,  said, — ^The  question  in  this  case  jonm 
ywas,  whether  the  plea  of  the  general  issue  was  a  proper  Williams. 
plea  to  a  penal  action  to  recover  the  double  value  of  goods 
^vrhich  had  been  removed  to  avoid  a  distress.  We  are  of 
opinion  that  it  was :  that  the  new  rules  do  not  at  all  pre- 
vent parties  from  pleading  the  general  issue  to  penal 
Actions,  and  that  the  fourth  section  of  the  21  Jac.  1,  c.  4,  is 
applicable  also  to  subsequent  statutes.  There  will  there- 
fore be  no  rule. 

Parke,  B. — The  case  of  Earl  Spencer  v.  Swannell  was 
znentioned  as  in  effect  deciding  the  point.  We  are  satisfied 
tliat  the  clause  of  the  act  of  21  Jac.  1,  c.  4,  which  has  been 
alluded  to,  applies  to  the  subsequent  statutes.  I  agree, 
tlierefore,  with  my  Lord,  that  there  should  be  no  rule  in 
^is  case- 
Rule  refused* 


Davies  v.  Griffiths. 

-MmUSBY  moved  for  a  rule  calling  on  the  under-sheriff  ThethetUT't 
of  Merionethshire,  under  the  stat.  1  Vict.  c.  55,  s.  3,  to  ^^mdagtUiit^ 
Abew  cause  why  he  should  not  answer  for  a  contempt,  in  JjJ^|victV  55 
t«kiog  larger  fees  than  those  allowed  by  the  table  of  fees  or  the  ubU  of 
made  in  pursuance  of  that  statute.     Execution  having  under  ic 
issued  against  the  defendant  on  a  judgment  for  a  sum 
^Bder  lOO/L,  his  goods  were  seized  under  the  fi.  fa.,  and 
sold  by  auction ;  and  the  under-sheriff  charged  not  only 
^■s  fees  for  the  auction,  but  also  for  his  poundage,  under 
the  29  Eliz.  c.  4. — Busby  argued,  that  that  statute  was 
'^pliedly  repealed  by  the  1  Vict.  c.  55,  s.  2,  which  enacts 
that  **  from  and  after  the  passing  of  this  act,  it  shall  be 
^^ful  for  sheriffs,  or  their  officers  concerned  in  the  exe- 
^^tion  of  process  directed  to  sheriffs,  to  demand^  take. 
Vol.  it.  d  d  m.  ir« 
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Davies 

9. 

•OaiffiTMi. 


.JSrcA.  qf  PUm,  and  receive  such  fees,  and  no  morct  as  shall  from  time  to 

1838 

time  be  allowed   by  any  officer  of  the  several  Courts  oi 

Law  at  Westminster,  charged  with  the  duty  of  taxing 

costs  in  such  courtSj  and  under  the  sanction  and  authorit] 

of  the  judges."    The  table  of  fees  drawn  up  in  pursuant. 

of  that  statute  expressly  specifies  the  fees  to  which  tl^ 

sheriff  is  to  be  entitled  on  a  sale  by  auction.      [Lo^ 

Abinger,  C.  B. — I  believe  it  was  never  meant  by  this  ^ 

of  Parliament  to  meddle  with  poundage  at  all.     •P^i^ 

B. — Your  argument  must  go  to  this  extent,  that  if  f^ 

sheriff,  at  the  request  of  the  party,  does  not  sell   fy 

auction,  he  can  have   no  fees ;    nor  if   he  takes  the 

body.] 


Lord  Abinoer,  C.  B. — ^This  act  of  Parliament  relsta 
only  to  fees  provided  for  by  the  acts  mentioned  in  it  and 
expressly  repealed,  or  by  custom :  it  does  not  affect  the 
rights  of  sheriffs  under  acts  of  Parliament  not  mentioDed 
in  It. 

Parke,  B.,  and  Gurnby  B.,  concurred. 

Rule  refused. 


Camdbn  v.  FlbtcheRi  Executor  of  Mary  Bvrcobb^ 

Deceased. 

Whert  a  party    AsSUMPSIT  for  work  and  labour,  journeys  and  attend- 
due  to  the  esute  ances,  done  and  given,  and  materials  provided,  by  tbi 

of  a  person 

deceased,  for 

the  purpose  of 

providing  the  .  , 

funeral,  he  will    secondly,  ue  unques  executor ;  thirdly,  plena  adminutr** 
become^^charge-  ^^^9  ^^  which  issues  Were  joined.    At  the  trial,  before  tbt 

able  at  executor 

de  ton  tort,  unlett  he  receive  a  greater  turn  than  is  reasonable  for  that  purpoWi  regard  M 

had  to  the  eitate  sad  condition  of  the  deceased :  which  it  a  queition  for  Uie  jery. 


plaintiff  for  the  intestate  in  her  lifetime,  and  on  an  to* 
count  stated  between  them.     Pleas — first,  non  assumpii^l 
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riff  of  Middlesex,  it  appeared  that  the  action  was  Etteh.  rf  Phdt, 
by  the  plaintiff,  who  was  an  apothecary,  against 
iant  as  executor  de  son  tort  of  Mary  Burcombe, 
r  the  sum  of  8/.  12i.,  the  amount  of  the  plaintiff's 
ledicines  supplied  to  and  attendance  upon  the 
It  was  proved  that  the  deceased,  who  was  the 
•law  of  the  defendant,  had  been  entitled  to  an 
r  15/.  a-year,  payable  out  of  lands  occupied  by  a 
:•  For  some  time  before  her  death,  she  bad 
(1  the  defendant's  house.  After  her  death,  the 
;  applied  to  Slack  for,  and  received  from  him, 
f  7/.  10^.,  being  the  amount  of  a  half-year's  pay- 
ch  had  become  due,  of  the  annuity,  for  the  pur- 
ying  the  expenses  of  her  funeral;  and  it  appeared 
)plied  5/.  15#.  of  the  money  to  that  purpose.  The 
if  1/.  15;.  remained  in  his  hands,  but  he  had 
the  plaintiff  his  willingness  to  pay  it  over  to  the 
licors  of  the  deceased ;  claiming,  however,  to  be 
»  payment  to  a  greater  amount  for  her  board  and 
and  for  the  hiring  of  a  nurse  to  attend  her. 
»n(ended  for  the  defendant,  that  this  was  not 
evidence  to  charge  him  as  executor  de  sou 
the  under-sheriff  was  called  upon  to  nonsuit 
iff.  He  however  declined  to  do  so,  but  stated 
rould  withhold  the  writ  of  trial,  in  order  to  give 
Iant  an  opportunity  of  taking  the  opinion  of  the 
nd  he  left  it  to  the  jury  to  say  whether  the  de- 
ras  proved  to  be  executor  de  son  tort.  The 
3g  found  a  verdict  for  the  plaintiff^  damages 


tained  a  rule  nisi  for  a  nonsuit  or  new  trial,  on 
d  that  the  evidence  was  not  sufficient  to  charge 
Jant  in  the  character  of  executor  de  son  tort,  or 
1  events,  the  under-sheriff  ought  himself  to  have 
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jBrck.  9f  Piioi,  decided  that  point,  and  not  to  have  left  it  to  the  jury  ai  a 

question  of  fact. 


Camdek 

9. 

Flitches* 


Martin  shewed  cause. — There  was  abundant  evidence 
to  go  to  the  jury  that  the  defendant  was  executor  de  son 
tort.  It  is  laid  down  in  all  the  authorities  that  the  receipt 
of  debts  of  the  deceased,  for  the  purpose  of  administra- 
tion, is  sufficient  to  make  the  party  chargeable  as  executor 
of  his  own  wrong ;  Read's  case  (a) ;  Com.  Dig.  Admini* 
strator,  (C.)  And  it  is  as  clearly  established,  that  an  exe- 
cutor de  son  tort  cannot,  as  against  other  creditors,  retain 
for  his  own  debt ;  Coulier^s  case  (b) ;  Curtis  t.  Femon  (e). 

I^ee,  contra. — The  authorities  referred  to  do  not  apply 
to  this  case.  It  is  clear  that  the  mere  act  of  directing  tbe^^  je 
funeral  of  the  deceased  will  not  make  the  party  execotoi^r  mit 
de  son  tort.  In  Williams  on  Executors,  VoL  1,  p.  151,  i^.f  it 
is  said,  '*  There  are  many  acts  which  a  stranger  may 
form  without  incuring  the  hazard  of  being  involved  in  and 
an  executorship ;  such  as  locking  up  the  goods  for  pi 
ation,  directing  the  funeral  in  a  manner  suitable  to 
estate  which  is  left,  and  defraying  the  expenses  of 
funeral  himself,  or  out  of  the  deceased's  effecta,'' 
**  for  these  are  offices  merely  of  kindness  and  charitj^^i^. 
And  again,  (p.  152),  "  So,  if  a  man  lodge  in  my  hoai 
and  die  there,  leaving  goods  therein  behind  him,  I  m: 
keep  them  until  I  can  be  lawfully  discharged  of 
without  making  myself  chargeable  as  executor  in  my 
wrong.**  This  was  one  solitary  receipt  of  a  single  anm  ^ 
money,  for  the  express  purpose  of  providing  for  tfce 
funeral ;  and  the  defendant  offered  to  pay  over  the 
plus.  In  Serle  v.  Waterworth  {(f),  stronger  acts  of  ii 
ference  than  this  were  held  not  to  be  sufficient  to  chtLrg^ 


(a)  5  Co.  34.  (c)  3 T.  R.  687;  S. C.  in  tr^^^* 

(6)  Id.  30.  2  H.  Bi.  18. 

(d)  Mie,  p.  9. 
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the  defendant  as  executrix  de  son  tort.     [PariCf  B. — The  Etch,  of  PUat, 
only  question  seems  to  be,  whether  the  defendant's  receipt     ^  ^^^^'  ^ 
of  a  sum  which  turned  out  to  be  more  than  was  necessary      Camden 
for  the  expenses  of  the  funeral,  would  not  make  him  exe-     flitcbbr. 
cator  de  son  tort,  he  having  a  right  to  receive  and  retain 
for  the  reasonable  expenses  of  the  funeral  only.    That 
would  be  a  question  for  the  jury,  whether  he  received 
more  than  the  reasonable  expenses.]     No  such  question 
>ra8  left  to  the  jury,  but  only  the  question  of  law,  which 
ought  to  have  been  determined  by  the  Court,  whether  the 
£kcts  were  sufficient  to  make  him  executor  de  son  tort. 
Ihe  defendant  could  not  tell  beforehand  the  precise  ex- 
pense of  the  funeral. 

Lord  Abinger,  C.  B. — It  appears  to  me,  that  the  under- 
aheriff  ought  to  have  left  it  to  the  jury  to  say  whether  the 
sum  of  7/.  10^.  was  a  greater  sum  than  the  defendant  ought 
^o  receive  for  the  purpose  of  providing  for  the  funeral.  I 
should  certainly  have  thought  that  it  was  not.  The 
under-sheriff  has  in  effect  reserved  it  for  the  Court  to  say 
'whether  the  7/.  10;.  was  assets  in  the  hands  of  the  defend- 
ant ;  but  we  cannot  decide  that ;  he  should  have  left  it  to 
the  jury.  The  rule  must  therefore  be  absolute  for  a  new 
trial 

Parke,  B. — ^There  is  no  doubt  that  the  undertaking  to 
crder  the  funeral  of  a  deceased  person,  and  appropriating 
a  reasonable  sum  to  that  purpose,  does  not  make  the  party 
an  executor  de  son  tort.  The  defendant  had,  therefore,  a 
sight  to  receive  a  reasonable  amount  for  this  purpose,  the 
expenses  being  calculated  on  what  must  be  assumed  to  be 
An  insolvent  estate:  if  he  receives  more,  he  in  effect  pays 
^Qt  of  the  assets.  Whether  he  did  so  or  not,  should  have 
keen  left  to  the  jury. 

GuRMBYj  B.J  concurred. 

Rule  abiLolute  for  a  new  trial. 


SBIB  OASXi  IK  TRB  BXCHEQUBR, 

Bjteh.  rf  PUat, 
1838. 

IsAACi  Assignee  of  the  Sheriff  of  MiddleseXi  r.  Rickardo 

and  Another. 

Where  a  de-  -l-N  this  case  the  defendant  in  the  original  action  was 

w^"arrMied,  arrested  on  the  6th  of  July,  and  gave  bail  to  the  sheriff-  On 

gave  bail  lo  the  (1)^  l4ili,  an  order  was  made  to  stay  proceedings  upon  pay- 

•ubsequentiy  ment  of  the  debt  and  costs  forthwith,  '*  the  plaintiff  to  be 

order  to  suy  ^^  liberty  to  sign  final  judgment,  and  issue  execution  for 

proceedings  In  ^j^^  amount,"  if  the  debt  and  costs  were  not  so  paid.    The 

the  actioii,  on  '  * 

payment  of  debt  costs  were  taxed  on  the  17th  of  July  ;  and  on  the  14th  of 
wiih,*«  the  plain-  August,  an  assignment  of  the  bail-bond  was  taken,  and  a 
nberty^*oVign  ^"*  issucd,  the  debt  and  costs  not  having  been  paid.  On 
find  ju.igment,    tijg  9t|i  of  September,  the  orioinal  defendant  died.    Under 

and  isKiie  ^         »     * 

execution  for  tliesc  circumstances,  Arcltbold  obtained  a  rule  to  stay  pro- 
ifthe'debt^and    cecdings  on  the  bail-bond  on  payment  of  costs. 

C08t<  were  not 
ao  paid ;  and 

default  being  Jcrvis  shewed  cause. — The  plaintiff  not  having  declared 

m"ncVihe''piain-  ^®  ^®"®  ^^^^»  "^  ^'**^'  '*"s  htew  lost ;  but  if  by  the  laches 
tiff  took  an         Qp  j.|jg  [jj^ij  jj^g  plaintiff  lias  lost  a  judsment,  the  effect  wilL 

assignment  of  '  a       o  * 

the  bail-bond,      be  the  same,  and  the  Court  will  not  interfere.     Thb  wi 

and  issued  pro-      .  .  .  •  /•    i  r     i  i 

cess  against  the    depend  upon  the  construction  of  that  part  of  the  orde 
!i!^Ve!^lndrnt'^  which   authorizes   tlie   plaintiff  to   sign    final  judgmen 
died  i— Held,      Surely  it  cannot  mean  that  the  bail  are  to  be  discharged 
were  entitled       and  the  plaintiff  is  to  take  the  security  of  the  origi 
ingson^he^^^  *  defendant  only.     If  so,  as  the  order  in  question  is  a  me 
baiibcnd  on       matter  of  coursc,  bail  might  always  be  discharged  withou 
cosis ;  that  the     any  Corresponding  advantage  to  the  plaintiff,  for  the  d 
retiuire  tiiem  to    fendant  might  never  intend  to  pay  the  debt  and  costs.  Tb 
InToa^L^dhioif  "^^^""'g  *«,  that  if  the  money  be  not  paid,  and  bail  be  pui 
to  siKo  judg.       1,1  tiie  plaintiff  shall  not  be  put  to  the  expense  of  a  trial 

mem,  by  justl-  '  *  ,  , 

fyin{(  bail  above,  ascertain  the  amount,  but  may  sign  judgment  immediately 
he  had  not^lost  ^^^  ^^  ^'^^^f  ^^^^  ^'^^^  ^^  ^^c  sheriff  must  justify  bail  aboYe 
t'ljeiHacri  **^     in  order  to  put  the  plaintiff  into  a  condition  to  sign  judj 

ment ;  and  not  having  done  so,  they  have  been  guilty 

Idchesi  and  the  Court  will  not  interfere. 
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Jrehboldf  contri. — ^The  authority  to  sign  judgment  is  ^B^A.  rf  Pltat, 

1  ^ft  tt  ^% 

for  the  benefit  of  the  plain  tiff^  and  the  defendant  obtains  no 

sdTSDtBge,  not  even  delay,  from  that  part  of  it  on  which  the 

question  turns.    There  is  no  authority  upon  the  subject ; 

but  the  uniform  practice  has  been  to  treat  this  part  of  the 

order  as  a  benefit  to  the  plaintiff,  and  an  authority  for  him 

to  enter  a  common  appearance,  or  to  sign  judgment  without 

appearance,  the  effect  of  the  order  being  a  consent  bind- 

the  parties^  that  in  default  of  payment  the  judgment 

y  be  ligned  immediately. 

Parks,  B. — This  question  appears  to  turn  on  the  mean- 
log  of  the  condition  introduced  into  the  order.   If  no  order 
Iiad  been  made,  the  plaintiff  would  not  have  been  entitled 
to  have  the  bail-bond  stand  as  a  security,  because  he  had 
not  declared  in  the  original  action ;  but  if  by  the  laches  of 
tlie  bail  he  has  lost  a  judgment,  the  Court  will  not  inter- 
fere to  relieve  the  bail.     The  order,  upon  the  face  of  it, 
>xierely  imports  that  the  plaintiff  is  to  be  at  liberty  to  secure 
kjmself  by  signing  final  judgment ;  but  it  is  said  that  it 
ifeieans  more,  and  that  the  bail  are  bound  to  put  the  plaintiff 
into  a  condition  to  do  so  by  justifying  bail.    In  my  opinion^ 
it  means  only  what  the  words  import,  and  if  the  plaintiff 
^vithei  to  avail  himself  of  the  security  of  the  bail,  he  should 
%ake  care  to  insert  in  the  order  a  clause  compelling  the  bail 
the  sheriff  to  put  in  special  bail,  so  as  to  enable  the 
to  sign  final  judgment,  and  at  the  same  time  keep 
the  security  of  the  bail.     If  this  be  not  done,  I  think  the 
vule  authorizes  the  plaintiff  to  sign  final  judgment  upon 
entering  a  common  appearance,  which  the  plaintiff  might 
li&Te  done  in  this  case,  and  therefore  has  not  lost  a  judg- 
ment. 

Lord  Abinoer,  C.  B. — I  agree  with  my  Brother  Parke 
iQ  the  construction  which  he  has  put  upon  the  rule.  The 
?l>iiitiff  is  to  be  at  liberty  to  sign  judgment  without  special 

Rule  absolute. 


S84r  CASES  IK  TH£  EXCHEQUER^ 

BxeL  tf  PUatf 

^  1838.  ^  Richardson  r.  Daly  and  Rioglbsford. 

When  ft  de-       fy.  JONES  had  obtained  a  rule  calling  on  the  plainti 

than  four  ^  shew  cause  why  the  judgment  signed  in  this  case  against^^  . 

SThllSdMVf  ft    *^  defendant  Rigglesford,  should  not  be  set  aside  foc^^^ 


writ  of  cftpiai      irregularity.    It  appeared  Trom  the  affidavits,  that  a 

ftff^nst  hioDf 

gave  the  pUin-    ad  respondendum  having  issued  against  Rigglesford,  t^,A 
ft oogn^dtuT      fif*^*  ^^^  plaintiff's  attorney,  seven  months  afterwards,^^ 
enter  up  judf-    cofimovit,  by  force  of  which  the  attorney  entered  an  a^^^^ 

ment:— ^«M;  ©  »     ^  J  ^Hsip^ 

that  the  attorney  pearance  for  him,  and  afterwards  signed  judgment  ^^  ^ 
empowered  Want  of  a  plea.  It  was  objected  for  the  defendant,  fi^^^^ 
czpr^author*  ^^•^  ^^  *^^  cognovit  did  not  expressly  authorize  the  pI^^A, ' 
ity  for  that         tiff's  attorney  to  enter  an  appearance,  he  had  no  rigl^  f^ 

nurpoae.  ano  *v 

notwithiundhig  do  SO;  and  secondly,  that  the  cognovit  not  having  ft>^ 
time)!!to  enter    gi^cn,   nor    the    appearance  entered,  until    more    than 
J"  thTdrf^-    ^^^^  months   after  the   issuing  of  the  writ,   they   wen 
ant,  and  to  take  altogether  inoperative,  there  being  then  no  valid  writ  k 
ceedinga  necea-   existence  upon  which  to  found  them. 

larytoobtainhig 

jaagme  Parke,  B. — This  rule  must  be  discharged  with  costs. 


I  have  consulted  the  Master,  who  certifies  the  practice  to 
be,  (as  the  plain  sense  of  the  matter  is),  that  a  cognofitis 
supposed  to  be  given  by  a  defendant  who  is  in  Court,  and 
to  authorize  the  plaintiff's  attorney   to  do  every  thing 
necessary  for  proceeding  with   the   action   in   order  to 
obtain  judgment,  and  consequently  to  enter  an  appearance 
if  necessary.     Then,  with  respect  to  the  other  objectioOi 
if  a  defendant  chooses  x#luntarily  to  come  into  Court  and 
give  a  cognovit  after  the  writ  has  ceased^  from  lapse  of 
time,  to  be  in  force  against  him,  surely  it  is  competent  to 
him  to  do  so,  since  the  only  object  of  the  writ  is  to  briDt 
him  into  court. 

The  other  Barons  concurred. 

Rule  dischargedi  with  costs^ 

Piatt  appeared  to  shew  cause  against  the  rule. 


p- 
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1838. 

Wainwbioht  and  Another,  Assignees  of  Edward        *" 
Shakeij*!  an  Insolvent,  v.  Clement  and  Another. 

<^A.SSUMPSIT  for  money  had  and  received  to  tlie  use  of  Where  •  penon 
tKe  plaintiffs  as  assignees,  and  on  an  account  stated  be-*  drcumsuncet 
tureen  them.     Pleas,  1st,  non  assumpserunt ;  Sndly,  as  to  being  prewed 
tlie  sum  of  378/.  S^.  6c/.,  parcel  of  the  monies  in  the  first  creditors,  em- 
coont  mentioned,  payment  of  that  sum  to  the  provisional  nty\o  endea-  * 
ignec  of  the  Insolvent  Debtors'  Court ;  Srdly,  as  to  the  il^rSn'^mUt 
of  84/.  I9s.  lie/.,  further  parcel  of  the  monies  in  the  with  mil  his 

creditor!,  but 

count  mentioned,  actionem  non,  because  the  defend-  thmt  fidiing,  the 
Is  aay  that  that  sum  was  a  sum  of  money  belonging  to  thot'ht/goodr^ 


tlie  said  Edward  Shakell,  and  being  and  remaining  in  the  '^^"'^  ^  '^^ 
Imands  of  the  defendants  at  the  time  when  he  subscribed  that  be  ibouid 
liis  petition  and  executed  the  assignment  of  his  estate  and  inioiTenf  Debt- 
effects  as  such  insolvent  debtor  as  aforesaid,  and  now  ^er^thHt'hS 
remaining  in  the  hands  of  the  defendants ;  and  that  the  said  ^^^^  ™^^( 
£dward  Shakell,  before  and  at  the  time  when  he  so  sub-  divided  mmoi^t 
scribed  bis  petition  and  executed  such  assignment  as  afore-  anVthf  mods 
Mid,  was  indebted  to  the  defendants  in  a  larffe  sum  of  ^re>o|dac- 

^  cordiagly,  and 

money,  to  wit,  100/.,  for  work  and  labour  then  done,  and  the  proceeds 
materials  for  the  same  provided  by  the  defendants  as  the  inMlrent't 
attorneys,  solicitors,  and  agents  of  and  for  the  said  Edward  JJ^°by*J^ 
Shakell,  and  on  his  retainer,  and  for  journeys  and  other  fyctioneer  to 

the  mttomey» 

attendances  made  and  given  by  the  defendants  for  the  said  who  (after 

Edward  Shakell,  at  his  request,  &c.  &c.  [proceeding  in  J^yn!!!^^ 

the  ordinary  form  of  a  plea  of  set-off.]  Sf  ?he"i!lS^Dt) 

Fourth  plea,  as  to  the  same  sum  of  84/.  I9s.  lie/.,  that,  reuined againtt 

long  before  and  at  the  time  of  the  defendants'  receiving  the  the  whde^^ 

uud  sum  of  money,  they  had  been  and  were  the  attorneys  Jui^^\he''" 

ind  solicitors  of  and  for  the  said  Edward  Shakell,  and  that  ^usinett  done 

,       .  for  the  iiuol- 

uesaid  Edward  Shakell,  before  and  at  the  several  times  ▼em:— A«tf, 

that  this 


^^  not  a  Tolontary 

™fer  n  debrery  of  that  turn  by  the  insolrent  to  the  attorney,  within  the  7  0. 4,  c.  57,  i.  32,    * 
"Q*  bdnf  no  proof  that  it  was  intended  that  he  should  hold  the  proceeds  for  hb  own  benefit, 
*">  the  benefit  of  any  particultr  creditorsi  or  otherwise  than  as  the  agent  of  the  imolvent* 
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Jtoei.  9/  ^hmt  when  they  the  defendants    received    the  said   sum  of 

1838 
^^..^^^^     money,  and  when  he  the  said  Edward  Shakell  subscribed 

Waimwriobt  his  petition  and  executed  the  assignment  of  his  estate  and 

Clbment.     effects  as  aforesaid,  was  indebted  to  the  defendants  as  his 

attorneys  and  soHcitors  aforesaid^  in  a  large  sum  of  money^ 

to  wit,  100/.,  for  and  on  account  of  work  and  labour  done, 

&c.  &c.  [as  in  the  third  plea] ;  and  the  defendants  further 

say,  that  the  said  sum  of  money,  parcel  Sec.,  waa  and  is  a 

sum  of  money  received  by  the  defendants,  as  such  attorneys 

and  solicitors  of  and  for  the  said  Edward  Shakell,  before 

be  subscribed  his  petition  &c.,  in  the  way  of  the  profession 

and  business  of  the  defendants  as  such  attorneys  and  aoli* 

citors,  and  not  otherwise ;  and  that  the  said  last-mentioned 

sum  of  money  remained,  and  was  and  still  is,  in  the  hands 

of  the  defendants,  as  such  attornies  and  solicitors  of  and 

for  the  said  Edward  Shakell  as  aforesaid ;  wherefore  the 

defendants,  as  such  attorneys  and  solicitors,  still  detain  the- 

same  as  a  lien  and  security  for  the  said  sum  of  money 

due  and  owing  to  them  from  the  said  Edward  Shakell 

aforesaid,  which  still  remains  due  and  in  arrear  to  t! 

defendants.     Verification. 

The  plaintiff,  as  to  the  378/.  3«.  6dl  mentioned  in 

second  plea,  entered  a  nolle  prosequi ;  and  to  the  third  an 

fourth  pleas,  replied  that  the  Si-/.  19i.  llcf.  came  to  th 

bands  of  the  defendants  by  means  of  a  voluntary  transfe 

and  delivery  thereof  by  the  said  Edward  Shakell 

fore,  and,  within  three  months  next  before  the  commen 

ment  of  his  imprisonment,  he  the  said  Edward  Shake 

being  then  in  insolvent  circumstances,  made  to  the  defem 

ants,  they  the  defendants  then  being  creditors  of  the  sai 

Edward  Shakell,  and  with  the  view  and  intention  by  tk^ 

said  Edward  Shakell  of  petitioning  the  Court  for  the 

lief  of  Insolvent  Debtors  in   England  for  his  disch 

from  custody,  according  to  the  statute;  whereby  and 

reason  of  the  aforesaid  premises,  and  of  the  statute  in 

case  made  and  provided,  the  said  transfer  and  delivi 


4 

^l 
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keame  Toid  as  against  the  plaintifTs  as  assignees.    Verifi-:  M^kJl  o/Phoii. 
oitioD.  ^J838^ 

The  rejoinder  denied  the  allegation  of  the  replication  in    Wainwriobv 
id  terms :  and  thereupon  issue  was  joined.  CLwiMt^ 

At  the  trial  before  Gurnet/^  B.,  at  the  Middlesex  sittings 
after  last  term,  the  plaintiffs,  in  order  to  prove  their  case, 
pat  in  the  general  bill  of  costs  delivered  by  the  defend- 
ants, Messrs.  Clement  and  Newman,  who  were  attorneys  at 
Southampton,  to  Shakell,  who  had  carried  on  business  as 
an  upholsterer  there ;  and  which  was  the  subject  of  their 
•et-off.     It  commenced  on  the  14th  of  March,  1837,  and 
the  first  two  items  were  as  follows : — 

"Attending  you,  when  you  informed  us  that  you  had 
been  much  pressed  by  your  creditors ;  tliat  ynu  had  been- 
aurested  on  the  preceding  day,  and  had  two  other  actions 
^1  the  suit  of  Messrs.  Nutt  &  Co.  and  Messrs.  Stedman  & 
Ct>,,  pending  against  you,  and  that  you  had  five  actions 
l^rought  against  you  during  the  last  month,  and  expected 
^hat  other  writs  would  follow,  and  that  Messrs.  Wainwright 
«^^  threatened  to  arrest  you  immediately:  conferring  and 
Advising  with  you,  when  it  was  determined  that  you  should 
^^simediately  endeavour  to  effect  an  arrangement  with  your 
Creditors,  and  if  you  failed  in  doing  so,  take  measures  to 
Sire  up  your  property  for  the  equal  benefit  of  all  your  cre- 
ditors ;  and  it  was  arranged  that  you  should  bring  us  a  list 
^f  all  your  creditors,  and  statement  of  your  effects,  in  the 
^Tening. 

**  Attendance  on  you  again  in  the  evening,  when  you 

sliewed  us  a  list  of  your  creditors,  and  statement  of  your 

susets ;  perusing  same,  when  it  appeared  that  your  debts 

aUBoaoted  to  1,7647.  19^.  1 U.,  and  your  effects,  if  you  were 

•aftred  by  your  creditors  to  make  the  most  of  them,  to 

AlMat  700/.,  but,  if  not,  that  they  would  probably  realise 

L       ^boutSOO/. :  conferring  with  you  thereon,  when  we  pointed 

\      ^st various  particulars  upon  which  the  statement  required 
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Bxd^  of  PUat,  should  make :  conferring  and  advising  with  you,  when  it 
*  ^     was  agreed  that  you  should  offer  to  your  creditors  6s.  in 
Wainwkight    the  pound ,  to  be  secured  to  them  by  bills  at  three,  six, 
Clement.      ^^^  "^"^  months  after  date,  by  two  respectable  parties, 
upon  your  creditors  executing  a  release  to  you  of  the  sur- 
plus ;  and  it  was  arranged  that  as  Messrs. Wainwright  were 
most  pressing,  we  should  write  to  our  agents  to  see  them, 
and  make  the  proposition  to  them,  and  prevent  their  taking 
proceedings  against  you/* 

It  appeared  from  subsequent  items  of  the  bill,  that 
Shakell  being  unable  to  carry  the  composition  into  effect, 
for  want  of  obtaining  sureties  satisfactory  to  the  creditors, 
the  defendants  advised  the  sale  of  his  goods  by  auction,  in 
order  that  he  might  go  through  the  Insolvent  Debtors'* 
Court,  and  the  proceeds  might  thus  be  rateably  dividedE^  W 
among  the  creditors.  They  were  sold  accordingly,  oir^^n 
the  12th  and  13th  of  April;  and  on  the  15th  appearec^-sd 
the  following  item  in  the  bill : — 

**  Attending  on  you  and  Mr.  Perkins,  (the  auctioneer]^-v), 
examining  and  arranging  the  accounts  of  the  sale  witF..^  tb 
him,  when  he  paid  over  the  balance  of  his  account  t^^  to 
us,  &c." 

The  auctioneer  was  also  called  as  a  witness,  and  stai 
that  he  was  employed  by  the  insolvent  to  sell  his 
that  before  the  sale  he  received  orders  from  the  defen»  .^d- 
ant  to  pay  over  the  proceeds  to  them;  and  that  he  accor»**^vd* 
ingly  paid  over  to  them  the  sum  of  548/.  Ss,  6</.,  the  n.tfr~3iet 
proceeds  of  the  sale,  after  payment  of  expenses,  rent,  A^^^c 
On  the  25th  of  April,  Shakell,  under  the  defendants*  a»  ^^^i' 
vice,  rendered  to  prison  in  discharge  of  his  bail,  under  tK'  ^^^ 
arrest  of  the  14th  of  March,  and  subsequently  filed  k:^^^^ 
petition  to  the  Insolvent  Debtors'  Court,  and  in  the  mon  .^^^ 
of  June  was  discharged,  the  plamtiffs  having  been  aJ^^P" 
pointed  his  assignees.     The  defendants  continued  to  ^^^^t 
as  his  legal  advisers  down  to  the  period  of  his  dischar^gg'^ 
and  their  whole  bill  of  costs  amounted  to  46/!,  1S#.    CT^^ 
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iMdiately  on  the  money  being  paid  by  the  auctioneer  to  the  ^E^ft.  pf  Mm^ 
ifefimdants,  they  handed  over  to  the  insolvent^  out  of  it,  the 


of  CKA.i  to  enable  him  to  pay  his  expenses  in  London  Waimwkioht 
md  in  prison ;  they  afterwards  paid  the  landlord  of  his  clekirt. 
lionae  at  Southampton  a  further  half-year's  rent  of  30/.  > 
mnd  mfter  his  discharge,  they  paid  over  to  the  plaintiffs 
the  further  sum  of  378/.  3i.  6c/.,  retaining  the  residue,  80/., 
to  satbfy  the  above  bill  of  costs,  and  also  some  other  costs 
in  the  actions  at  law  brought  by  the  plaintiffs  and  other 
creditors  against  the  insolvent,  which  had  proceeded  up 
to  the  time  of  his  surrender  to  prison. 

On  this  evidence,  it  was  contended  for  the  defendants 
Cliat  there  was  no  proof  of  any  voluntary  transfer  by  the 
insolvent  to  the  defendants,  within  the  meaning  of  the  In- 
molTent  Debtors'  Act : — that  there  was  no  transfer  or  de- 
lirery  in  fact  of  the  money  by  him  to  them ;  and  if  there 
'^vas,  that  it  was  not  a  transfer  made  for  their  benefit  as 
jsarticular  creditors,  but  in  order  to  carry  into  effect  an 
^urrmngement  for  the  general  benefit  of  the  creditors  of  the 
insolvent.    The  learned  judge  reserved  the  question  for 
the  opinion  of  the  Court,  and  under  his  direction  a  ver- 
dict was  found  for  the  plaintiffs,  damages  80/.,  the  de- 
&ndant  having  leave  to  move  to  enter  a  nonsuit. 

In  this  term,   "Erie  obtained  a  rule  nisi  accordingly, 
agpinst  which — 

Sir  F.  PoUoci  and  Hoggins  now  shewed  cause. — This 
transaction  fell  within  the  prohibition  of  the  3Snd  section 
of  the  Insolvent  Act,  7  Geo.  4,  c.  57.  The  words  of  that 
dinse  are  very  large,  and  sufficient  to  overreach  many 
tnnsactions  which  are  neither  morally  fraudulent,  nor 
vonld  have  been  legally  fraudulent  under  the  old  bank- 
Mpt  law.  If  the  payment  or  transfer  be  voluntary, — with- 
out reference  to  what  is  passing  in  the  mind  of  the  party, 
'"-and  if  he  be  at  the  time  insolvent,  then  the  act  declares 
^t  it  shall  be  deemed  fraudulent,  and  that  the  division 
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S9^  9f  Pli^t  of  his  estate  shall  be  made  as  from  a  period  of  three 
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^     months  before  the  commencement  of  his  imprisonment 
Waimwkiobt   The  facts  of  this  case  clearly  bring  it  within  the  prc^ 
Climiitt.     hibition  of  the  act.     Where  the  client  is  known  to  be  in« 
solvent,  it  is  an  attorney's  duty,  if  he  is  necessarily  em- 
ployed on  his  behalf,  to  insist  on  doing  the  business  from 
day  to  day,  without  credit.     No  doubt,  an  insolvent  has  a 
right  to  pay  his  legal  adviser  for  the  necessary  business 
done  in  the  settlement  of  his  affairs ;  but  not  by  handing 
over  to  him  the  proceeds  of  his  goods  to  the  prejudice  of 
all  his  other  creditors.     Here  the  defendants,  witli 
spect  at  least  to  their  bills  in  the  several  actions,  stood 
in  the  same  relation  to  the  insolvent  as  any  other  creditOTi 
{Parke^  B. — What  was  the  making  over  or  transfer  b; 
the  insolvent  to  the  defendants  in  this  ease?]    The 
fer  to  them  of  the  proceeds  of  the  sale  by  the  auctioneer^, 
with  the  insolvent's  authority,  was  equivalent  to  a  direct^ 
delivery  to  them  by  him.     A  payment  by  the  insolvent 
a  creditor  is  within  this  section  of  the  statute ;  Herbert 
Wilcox  (a) ;  and  here  he  causes  payment  to  be  made  t 
the  creditor.  And  though  he  might  not  intend  that  the  d 
•fendants  should  retain  it  for  their  own  debt,  if  the  trantfes. 
has  that  effect,  it  is  within  the  clause.  Suppose  the 
had  been  deposited  in  the  hands  of  the  auctioneer,  ecu 
he  have  retained  them  as  for  the  defendants*  lien  t 
defendants  might  have  required  2l previous  Ae\iO%\i  of  mone; 
or  goods ;  that  would  have  been  under  a  contract  nsad 
for  good  consideration,  and  not  voluntary ;  but  here 
contract  is  shewn  under  which  the  transfer  was  made, 
any  compulsion  whereby  the  order  was  extracted  from 
insolvent.    The  attorney's  claim  of  lien  cannot  defeat  tl 
express  words  of  the  act.    Down  to  the  12th  of  April, 
insolvent  retained  the  complete  control  over  the  goods ; 
were  then  sold  for  the  purpose  of  an  equitable  division 

(a)  6 BiBg.  208;  3 M.fcP. 51& 
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the  proceeds  among  his  creditors ;  and  the  defendantSi  by  ^^ft.  vf  Pleat, 
the  insolvent's  consent^  retained  out  of  the  proceeds  the  ^  *  ^ 

full  amount  of  their  debt.     That  was  a  voluntary  making  Wainwkiqbt 
over  of  the  amounti  within  the  meaning  of  the  statute.  Clbmimi. 

JSrle  and  Mannings  contri. — This  transaction  was  in  no 
respect  within  the  statute.     Firsts  it  was  not  a  voluntary 
transfer.     The  object  of  the  insolvent  throughout  was  to 
make  a  rateable  division  of  his  property  among  his  credi- 
tor8>  and,  if  it  were  possible,  to  escape  passing  through  the 
Jnsolvent  Debtors'  Court.   The  going  to  prison  and  apply- 
ing to  that  Court  was  always  contemplated  by  him  as  an 
ultimate  alternativci  and  the    defendants'  services   were 
employed  to  shield  him  from  it.     He  was  acting  through- 
!OUt  under  the  compulsion  of  Wninwright's  actioui  which 
would  have  swept  away  the  whole  property.     The  money 
was  deposited  in  the  defendants'  hands  in  the  course  of  a 
lawful  purpose,  to  fulfil  the  law  and  make  a  rateable  divi- 
aioQ  among  the  creditors;  not  with  the  intent  that  they 
abould   pay  themselves.     The  test  of  voluntariness  is^ 
whether  the  insolvent,  knowing  himself  to  be  so,  does  an 
act  whereto  he  is  impelled  by  a  desire  to  favour  a  parti* 
cular  creditor.  It  is  not  enough  that  it  is  the  act  of  a  free 
^eni^  but  it  must  originate  in  his  own  mind,  from  his 
desire  to  benefit  the  particular  transferee :  ArneUv.  Bean  (a), 
^<^g  V.  Baker  (6),  Simms  v.  Simpson  (c).     There  must 
be  a  motive  contravening  the  intent  of  the  statute^  which 
Quires  a  rateable  division  of  the  property.     Here  it  is 
^ear  the  insolvent  never  intended  that  the  defendants 
rtould  possess  themselves  of  the  money  for  their  own 
C^nefit^  but  merely  that  they  should  receive  it,  in  order 
^  carry  out  a  lawful  arrangement  for  the  benefit  of  the 
^•'editors  at  large. 

^«)  8  Bing.  87;  1  M.  &  Scott,         (c)  1  Blng.  N.  C.306;  1  Scolt, 

*^1.  177* 

1^)  3 II.  &W.  198;  ante,  p.  248. 
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Eteh.  of  Pleat,      But>  Secondly,  there  was  no  transfer  or  deli?ery  by  the 
v^^,^*^     insolvent  to  a  creditor^  within  the  meaning  of  the  statute, 
Wainwriout  The  act  contemplates  the  case  of  an  insolvent  going  to  a 
Clement,     creditor  in  his  capacity  of  creditor^  with  a  view  to  the 
discharge  of  the  debt  existing  between  them.   This  money 
was  not  made  over  to  the  defendants  because  they  were 
creditors  of  the  insolvent,  but  in  their  capacity  of  attOT' 
neySf  for  the  purpose  of  a  division  among  the  creditors;, 
it  being  an  essential  step  to  the  execution  of  that 
that  somebody  should  superintend  the  disposal  of  the  pi 
perty  on  the  spot.     They  are  employed  as  such,  to  effect 
uate  a  proper  and  lawful  purpose,  and  the  money  coi 
to  their  hands  in  the  course  of  effectuating  it,  and  8ubj< 
to  the  insolvent's  order  as  to  the  distribution  of  it ;  it  wi 
their  election  to  set  off  a  portion  of  the  money  agaii 
their  debt,  which  constituted  the  transfer  or  delivery  t 
them.     It  resembles  the  case  of  a  broker  authorised 
sell  goods,  and  retaining  the  proceeds  to  satisfy  his 
vances.     [Parke ^  B. — You  say  that,  to  make  an  order 
receive  a  transfer  or  delivery  within  the  act,  it  must 
such  as  shews  that  the  insolvent  meant  that  the 
receiving  should  acquire  the  property  in  some  goods         or 
money.]     Yes :  all  that  is  forbidden  is  a  transfer  of 
property,  either  to  the  creditor  himself,  or  circuitoi 
and  colourably  for  his  benefit.     In  W^te  v.  Bartleti  {^^)» 
where  an  insolvent  employed    the    defendant,  an  a■.2^ 
tioneer,  to  sell  his  property,  and  having  sold  it,  he  p^wf 
over  the  proceeds  to  the  insolvent's  order,  after  deduct  ^V 
the  usual  amount  for  the  expenses  of  the  sale,  &Ct;  it  w«^ 
held  that  the  auctioneer  (although  knowing  at  the  tisw 
of  the  insolvency)  was  not  liable  to  the  assignees ;  yet  10 
was  just  as  much  retaining  for  a  bygone  debt  as  the  piv* 
sent  defendants  are.     {Parker  B. — There  the  delivery  (^ 
the  goods  to  the  auctioneer  was  on  consideration  that  Ae 
should  sell  them,  and  he  was  not  then  a  creditor.] 

(a)  9  BiDg.  378 ;  2  M.  &  Scott,  515. 
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But  lastly,  it  is  at  least  questionable  whether  the  de*  £*ch,  </  PUat, 

•  1838* 

ndants  were  creditors  at  all,  within  the  meaning  of  the     ._     ^  *  ^ 

statute.     They  were  at  the  time  conducting  the  suits  at   Wainwriout" 

law  for  the  insolvent,  and  had  no  right  to  abandon  them      clement. 

'Vi^lile  in  progress,  at  least  without  notice;  and  there  was 

^Imerefore  no  debt  due  to  them  until  the  suits  were  at  an 

end :  Harris  v.  Osbourn  (a).     And  even  with  regard  ta 

tlieir  general  bill  of  costs,  they  were  retained  to  wind  up 

the  insolvent's  affairs,  and  could  not  stop  short  until  that 

^vras  effected. 

Lord  Abinger,  C.  B. — I  am  of  opinion  that  this  rule 
ought  to  be  made  absolute.  The  question,  on  these  plead- 
ings, is  confined  entirely  to  the  amount  obtained  in  part 
satisfaction  of  the  defendants'  bill.  It  is  the  general  action 
for  money  had  and  received,  and  the  issue  taken  is,  that 
the  money  was  received  by  means  of  a  voluntary  transfer 
and  delivery  to  the  defendants.  The  whole  question  we 
oave  to  consider  therefore  is,  whether  the  case  falls 
within  the  32nd  section  of  the  Insolvent  Debtors'  Act.  I 
have  always  considered  that  the  words  ^^  voluntary  trans- 
'^»'' or  "assignment,'* in  this  clause,  were  to  be  taken  in 
*Oc8ame  sense,  as  far  as  it  could  apply,  as  the  word  volun- 
tary bore  in  the  Bankrupt  Act;  it  could  not  be  to  all 
^^tents  the  same,  because  the  Insolvent  Act  docs  not  require 
^oat  the  party  should  contemplate  taking  the  benefit  of 
*be  act,  whereas  the  intention  of  the  party  to  become  a 
oankrupt  is  necessary  under  the  bankrupt  acts;  but  in 
'^i  other  respects  the  meaning  of  the  phrase  is  the  same» 
^  think  that  voluntariness  implies  the  spontaneous  act  of 
the  party  making  the  transfer  or  assignment,  for  the  pur* 
P^>e  of  satisfying  the  debt  of  the  particular  creditor^. 
^ow  let  us  look  at  the  facts  of  this  case,  and  see  upon 
^hat  it  is  that  the  plaintiffs  can  rely,  in  order  to  shew  that 
^  was  a  voluntary  assignment.    The  transfer  of  the 

(a)  2  C.  &  M.  039. 
^^l«  IT*  S  g  K.  Wt 
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the  defendants  to  keep  any  portion  for  themselves ;  but  Sreh.  of  PUmt, 
on  the  contrary,  the  evidence,  as  far  as  I  can  collect  it  '  ^ 

from  this  bill,  is  rather  that  they  had  it  on  the  under-   Wainwrigrt 
itanding  that  they  were  to  account  to  the  creditors  for  it.      clememt* 
Suppose  even  that  the  insolvent  had  brought  the  money, 
ind  said,  **  I  will  pay  you  60/.,  and  you  will  be  so  good  as 
to  keep  the  rest  for  the  assignees  ;'*  and  they  had  said, 
"  We  shall  do  no  such  thing,  we  mean  to  keep  the  80/. 
for  our  bill  :** — that  would  merely  be  a  sort  of  threat  that 
they  would  so  apply  it,  against  the  will  of  the  insolvent. 
How  can  that  satisfy  the  meaning  of  a  voluntary  payment? 
There  is  no  sense  which  I  can  fix  on  the  word  voluntary, 
that  I  can  make  consistent  with  the  evidence:  for  any 
thing  that  appears  to  the  contrary,  the  defendants  retain 
t portion  of  the  money  to  satisfy  their  own  demand,  against 
the  will  of  the  insolvent.    The  onus  proband!  is  thrown 
Qpoa  the  plaintiffs;   ihef/  must  prove  that  the  transfer 
was  voluntary ;  they  must  give  some  evidence,  shewing 
that  something  was  done  from  which  the  jury  might  infer 
that  it  was  a  voluntary  and  spontaneous  act  on  the  part  of 
the  insolvent,  to  pay  a  particular  creditor  by  means  of  this 
transfer.     Now  it  does  not  appear  to  me,  from  the  be- 
sinning  to  the  end  of  the  case,  that  there  is  any  ground 
'iv  any  such  inference.     It  may  have  been  a  result  inci- 
dental to  the  particular  mode  of  conducting  the  business, 
which  the  insolvent  never  contemplated,  and  to  which  he 
Would  never  have  assented. 

Parke,  B. — I  also  think  that  the  rule  ought  to  be  made 
^lute,  though  I  certainly  have  felt  some  doubt  in  the 
^urse  of  the  discussion,  and  I  am  not  altogether  with- 
^  doubt  at  the  present  moment ;  but  it  seems  to  me, 
^  the  whole,  that  the  plaintiffs  have  not  made  out  that 
tois  it  a  case  of  voluntary  transfer  or  delivery,  within  the 
*Hning  of  the  act  of  Parliament,  of  the  sura  of  money 
'^fed  by  the  defendants  from  the  auctioneer. 
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Erch.  of  PieoM,      The  flction  is  brou£rbt  for  money  had  and  received 
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'  ^     the  use  of  the  insolvents  assignees;  to  which  the  defec:^ 

Wainwright    ants   plead   the  general   issue;    and  under   that   ple^^ 
Clesjent.      rather  apprehend  the  whole  of  this  question  might  Iv  ^ 
been  gone  into.     They  have  also  pleaded  specially,    ^^ 
the  money  said  to  have  been  received  to  the  use  oC  /^ 
assignees  was  originally  received  for  the  use  of  the  ibw 
solvent)   and    they  plead  a  set-off  against   that  sum  of 
money,  as  to  the  sum  of  84/.,  for  their  bill  for  husineu 
done  for  the  insolvent.     Tiie  plaintiff  replies,  that  the 
money  so  received   was   received   in   consequence  of  i 
voluntary  transfer  and  delivery  by  the  insolvent  to  tht 
defendants,  being  creditors,  within  three  months  befort 
the  time  when  he  took  the  benefit  of  the  Insolvent  Act, 
and  also  with  the  intent  on  his  part  of  taking  the  beoeiit 
of  the  Insolvent  Act ;  and  that  is  the  issue  we  are  to  dis- 
pose of.    The  defendants  have  a  right  to  treat  that  as  the 
only  issue  in  the  cause,  so  far  as  relates  to  the  sum  of  StL; 
as  to  that  sum   the  question  is  raised  in   form  on  the 
pleadings,  and  on  that  point  the  plaintiffs  are  tied  upbjf 
the  form  of  the  issue.     That  brings  us,  therefore,  to  the 
question,  whether  the  sum  of  money  received  under  tha 
circumstances  which  appear  on  the  facts  of  this  case,  wii 
a  sum  which  could  be  said  to  be  received  by  a  voluntary 
transfer  or  delivery  by  the  insolvent  to  the  defendantii 
being  creditors.     [His  lordship  stated  the   facts  of  tba 
case,  and  then  proceeded.]     The  act  insisted  upon  M 
being  the  voluntary  transfer  or  delivery  of  the  money  ftii    i 
by   the  auctioneer,  is  an  order  given  by   the   insolfent    | 
to  the  auctioneer  to  account  to  the  defendants  for  tb^    \ 
surplus,  in  pursuance  of  which  they  received  it  from  dM|    \ 
auctioneer  :  and  the  question  is,  whether  that  is  or  ispst   i 
a  voluntary  transfer  or  delivery  within  the  meaning  of  llH   j 
act  of  Parliament.     Now  it  is  contended  on  the  part  fl^  ^ 
defendants,  that  it  is  not  within  the  meaning  of  the  act|  <M|    ! 

several  grounds  9  thatj  in  the  first  placej  the  defendllll  ! 
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not  in  the  situation  of  creilitors  at  all,  as  they  had  Bxch,  of  PUas, 

1838. 
not  completed  any  action  in  which  they  were  engaged  for  ^ 

him  ;  but  I  think  it  clear^  that  in  respect  to  advice  uncon-   Wainwriout 
nected  with  the  bills  of  costs  in  the  actions^  they  might      clement. 
have  sued  him  at  the  time  the  order  was    given;   and 
therefore  it  appears  to  me  to  be  clear  that  they  stood 
Id  the  situation  of  creditors:  this  point,  therefore,  appears 
not  to  be  made  out  on  the  part  of  the  defendants.     Then 
it  is  said  the  act  is  not  spontaneous.     I  own  I  do  not  feel 
quite  disposed  to  go  along  with  the  observations  made  by 
my  Lord  Chief  Baron  on  that  part  of  the  case ;  for  it  is  not 
what  took  place  at  the  meeting  of  creditors,  but  the  order 
given  to  the  auctioneer  to  pay  over  the  sum  in  dispute  to  the 
defendants,  which  it  is  said  operates  as  a  transfer;  and  that 
Appears  to  have  been  the  spontaneous  act  of  the  insolvent 
l^imself,  or  at  least  an  act  which  he  did  in  consequence 
of  advice  given  by  the  defendants  as  his  legal  advisers.     I 
^ink,  certainly,  that  act  may  be  considered  a  spontaneous 
^t  CD  the  part  of  the  insolvent ;  but  I  am  not  prepared 
to  say  the  plaintiffs  have  made  out  what  is  the  gist  of  the 
Case,  as  to  this  being  a  voluntary  transfer  on  the  part  of 
^e  insolvent.    The  construction  which  the  cases  have 
Siven  to  the  term  **  voluntary,''  is,  that  the  act  must  be  not 
Only  spontaneous,  and  originating  with  the  bankrupt  or 
insolvent  himself,  but  it  must  also  be  the  act  of  trans- 
ferring/or  the  benefit  of  a  particular  creditor  or  creditors; 
^d  what  it  appears  to  me  is  not  made  out  by  the  plain- 
ts, is,  that  this  order  to  receive  the  money  was  a  transfer 
^'  delivery  of  the  money  to  the  defendants  as  creditors. 
On  looking  at  the  clause,  I  think  it  only  means  to  render 
void  the  act  of  delivery  which  is  to  give  a  benefit  to  the 
creditor,  that  is,  by  which  he  is  intended  to  acquire  some 
property,  either  general  or  special,  in  the  goods  or  money 
transferred,  by  way  of  security  or   satisfaction   for  his 
debt;  but  that  is  not  the  case  here,  for  the  order  is  not 
given  to  the  auctioneer  to  pay  the  defendants^t  as  the  erC' 
iSfcTM  of  the  insolvent,  but  in  the  character  of  agents ; 
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Bxch.  of  piMi,  and  there  was  no  contemplation  to  give  them  any  prope>|« 
*  ^     in  or  claim  on  the  fund.     It  seems  to  roe  to  be  analogoiv 

Wainwrioht    to  the  case  put  by  myftclf  in  the  course  of  tlie  argunieiy^ 
CLBME28T.      of  A"  agent  abroad  receiving  a  debt  due  to  his  principi/. 
it  is  paid  to  the  agent,  not  for  his  own  benefit,  but  for  the 
principal  in  England)  althoughi  in  consequence  of  the  lab* 
sequent  insolvency  of  the  principal,  he  is  entitled  to  lei 
off  his  own  debt.    So  here,  the  money  was  to  be  held  bj 
the  defendants  in  their  character  of  agents.    If  it  had  ap- 
peared that  the  defendants  had,  with  the  concnrreneeef 
the  insolvent,  received  the  money  in  question  to  hold  ith 
deposit  for  themselves  and  other  creditors,  then  I  tbisk 
it  would  have  fallen  precisely  within  this  clause  of  (hi 
act  of  Parliament.    It  apiiears  to  me  that  that  bet  il 
not  made  out ;  for  though  it  is  clear  it  was  all  the  imoi- 
vent  had,  yet  the  defendants  were  not  to  hold  it  as  tmsteei 
accountable  to  the  different  creditors,  and  communicating 
to  them  that  they  were  so,  nor  to  hold  any  part  of  it  ibr 
themselves ;  but  it  was  received  by  them  from  the  aoe- 
tioneer,  and  remained  in  their  hands,  as  agents,  and  the 
insolvent  might  have  countermanded  the  application  of 
the  money  to  the  creditors  or  any  body  else.    On  (he 
whole,  therefore,  this  does  not  appear  to  me  to  be  a  trant* 
fer  or  delivery  to  or  for  the  benefit  of  any  particokr 
creditor.    On  this  ground,  though  I  must  own  I  felt  sods 
doubt  in  the  course  of  the  enquiry,  it  seems  to  me  (bit 
this  case  is  not  within  the  statute,  and  the  rule  nuut 
therefore  be  made  absolute  for  a  nonsuit. 

Gurnet,  B. — I  entirely  concur  in  the  opinion  of  Off 
Lord  Chief  Baron.  It  is  alleged  in  the  replication  (hit 
this  was  a  voluntary  transfer;  that  issue  is  on  the  pUB" 
tiffs,  and  they  are  to  make  out  that  there  was  a  volunttf} 
transfer  or  delivery  to  the  defendants  within  the  stttiilft 
I  think  they  have  not  made  that  out^  but  that  the  evideofli 
if  rather  the  other  way.  ^ 

Rub  abaoltli>^ 
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Chanter  v.  Hopkins. 


MPSIT*  The  declaration  stated,  that  the  defend-  Tht  deftadant 

indebted  to  the  plaintiff  in  the  sum  of  15/.  \5s.,  pUiintifr,  the 

licence,  consent,  and  permission  of  the  plaintiflf  j^venUon*^*" 

then  ffranted  by  him  to  tlie  defendant  at  his  re-  known  as 

.  ,  .  "Chanter'i 

9  erect,  set  up,  and  use,  at  and  upon  certam  pre-  nnoke-con- 

*  the  defendant,  a  certain  patent  invention,  whereof  J^'"e"*||"/fo|. 

intiff  was  then  the  owner  at.d  proprietor,  called  losing  wririen 

*^      ^  ^  order:— ''Send 

'*8  Smoke-consuming  Furnace,   and   to  use  and  me  your  patent 

le  same  for  the  use  and  benefit  of  the  defendant;  p^fitu^r'to  ft^ 

>atent  invention  of  the  plaintiff  the  defendant  had  "p  "^^  *'rf.''*"» 

■  copper  with 

^cted,  used,  set  up,  and  applied  to  his  own  use  and  J^^^  smoke- 
under  and  by  virtue  of  the  said  license  and  per^  nace.   Patent 
There  were  also  counts  for  goods  sold,  and  for  tS^^]^vlll\l 
id  labour.     Plea,  non  assumpsit.  exceed  5/.  5«.; 

,    ,  engineers  time 

le  trial  before  Gurnet/,  B.,  at  the  London  sittings  fixing,  7«.  6d. 

Der  dav  "     Tha 

It  Easter  Term,  it  appeared  that  the  plaintiff  was  pUintitTaccord- 

prietor  of  a  patent  for  the  invention  of  a  furnace  |S|'^efeia7„?i 

ve,  having  an  apparatus  for  the  purpose  of  con-  premises  one  of 

I  T^l         1    r      1      .  U  .  his  patent  fur. 

Its  own  smoke.       Ihe   defendant,  a  brewer  at  naces,  butitwas 

I,  Huntingdonshire,  applied  to  him  for  one  of  his  oT^anyTsJfo^ 

furnaces,  by  the  following  written  order:  ****  purpose*  of 

"  **  a  brewery,  and 

**  o      ¥  •/*  1    r^       .     «nA^  was  returned  10 

"  St.  Ives,  loth  Sept.  1885.  the  plaintiff;  — 

id  me  your  patent  hopper  and  apparatus,  to  fit  up  £t^*  imputed** 

iring  copper  with  your  smoke-consuming  furnace.  *°  *^*  pUimiff), 

^   l^  \      ^         ,  ^«t  ihere  was 

right,  15/.  15^.;  iron  work  not  to  exceed  5/.  Bs*;  not  an  implied 

t     -.     _  i»    .  w      ^f  1  warranty  on  hii 

r  8  time  fixmg,  7s.  6rf.  per  day.  part  that  the 

"  Richard  Hopkins,  Vine  Inn/'  'Z:i7::tt 

^  the  purposes  of 

mace  and  apparatus  were  accordingly  sent  m  the  a  brewery;  but 

ber  following,  and   put  up  upon  the  defendant's  an't'hlvLg  de"  " 

8  under  the  superintendence  of  a  workman  of  the  order 'the'' *r* 

cular  machiDC 
Hm,  tilt  plaintiff  pcrforined  his  part  of  tha  oontraet  by  MppljiOf  tluU  machine,  and  wu 
Noofcr  tiM  whole  I5k  lit,,  the  price  of  the  patent  ri^t. 
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*«?*.  rf  PUoi,  plaintiff.    On  the  plaintiff's  applying  for  paymei 
^     following  letter  was  written   to  him  by  the  defei 
Chanter      attorney : 

9. 

HoFKiNi.  u  sjr^  gj^  j^^g^  ggtij  Dec.  li 

"  By  your  contract  with  Mr.  Hopkins,  you  were 
the  work  to  his  furnace  in  such  a  way,  that  there 
be  a  great  saving  of  coals ;  that  there  was  to  be  nc 
emoke  than  from  a  common  chimney;  that  consid 
time  was  to  be  saved  in  the  work  of  the  brewery,  am 
there  was  to  be  less  labour  at  the  furnace.  Inste 
tliese  advantages,  the  new  furnace  consumes  quite  as 
coals  as  the  old  one ;  there  is  quite  as  much  smoke ; 
are  several  hours'  more  time  consumed  in  brewing 
there  is  a  vast  deal  more  labour  at  the  furnace,  an 
copper  is  very  much  injured.  Under  these  circumst 
we  are  directed  by  Mr.  Hopkins  to  apply  to  you  foi 
pensation ;  and  unless  the  same  be  made,  and  the  ol 
nace  restored,  within  seven  days  from  this  day,  an 
will  be  brought  against  you  for  the  injury  sustainedi 

The  firm  of  which  the  plaintiff  was  a  member,  repl 
follows : 

**  Gentlemen,  London,  30th  Dec.  If 

*'  We  are  not  a  little  surprised  at  the  terms  of 
letter  received  yesterday  in  our  Mr.  Chanter's  abs 
On  examining  our  man,  we  find  the  furnace  he  er 
worked  extremely  well  when  he  was  there,  but  he  saj 
fireman  has  a  determined  opposition  to  it,  and  if  sui 
the  case,  the  very  best  of  inventions  cannot  be  mai 
answer.  We  have  no  difficulty  of  sending  fifty  wiln 
into  Court  to  prove  all  we  ever  engaged  with  Mr.  Hopl 
we  therefore  distinctly  inform  you,  we  shall  enfora 
payment  of  our  demand  on  Mr.  Hopkins ;  and  if  Mr.! 
kins  refuses  payment,  we  presume  you  will  wish  the  ( 
xnent  sent  you.  You  will  oblige  us  to  say  Mr*  Hopl 
determination )  ours  you  have  without  altention." 
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The  defendant  subsequently  sent  back  the  furnace  to  Xm^  pf  P^tut 
^he  plaintiff's  premises  in  London.     The  plaintiff  proved  '  ^ 

"that  his  patent  furnace  was  in  much  use,  and  was  an  arti-      Chantcr 

mm 

de  well  known  in  the  market;  and  called  several  witnesses      HoruNii 
of  different  trades,  who  stated  that  they  had  used  the 
apparatus  to  much  advantage,  and  that  it  consumed  a 
great  portion  of  its  smoke.     On  the  other  hand,  the  de- 
fendant proved  that  it  had  not  been  of  any  service  on  his 
premises ;  and  he  offered  evidence  of  conversations  with 
the  plaintiff  before  the  order  was  given,  for  the  purpose 
of  shewing  that  the  plaintiff  knew  the  apparatus  was  to 
be  used  in  a  brewery,  for  which  it  was  alleged  that  it  was 
not  suitable*     No  fraud,  however,  was  imputed  to  the 
plaintiff*     This  evidence  was  objected  to,  but  the  learned 
Judge  received  it,  subject  to  the  opinion  of  the  Court  as 
to  its  admissibility.     It  was  contended  for  the  defendant, 
that  under  the  circumstances,  there  was  an  implied  war- 
ranty on  the  part  of  the  plaintiff,  that  a  smoke-consuming 
fnniace    should    be   furnished  to  the  defendant  which 
ahould  be  useful  tit  a  braoery.    The  learned  Judge  re- 
served leave  to  the  defendant  to  enter  a  verdict  for  him, 
if  the  Court  should  be  of  that  opinion :  and,  under  his 
direction,  a  verdict  was  found  for  the  plaintiff,  damages, 
15^15^.;  the  jury  stating  also,  in  answer  to  a  question 
from  the  learned  Judge,  that  in  their  opinion  the  patent 
faroace  was  useless  to  the  defendant  as  a  brewer. 

BylcM  having  obtained  a  rule  nisi  to  enter  a  verdict  for 
the  defendant,  pursuant  to  the  leave  reserved,  or  for  a  new 
trial,  or  to  reduce  the  damages, 

Erie  and  Saunders  now  appeared  to  shew  cause;  but 
Ihe  Court  called  upon 

Byles  to  support  the  rule. — The  written  order  itself, 
which  was  accepted  by  the  plaintiff,  imports  an  implied 
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JbeA.  ^  PUi^  warranty  that  the  furnace  supplied  to  the  defendant  thami^ 

consume  its  own  smoke.   It  is  tliere  designated  "  Chanter^i^^^i 


smoie^onsuming  furnace/*  and  the  plaintiff  is  informe 

that  the  defendant  is  about  to  uss  it  as  a  brewer.    T\\9^^i% 

circumstances  under  which  the  written  contract  was  made, 

as  they  appear  from  the  correspondence  and  the 

sations  with  the  plaintiff,  were  also  evidence  to  apply  th» 

contract.     They  shewed  that  the  plaintiff  knew  the  app 

ratus  was  to  be  used  for  a  brewery,  and  were  admissibi 

in  evidence  to  put  a  sense  upon  the  written  contract,  an* 

to  shew  that  it  imported  an  implied  warranty  that  the  fu 

nace  should  consume  the  smoke  in  a  brewery.    [^Par^ 

B. — ^The  whole  turns  on  the  construction  of  the  writ 

order;  you  cannot  import  any  addition  into  it  which  is  n 

in  writing;  and  you  do  not  impute  fraud.]    The  writ 

order  itself,  then,  contains  on  implied  warranty  that  t 

apparatus,  if  properly  used,  shall  be  fit  for  the  purpose 

a  brewery.    Jones  v.  Bright  (a)  is  an  authority  itron^^  1  Jf 

in  favour  of  the  defendant.  There  the  plaintiff  purch 

from  the  warehouse  of  the  defendant,  the  manufactu; 

copper-sheathing  for  a  ship ;  and  the  defendant,  who 

the  purpose  for  which  it  was  wanted,  said,  **  I  will  sop; 

you  well."    It  was  held  that  this  was  an  implied  warra 

that  the  copper  was  fit  for  that  purpose.    Besif  C. 

says — ''  In  a  contract  of  this  kind,  it  is  not  necessary  tt 

the  seller  should  say, '  1  warrant  ;*  it  is  enough  if  be 

that  the  article  which  he  sells  is  fit  for  a  particular  p 

pose.    But  I  wish  to  put  the  case  on  a  broad  princif^^^ 

If  a  man  sells  an  article,  he  thereby  warrants  that  i 

merchantable— that  it  is  fit  for  some  purpose.    If  he 

it  for  a  particular  purpose,  he  thereby  warrants  it  fit 

that  purpose.**    In  the  previous  case  of  Gray  t.  Cox 

there  cited,  Abbott ^  C.  J.,  had  laid  down  the  aame  A 


(a)  6  Biogh.  583;  S  M.  &  P.        {h)  4B.&Gr.  106;  60. 
165.  200;  1C.&P.184. 


i 


trioe  It  Niti  PrioSy  and  it  undoubtedly  appears  that  his  EtdL  tf  PUu^ 

1RAA 

opinion  was  not  supported  by  the  rest  of  the  Court;  but 
the  ease  was  decided  on  a  different  ground,  viz.,  that 
m  illegstion  of  a  warranty  that  the  copper  purchased 
should  be  ''  good,   sound,  substantial,  and  serviceable 
oopperi**  was  not  proved  by  merely  shewing  a  purchase  of 
copper  sheathing  at  the  ordinary  market  price.    The  case 
€)f  Street  t.  Blay  (a)  is  even  stronger  than  that  of  Jones 
'yf^Brigkit  since  it  not  only  assumes  that  the  purchaser 
nay,  under  such  circumstances,  insist  on  a  breach  of  war- 
xsnty,  but  lays  it  down  thati  if  he  have  no  opportunity  of 
Jttcertaining  the  quality  of  the  chattel  before  he  orders  it, 
lie  mayi  if  it  do  not  answer  the  warranty,  rescind  the  con- 
Irsct  and  return  the  chattel,  after  having  kept  it  a  reason- 
aUe  time  for  the  purpose  of  trial.     Lord  Tenierden  says, 
^It  is  to  be  observed,  that  altliough  the  vendee  of  a 
specific  chattel,  delivered  with  a  warranty,  may  not  have 
a  right  to  return  it,  the  same  reason  does  not  apply  to 
cues  of  executory  contracts,  where  an  article,  for  instance, 
ii  ordered  from  a  manufacturer,  who  contracts  that  it 
ihJI  be  of  a  certain  quality,  or  fit  for  a  certain  purpose, 
ud  the  article  sent  is  such  as  is  never  completely  ac- 
cepted by  the  party  ordering   it.     In  this   and  similar 
cases,  the  latter  may  return  it  as  soon  as  he  discovers  the  de- 
feet,  provided  he  has  done  nothing  more  in  the  mean  time 
dlan  was  necessary  to  give  it  a  fair  trial."    This  was  an 
^ecutory  contract  of  (he  kind  here  spoken  of;  it  was  not 
Uie  case  of  a  specific  chattel,  definitively  ascertained  and 
appropriated  to  the  buyer.     [Parke^  B. — Here  the  written 
Order  defines  the  thing  that  is  wanted;  viz.,  a  smoke-con- 
•Uming  furnace  according  to  the  plaintiff's  patent — if  that 
%»tiele  is  supplied,  the  order  is  complied  with.    The  dif- 
ference between  this  case  and  that  of  Jones  v.  Bright,  is, 
ttiat  here  the  subject  of  the  contract  is  defined,  and  de- 
aecurately,  by  the  buyer.    The  object  for  which  he 

U)2B.&AdoL456. 
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EteiL  of  PkMs^  wanted  it  is  immaterial ;  that  is  his  own  affair,  the  artl 
^     ^  *  ^     being  accurately  defined  independently  of  that  obje^^  ,^^. 
Cbanter      Suppose  the  order  were  for  a  horse  to  draw  the  buy    ^i^  , 
Hopkins,      carriage,  would  there  not  be  an  implied  warranty  that        ^i 
horse  should  be  fit  for  that  purpose  ?  [Parke,  B. — Th^^^ - 
not  the  same  case  as  this:   there   the  seller  knows    ^^ 
object  for  which  the  horse  is  wanted,  and  no  partic/y^r 
horse  is  specified :  but  suppose  the  buyer  said,  ''  Beo^ 
that  bay  horse  in  the  third  stall  of  your  stable,  to  draw  im^ 
carriage,"  then  if  it  did  not  draw  the  carriage)  it  wouT^^ 
be  the  buyer's  concern.] 

At  all  events,  the  evidence  was  admissible  in  reductioi 
of  damages ;  Street  v.  Blat/.     [Parie^  B. — I  do  not 
how  you  can  reduce  the  damages ;  the  article  ordered 
supplied,  and  the  price  of  the  patent  right  is  fixed  by  tb 
defendant  himself  at  fifteen  guineas.] 


^e 


Lord  Abinger,  C.  B. — I  think  the  rule  must  be 
charged.    A  good  deal  of  confusion  has  arisen  in  many 
the  cases  on  this  subject,  from  the  unfortunate  use  made 
the  word  "  warranty."  Two  things  have  been  confounde^^^-t/ 
together.    A  warranty  is  an  express  or  implied  8tatem( 
of  something  which  the  party  undertakes  shall  be  part 
a  contract;  and  though  part  of  the  contract,  yet  coUai 
ral  to  the  express  object  of  it.     But  in  many  of  the  a 
some  of  which  have  been  referred  to,  the  circumstance 
a  party  selling  a  particular  thing  by  its  proper  descc-^p- 
tion,  has  been  called  a  warranty;  and  the  breach  of  8L3K«1i 
contract,  a  breach  of  warranty ;  but  it  would  be  better*  to 
distinguish  such  cases  as  a  non-compliance  with  a  coniMT^iet 
which  a  party  has  engaged  to  fulfil;  as,  if  a  man  ofiferfl^  to 
buy  peas  of  another,  and  he  sends  him  beans,  he  d€X8 
not  perform  his  contract ;  but  that  is  not  a  warranty;  thero 
is  no  warranty  that  he  should  sell  him  peas ;  the  contract 
is  to  sell  peas,  and  if  he  sends  him  any  thing  else  io  tbeiK 
steadj  it  is  a  non-performance  of  it.    So  if  a  man  were  I 
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cler  copper  for  sheathing  ships — that  is  a  particular  E»eh,  of  Phas, 

pper,  prepared  in  a  particular  manner;  if  the  seller  '  ^ 

nds  him  a  different  sort,  in  that  case  he  does  not  comply      Chantbr 

^nrith  the  contract :  and  though  this  may  have  been  consi-      Hor&iNf, 

id ^ red  a  warranty,  and  may  have  been  ranged  under  the 

^Isiss  of  cases  relating  to  warranties,  yet  it  is  not  properly 

so*    Now,  in  the  present  case,  the  question  is,  whether  or 

vio  the  order  has  not  been  complied  with  in  its   terms. 

"^^f^hat  is  the  order  ?   It  is  an  order  for  one  of  those  engines 

oF  which  the  plaintiff*  was  known  to  be  the  patentee;  he 

y^rsks  not  obliged  to  know  the  object  or  use  to  which  the 

defendant  meant  to  apply  it;  and  it  is  admitted  there  is  no 

fraud.    If,  when  the  plaintiff^  received  such  an  order,  he 

had  known  it  could  not  be  so  applied,  and  felt  that  the 

defendant  was  under  some  misapprehension  on  the  subject, 

ttnd  that  he  was  bu)'ing  a  thing  on  the  supposition  that  he 

<^oiil(I  apply  it  to  that  use,  when  the  plaintiff^  very  well 

knew  he  could  not,  in  that  case  it  might  affect  the  contract 

on  the  ground  of  the  suppression  of  a  material  fact;  that 

Bright  be  a  question  for  the  jury.     Or  if  the  terms  of  the 

contract  were  proposed  by  the  plaintiff*  himself,  such  as, 

'  I  will  send  you  one  of  my  smoke-consuming  furnaces, 

^hich  shall  suit  your  brewery  ;*'  in  such  case  that  would  be 

^  Warranty  that  it  should  suit  a  brewery.    But  in  this  case 

^^  fraud  whatever  is  suggested ;  and  the  case  is  that  of 

•n  Order  for  the  purchase  of  a  specific  chattel,  which  the 

*^^}er  himself  describes,  believing,  indeed,   that  it  will 

^''swer  a  particular  purpose  to  which  he  means  to  put  it ; 

^^t  if  it  does  not,   he   is  not  the  less  on  that  account 

"^Utid  to  pay  for  it.     Tlie  seller  does  not  know  it  will  not 

'^^t  his  purpose,  and  the  contract  is  complied  with  in  its 

^^ttus.     It  appears  to  me  that  this  is  the  ordinary  case  of 

*  %an  who  has  had  the  misfortune  to  order  a  particular 

^'^H.ttel,  on  the  supposition  that  it  will  answer  a  particular 

purpose,  but  who  finds  it  will  not.    I  think  there  is  DQ 

Stoiind  at  aU|  thereforei  to  disturb  the  verdict. 
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Xff*.  9f  PImm,  Paekb,  B. — I  also  think  there  is  no  ground  in  tbi 
looo.  £»^^  disturbing  the  verdict  The  rule  of  law  is  cleai 
you  cannot  add  to  or  diminish  a  written  contract  I 
thing  in  parol  which  may  have  occurred  between  tb( 
ties*  If  indeed  there  has  been  any  fraudulent  repr 
ation«  the  buyer  may  relieve  himself  from  the  contract 
ground  of  fraud  ;  but  here  the  defendant  does  not  pi 
to  impute  fraud  to  the  plaintiff.  He  cannot  then  be  al 
to  give  parol  evidence  as  to  any  warranty  not  con 
in  the  agreement  itself;  and  the  question  is  the 
reduced  to  the  construction  of  the  words  of  the  agree 
as  contained  in  the  order.  Now  I  agree  with  the  aut 
which  Mr.  Byles  has  referred  to,  of  Jones  v.  Brighi, 
an  order  is  given  for  an  undescribed  and  unascert 
thingi  stated  to  be  for  a  particular  purpose,  which  the 
ufacturer  supplies,  he  cannot  sue  for  the  price,  unless  i 
answer  the  purpose  for  which  it  was  supplied.  Tfa< 
may  be  illustrated  by  the  example  which  has  been  d 
referred  to.  Suppose  a  party  offered  to  sell  me  a  he 
such  a  description  as  would  suit  my  carriage ;  he 
not  fix  on  me  a  liability  to  pay  for  it,  unless  it  were  a 
fit  for  the  purpose  it  was  wanted  for;  but  if  I  desci 
as  a  particular  bay  horse,  in  that  case  the  contract  i 
formed  by  his  sending  that  horse;  and  it  appears 
that  the  present  is  a  similar  case.  The  order  is— '^ 
me  your  patent  hopper  and  apparatus,  to  fit  up  my  bn 
copper  with  your  smoke-eonsuming  furnace*^  The 
chase  is  of  a  defined  and  well-known  machine.  The  pL 
has  performed  his  part  of  the  contract  by  sending  tha 
chine;  and  it  is  the  defendant's  concern  whether  it  an 
the  purpose  for  which  he  wanted  to  use  it  or  not. 
read  the  contract,  all  the  plaintiff  has  to  do  is  to  aei 
patent  machine,  and  whether  it  answers  the  purp 
the  defendant  or  not,  with  that  the  plaintiff  has  noth 
do ;  he  has  furnished  the  machine  contracted  for,  a 
is  entitled  on  that  contract  to  recover  the  stipulated 
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Bunelyi  fifteen  guineas.    On  these  grounds,  it  appears  to  M»A.  of  Pftot, 

1  AAA 

■e  that  the  verdict  was  right,  and  that  the  rule  ought  to     s^_^^^l^ 
ke  discharged.  Cbaktbr 

Rule  discharged. 


Blow  v.  Wyatt. 

V.  TURNER  had  obtained  a  rule  to  shew  cause  why  where  a  etuw 
tlic  plaintiff  should  not  pay  the  costs  of  the  day  for  not  ^  uw"bJUh 
proceeding  to  trial,  under  the  following  circumstances: —  Pf?"*  ■°!*^*'*' 
Tvo  actions  of  trespass  had  been  brought  by  the  plaintiff  drawshisrecord, 
igiinst  the  defendant,  one  in  the  Court  of  Queen's  Bench|  entitled  to  cmu 
the  other  in  this  Court.     The  plaintiff  took  down  both  ®f?*iyf 

^  ^  although  he 

these  causes  to  trial  at  the  last  Summer  Assizesi  and  might  have  pro- 
entered  them  in  the  Marshal's  list,  in  the  above  order*  the  cause  upon 
The  defendant  also  took  down  the  cause  in  this  Court  by  |f*by*roXf  "*' 
proviso,  and  entered  it  in  the  Marshal's  list  next  after  Bui  he  it  not  m 

entitled  when, 

(he  plaintiff's  entry  of  the  same  cause.  The  action  brought  by  content  of 
in  the  Court  of  Queen's  Bench  was  tried  first,  and  whilst  caute'wat^inado 
the  jury  had  retired  to  consider  their  verdict,  the  asso-  »«»*net. 
ciate  reached  the  cause  as  entered  by  the  defendant,  the 
plauntiff  having  withdrawn  his  record   in  the  action  in 
tlkia  Court ;  but  on  its  being  called  on,  by  agreement  be- 
tween the  plaintiff  and  defendant,  it  was  made  a  remanet. 

Channell  shewed  cause. — Although  the  plaintiff  with- 
4vew  the  record  as  entered  by  him,  yet  the  defendant's 
^ntry  of  it  remained ;  and  as  the  cause  was  reached)  he 
bad  an  opportunity  of  trying  it  and  disposing  of  it;  his 
x^ot  proceeding  to  trial  was  therefore  his  own  fault,  and 
1&«  has  no  right  to  the  costs  of  the  day  for  the  plaintiff's 
s&cyt  proceeding  to  trial. 

C.  Turner^  contra. — When  the  record  is  taken  down 
^  both  partiesi  the  cause  entered  by  the  plaintiff,  if 
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Bxeh.  tj  PUoi,  entered  in  time,  is  the  one   which  ouffht  to  be  tried 

1838. 

and  the  defendant  is  bound  to  be  there  with  his  wi 


nessesi  and  is  entitled   to  the   costs  of  the  day  if  tb 
plaintiff  fails   to   try   the  cause:    Rex  v.  Macleod  (a 
Tidd's  Pr.  vol.  2,  pp.  759,  760,   (9ih   edition);  Rex 
Halse  (6).     In  the  Common  Pleas  costs  are  allowed  to  t 
defendant  though  he  enter  a  ne  recipiatur.   So  also,  in  t 
King*s  Bench   and  Common  Pleas,  where  the  plainL'S 
had  a   special  jury,  and  neither  party   prayed  a  tal^^ 
(Tidd's  Pr.  759.)   And  in  the  Common  Pleas,  where  b 
the  plaintiff  and  defendant  gave  notice,  but  neither      of 
them  went  on  to  trial,  it  was  holden  that  they  were  bo  ^1i 
entitled  to  costs.    (Ibid.)     That  is  expressly  in  point,  st^VKl 
for  it  is  cited  the  Practical  Register,  405.     That  boot 
has  been  referred  to  in  the  Inner  Temple  Library.     X^lie 
case  was  Reading  v.  Grafton,  Michaelmas,  13  Geo.  1,  a-vid 
it  is  as  follows:  *'  Cooke. — The  judges  were  moved  in  ^Iie 
Treasury,  for  their  directions  to  the  prothonotary,  in  taic* 
ing  costs,  both  for  the  plaintiff  and  defendant  not  goin^  to 
trial.   The  case  was  this :  the  defendant  gave  notice  of  trial 
by  proviso ;  the  plaintiff  also  gave  notice  of  trial ;  neith^' 
went  on  to  trial  or  countermanded,  and  both  got  rules  fot 
costs  for  not  proceeding  to  trial.     Sir  George  Cooke,  pro< 
thonotary,  doubted  whether  both  were  entitled  to  costs; 
and  the  judges  were  of  opinion,  that  as  both  sides  ga^^ 
notice  of  trial,  so  likewise  both  sides  were  entitled    ^^ 
costs  for  not  going  on  to  trial.*'     According  to  that  a<^* 
thority,  the  defendant  is  clearly  entitled  to  his  costs,  ai^^ 
if  the  plaintiff  has  a  right  to  his  costs  from  the  defeo 
ant,  he  may  make  that  the  subject  of  a  distinct  motion. 


Per  Curiam. — When  the  plaintiff  withdrew  his  rcco; 
the  defendant  might  have  tried  his  cause  by  proviso,  an 
therefore  he  cannot  allege  that  be  has  lost  a  trial  by  th 

(a)  i  East,  206  («)»  {h)  Ry«  *  M.  20. 


MICHAELMAS  TERM,  2  VICT.  409 

pliinliff's  derault.    According  to  the  authority  referred    Bxeh.  of  Pieas, 
to,  both  parties  would  be  entitled  to  the  costs  of  the  day,  '  > 

and  we  were  at  first  disposed  to  enlarge  this  rule  for  the         Blow 
pnrpose  of  enabling  the  plaintiff  to  make  a  cross  motion:        wtatt. 
botwe  are  now  of  opinion  that  the  parties  having,  by 
agreement  between  them,  consented  to  make  the  cause  a 
nmanet,  that   distinguishes  it  from  the  authority  relied 
upon,  and  this  rule  ought  to  be  discharged. 

Rule  discharged. 


Case 


HiTCHMAN  r.  Walton. 
. — The  first  count  of  the  declaration  stated,  that  a   virhere  a  ies>ee 

tftu^^^   •  1  .  T  ¥  1  •      ^  1        fof  years  mort- 

^^rtam  messuage  and  premises  at  Hampsteacl  were  m  the  gaged  hu  leaiei 
possession  and  occupation  of  one  James  Pett,  as  tenant  Jnd*l\erM?l"* 
•hereof  to  the  plaintiff,  the  reversion  thereof  then  and  still   *he  premiset, 

l^^i  .  1  1   •      -A*  1      t  1  .1        1  •       *"^  afterwards 

^'^longing  to  the  plamtiif,  and  that  while  they  were  so  in  became  hank- 
ie possession  and  occupation  of  the  said  James  Pett,  the  [JlaJ  ihi  mort- 
d^fendant  pulled  down,  removed,  and  destroyed  certain   gagfe^'ght 

-J  ,  '  ....  declare  in  case 

^Xtures  being  on  the  said  premises,  and  in  so  doing,  dila-  as  reversioner 

^»  m  t    •    '         t  %    ^  It  •I  1  aguinst  the  as- 

Pldated,  injured,  and  destroyed  the  said  messuage  and  pre-  gign^e  of  the 
^ises,  and  afterwards  converted  and  disposed  of  the  said    JemoviuVfil^ 
fixtures  to  his  own  use.     The  second  count  was  in  trover   ^"*^««  ^^^"^  »*»« 

«•  1  •/!•       T»i  premises,  where- 

ver fixtures^  chattels,  and  effects  of  the  plaintiff.     Pleas,   by  they  were 

1st,  not  guilty ;  2ndly,  to  the  first  count  of  the  declaration,  inju^cd^and" 
that  the  premises  in  that  count  mentioned  were  not  in  the   ihat  he  was  also 

'•  entitled  to  re- 

potsession  and  occupation  of  the  said  James  Pett,  as  tenant  cover  in  trover 

thereof  to  the  plaintiff,  in  manner  and  form  &c. ;  3rdly,  assignee  the 

to  the  second  count,  that  the  plaintiff  was  not  possessed  l^^^^^^J  ^l^^^ 

ma  of  his  own  property  of  the  said  fixtures,  &c.,  in  man-  ther  landlord's 

^^        J  r  o  I  •   1    •  •    •        1  or  tenant's, 

ner  and  torm  &c. ;  on  wnicii  issues  were  joined.  which  were 

affixed  to  the 
premises  before 
tlse  cxecudoii  of  the  mortgage,  although  there  was  a  covenant  in  the  original  lease  to  the  mort- 
al to  yield  up  to  the  lessor,  at  the  determination  of  the  term,  "  all  fixtures  and  things  to  the 
belonging  or  to  belong," 


VOl-  IV.  F  F  M.  W. 
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AreA.  0/  Pleat,      At  the  trial  before  Gurney^  B.,  at  the  Middlesex  si  ^^^ 

tings  after  Trinity  Term,  the  following  facts  appeared  :- 


HiTCHMAN  By  indenture  of  lease,  dated  5th  July,  18S1,  one  Mastei 
Walton,  demised  the  premises  in  question  to  Pett  for  the  term  oi 
twenty  years,  subject  to  a  covenant  by  Pett  "  to  surrender 
and  yield  up  the  said  messuage  or  tenement  and  premised 
at  the  end  of  the  said  term  thereby  granted,  in  a  good 
state  of  repair  and  condition,  together  with  all  partitioni^ 
doors,  windows,  casements,  bells,  bars,  hinges,  locks,  keys, 
shelves,  dressers,  pumps,  pipes,  cisterns,  and  all  other 
fixtures  and  things^  to  the  said  messuage  or  tenement, 
or  any  part  thereof,  belonging  or  to  belongs  reasonable 
use  and  wear  thereof  in  the  mean  time  only  excepted.** 
Pett  entered  and  occupied  under  this  demise,  and  in 
September,  1832,  assigned  to  the  plaintiff  by  way  of 
mortgage,  for  securing  a  sum  of  300/.,  the  lease,  and  all 
the  estate,  right,  title,  and  interest  of  him,  Pett,  in  the 
premises,  subject  to  a  proviso  for  making  void  such  assign- 
ment on  paymenc  of  the  principal  and  interest  in  Septem* 
ber,  1833.  The  mortgage  money  was  not  then  paid;  but 
Pett  continued  in  the  occupation  of  the  premises  until 
November  1837,  when  a  fiat  in  bankruptcy  was  issued  . 
against  him.  The  defendant  was  chosen  his  assigns 
under  the  fiat,  and  by  his  directions  all  the  fixtures  on  th< 
premises  were  taken  down  and  removed ;  and  it  appeal 
that  in  the  removal  of  them  damage  was  done  to  the  pi 
mises  to  the  amount  of  about  3/.  The  landlord's  fixtur^^ 
(those  which  were  on  the  premises  at  the  time  the  leas  -« 
was  granted)  were  proved  to  be  of  the  value  of  42. ;  th  ' 
tenant's  fixtures  (all  of  which  had  been  put  up  before  tik. 
assignment  to  the  plaintiff)  of  the  value  of  59/.  10^.;  an 
for  the  recovery  of  these  several  items  of  damage  tk^  ^ 
present  action  was  brought.  It  was  contended  for  tl»^  ^ 
defendant,  that  the  action  was  not  maintainable;  firs  '^9 
because  Pett  was  not  such  a  tenant  of  the  plaintiff  as  tli^^^ 
a  reversion  was  incident  upon  the  tenancy,  and  therefoi 
the  first  count  could  not  be  sustained ;  and  as  to  the  secoi 


MICHAELMAS  TERM,  2  VICT. 


411 


fc  if  he  were  treated  as  tenant,  be*  and  conse-  ^«A«  rf  pum, 

1838 
I  assignees,  might  remove  the  fixtures  (a).   The 

dge  declined  to  nonsuit,  and  under  his  direction 

was  found  for  the  plaintiff,  damages  66/.  10^., 

g  reserved  to  the  defendant  to  move  to  enter  a 

r  to  reduce  the  damages. 


HlTCHMAN 

Walton. 


iving  obtained  a  rule  nisi  accordingly, 

y  and  G,  T,  While  shewed  cause. — ^The  plain- 
tled  to  retain  his  verdict  for  the  full  amount. 
y.  Bere{b)  is  a  distinct  authority  to  shew  that  a 

is  considered  in  law  as  the  tenant  of  the  mort- 
may,  at  least,  be  so  treated  by  him  at  his  election. 
V  so,  the  issue  on  the  second  plea  was  rightly 
the  plaintiff,  and  under  it  he  was  clearly  entitled, 
)ner,  to  recover  for  the  amount  of  injury  done 
nises  themselves.  And  he  is  equally  entitled  to 
1  the  count  in  trover.  The  cases  of  Steward  v. 
,  Colegrave  v.  Dios  Satitos  {</),  and  Boydell  v. 
7(6^),  shew  that  fixtures  pass  hy  a  conveyance  of 
es  to  which  they  are  affixed,  unless  some  inten- 

contrary  be  expressed.  Here  Pett  mortgages 
iliff  both  his  lease  and  his  tenant-right — all  that 
h  as  lessee  and  as  tenant.  Independently  of  the 
venant  contained  in  the  lease,  if  it  had  expired 
jecame  bankrupt,  he  would  have  had  the  right  to 
J  fixtures  put  up  by  himself:  that  is  a  right  which 

derives  out  of  his  occupation  of  the  premises, 
ight  passes  to  a  mortgagee.  [Parie,  B.,  referred 
(^  V.  Meagoe  {/)  as  an  authority  to  that  effect]. 


bsequently  appeared 
at  wds  made  under  a 
)p9sition  that  the  fix- 
nt  up  after  the  exe- 
le   mortgage  to  the 


ib)  5  B.  &  Aid,  604. 

(c)  I  Brod.  &  B.  506;  4  Moore, 
281. 

(d)  2  B.  Sr  Cr.  76;  3D.  &  R. 255. 

(e)  1  C.  M.  &R.  177. 
(/)  2  Ad.  &  Ell.  167. 
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Exeh,  of  Pleas,  It  18  equally  clear  that  trover  will  lie  for  fixtures  in  their 

1888 

^     severed  state,  and  that,  under  the  circumstances  of  the 

HiTCBM AN      present  case,  they  would  not  pass  to  the  assignee  as  beuig 

Walton.      within  the  order  and  disposition  of  the  bankrupt. 

Plait,  contra. — First,  there  was  not  sucli  a  tenancy  ai 
between  Pett  and  the  plaintiff,  as  entitles  him  to  declare  in 
the  character  of  reversioner.  The  mortgagor  is  at  moit 
merely  tenant  at  sufferance  to  the  mortgagee,  and  that  ii 
not  a  tenancy  to  which  a  reversion  is  incident.  In  WUHar- 
sonv.  Hall  (a),  there  was  a  proviso  in  a  mortgage  deed  that 
the  mortgagor  should  be  allowed  to  remain  in  possessioo 
for  seven  years,  if  the  interest  were  regularly  paid  during 
that  time ;  and  that  was  considered  as  in  effect  a  lease  for 
seven  years.  But  here  the  period  limited  for  payment  of 
the  mortgage  money  had  expired,  and  the  legal  interest 
had  vested  absolutely  in  the  mortgagee.  Under  those 
circumstances,  the  mortgagor  has  not  any  interest  oo 
which  a  reversion  is  incident.  The  term  reversionhu^ 
strict  legal  sense — it  means  the  reverting  of  the  estate  to 
a  party  who  has  granted  out  a  portion  of  it.  But  none 
is  so  granted  to  the  mortgagor — his  possession  after  da- 
fault  is  the  possession  of  the  mortgagee.  No  term  i* 
carved  out  of  the  estate  of  the  mortgagee.  An  ejectment 
might  be  maintained  by  him  against  the  mortgagor  with- 
out any  demand  of  possession ;  and  for  the  same  reaiot 
he  might  maintain  trespass;  for  an  ejectment  include! IB 
it  a  trespass.  The  party  who  can  at  once  turn  another  oat 
of  possession  of  premises,  may  maintain  trespass  for  t 
wrong  done  to  them. 

Secondly,  the  lease  itself  here  provides  that  the  fixturesi 
whether  existing  at  the  date  of  the  lease  or  to  bepo^ 
up  afterwards,  shall  belong  to  the  lessor.  Pett  had 
merely  the  right  to  the  use  of  them  during  the  term.  No 

(a)  3  Bing.  N.  C.  508  ;  4  Scott  301. 
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htereBt  in  them,  therefore,  could  pass  to  the  plaintiff  by  Sxek.  of  Pieas, 
tte  mortgage. 


Lord  Abinoer,  C.  B. — I  am  of  opinion  that  this  rule 
ooit  be  discharged.     The  case  has  been  very  ingeniously 
signed  by  Mr.  Platte  but  I  think  his  argument  is  met  by 
leferal  answers.     The  defence  set  up  by  the  first  plea  is, 
ditt  Pett  was  not  the  tenant  of  the  plaintiff.     Now,  if  a 
mortgagor  be  not  tenant  to  the  mortgagee,  in  what  rela- 
tion does  he  stand?    He  is  not  a  trespasser;  he  is  not  a 
aerrant,  because  the  mortgagee  is  not  in  possession :  the 
ordinary  terms  known  to  the  law  are,  a  mortgagee  in  pos- 
msion  and  out  of  possession.     Then  look  at  the  very 
temis  and  understanding  of  a  mortgage.   It  is  either  made 
lou  to  vest  the  absolute  interest  in  the  mortgagee,  with- 
Mt  any  proviso  for  a  future  defeasance  on  non*payment 
of  the  mortgage  money:  if  so,  the  mortgagee  becomes  the 
ikolute  legal  owner,  with  the  right  to  turn  out  the  mort- 
pffitt  at  once;  but  if  he  chooses  to  allow  him  to  remain  in 
poisession,  in  what  character  does  he  stand  but  that  of  a 
teunt,  since  it  is  clear  he  is  neither  a  trespasser  nor  a  ser- 
viiit?    On  the  other  hand,  if  there  be  a  stipulation  that 
k  shall  be  allowed  to  remain  in  possession  for  a  time,  by 
the  very  terms  of  the  deed,  he  is  a  tenant  for  that  time, 
od  is  in  possession  for  a  term;  if  he  continues  in  posses- 
>oo,  and  holds  over,  he  continues  on  the  same  terms  as 
diring  that  time.     Then  how  is  the  mortgagee  to  declare 
far  an  injury  to  his  ownership?     He  must  either  declare 
ii  reversioner,  as  it  was  held  in  Partridge  v,  Bere  that  he 
>ight,  or  else  he  must  set  out  all  the  special  circumstances 
It  length :  the  former  is  by  much  the  more  convenient 
Mode.    Mr.  Piatt  says,  that  in  order  to  constitute  a  rever- 
Mm  there  must  be  a  portion  of  the  estate  carved  out,  on 
which  the  reversion  shall  be  incident ;  the  answer  is,  that 
the  portion  of  the  estate  carved  out  is  the  portion  of  time 
doriDg  which  the  mortgagor  is  allowed  to  remain  in  pos- 


HlTCBMAW 

r. 

Walton. 
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Exch.  rf  PUat,  session,  and  the  mortcragee  must  determine  the  will  befor 

1838 

V    he  can  turn  him  out.     No  doubt  he  may  maintain  ejec, 

HfTCHMAir     ment  without  any  previous  demand  of  possession ;  but  t^ 
Walton,      ejectment  is  maintained  on  the  fiction  that  the  lessor 
admitted,  by  the  consent  rule,  to  have  entered  into  pos^ 
sion,  and  to  have  been  afterwards  ousted.     I  think,  tbe/eu 
fore,  that  the  first  issue  was  rightly  found  for  the  plaintif; 
and  if  so,  it  is  clear  that  upon  that  issue  he  had  a  right  to 
recover  the  amount  of  any  damage  done  to  the  freehold  bj 
the  improper  removal  of  the  fixtures  in  question. 

Then  we  come  to  the  count  in  trover.     Mr.  Plait  con- 
tends that  by  the  terms  of  the  lease  to  Pett,  the  fixtareii 
even  such  as  should  afterwards  be  put  up  by  him,  belonged 
to  his  landlord  Masters,  and  therefore  could  not  be  reco- 
vered by  the  present  plaintiff.  But  the  landlord  has  no  right 
to  the  possession  of  them  until  the  determination  of  the 
term ;  during  the  term,  the  tenant  might  sue  for  the  viloe 
of  them  in  trover,  or  might  recover  in  trespass  against  uj 
person  who  wrongfully  removed  them :  and  if  he  mort- 
gages them  during  the  term,  his  mortgagee  acquires  tin 
same  rights,  and  he  also  may  therefore  sue  for  then  in 
trover.     Besides,  as  he  is  bound  by  the  terms  of  the  leiie' 
to  make  them  good  at  the  end  of  the  term,  on  that  grotml 
also,  it  seems  to  me  that  he  has  a  right  during  the  termH 
recover  the  value  of  them  if  they  are  taken  away.    Tki 
with  regard  to  the  amount  of  the  damages,  we  need  not 
enter  into  the  question  as  to  any  supposed  distinction  be- 
tween landlord's  and  tenant's  fixtures,  because  it  is  dear 
that  if  the  tenant  be  permitted  by  the  landlord  to  hsve 
possession  of  them,  subject  to  the  landlord's  right  of  pnh 
perty  in  them,   they  do  not  pass  to  his  assignees  as  being 
in  his  order  and  disposition;  on  the  contrary,  he  holds  them 
under  a  special  contract,  which  prevents  them  from  brifi| 
within  his  power  of  disposition  at  all.  On  the  whole,  theie 
fore,  I  am  of  opinion  that  the  plaintiff  is  entitled  to  rctu 
his  verdict  for  the  full  amount. 
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Parke,  B. — I  am  of  the  same  opinion.    This  is  an  ae-  ^^  ^  ^^^^f 

1888 
tion  on  the  case  bj  a  party  who  sues  as  reversioner  for  ^ 

en  injury  to  his  reversion  ;  and  the  first  count  alleges  that     Hitohman 
Pett  was  in  the  occupation  of  certain  premises  as  tenant      Waltok. 
Co  the  plaintiff,  the  reversion  being  in  the  plaintiff,  and 
that    the  defendant  pulled   down   and  removed   certain 
fixtures  on   the  premises,  and  thereby  dilapidated  and 
injured  the  premises^  and  converted  the  fixtures  to  his  own 
Xise.      To  this  count  the  defendant  has  pleaded  two  pleas, 
first,  not  guilty,  and  secondly,  that  Pett  was  not  in  occu- 
pation of  the  premises  as  tenant  to  the  plaintiff  as  alleged 
in  the  declaration.    As  to  the  first,  there  is  no  doubt  that 
ftlie    defendant,   by  his  agents,  removed  the  fixtures  in 
question,  therefore  the  plaintiff  is  clearly  entitled  to  a 
^verdict  on  the  plea  of  not  guilty.     The  second  plea  brings 
mnto  question  the  point  whether  a  mortgagee  may  consider 
^Iie  mortgagor  as  his  tenant.     Now,  it  is  quite  sufficient 
A>r  the  determination  of  this  case  to  say,  that  it  has  been 
decided  by  the  Court  of  King's  Bench,  in  the  case  of 
Cartridge  v.  Bere^  that  he  may.     In  that  decision  I  quite 
concur  ;  it  is  enough,  therefore,  for  the  determination  of 
tiie  present  case  to  say,  that  that  case  establishes  that  he 
XnwLj  treat  his  mortgagor,  as  against  a  stranger,  as  his 
tenant  at  will :  he  is  not  bound  to  do  so,  and  therefore  it 
is  that  he  may  bring  ejectment  against  him  as  a  trespasser, 
"Without  a  previous  demand  of  possession.     This  issue, 
therefore,  is  made  out  in  favour  of  the  plaintiff.     And 
«Ten  if  tiie  defendant  could  have  shewn  that  the  fixtures 
lielonged  to  him  as  assignee,  he  would  still  be  without 
diefence  unless  he  had  pleaded  specially. 

We  then  come  to  the  count  in  trover.  Now  the  ground 
on  which  the  rule  was  granted  was,  that  the  fixtures  in 
question  were  supposed  to  have  been  put  up  after  the 
date  of  the  mortgage  ;  it  now  appears,  however,  that  they 
^were  affixed  before  the  mortgage  was  granted,  and  there- 
f<)re  the  point  on  which  the  rule  was  granted  does  not 
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Ezch.  of  Pleas,  arise.     There  is  no  doubt  that  by  a  conveyancey  whether 
*  ^    to  a  purchaser  or  to  a  mortgagee,  fixtures  annexed  to  the 
HiTCHMAir     freehold  will  pass,  unless  there  be  some  words  in  the  deed 
Walton.      ^  exclude  them.  Colegrave  ▼.  Diot  Santos  is  an  authority 
to  that  effect  in  the  case  of  a  purchaser,  and  Langttafff* 
Meagoe  in  the  case  of  a  mortgagee.     Then  it  is  said  that, 
under  the  terms  of  the  original  lease  to  the  bankrupt,  ail 
the  fixtures,  as  well  those  which  should  be  afterwards  pat 
up  during  the  term,  as  those  which  were  upon  the  pre* 
mises  at  the  date  of  the  lease,  belong  to  the  hmdlorcl- 
And  I  am  certainly  disposed   to  think  that  on  the  strict 
construction  of  the  lease  it  is  so,  although  there  can  be  liO 
tie  doubt  that  it  is  contrary  to  the  intention  of  the  partie^> 
who  probably  had  in  their  contemplation  only  whatar'^ 
properly  called  landlord's  fixtures,  but  have  omitted  C^  ^ 
distinguish  between  the  two  kinds.     The  diflSculty,  boi^^' 
ever,  if  any  exist,  is  removed  by  the  decision  in  Boyddl^^* 
M^ Michael,  where  it  was  held  that  a  tenant  has,  dmtm^ 
the  term,  a  sufficient  interest  in  the  fixtures  to  entitle  hi^^ 
to  maintain  trover  against  a  third  party  who  wrongful!  J 
removes  them,  although  at  the  end  of  the  term  he  mm^^ 
"be  bound  to  leave  them  for  the  use  of  the  landlord.  Her^^< 
also,  that  interest,  which  has  passed  to  the  mortgagee  c^^ 
the  tenant,  enables  him  during  the  term  to  maintain  trove^t^* 
although  at  the  end  of  the  term  he  is  bound  to  restor^'^ 
them  to  the  landlord :  and  the  measure  of  damages  is  th-    ^ 
value  of  all  the  fixtures ;  for,  ex  concessis,  he  is  bound  t 
leave  them  all  on  the  premises,  and  therefore  he  is  to  b 
indemnified  for  the  loss  of  them. 

GuRNEY,  B.,  concurred. 

Rule  discharged. 
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Arc*,  of  PUoi, 
1888. 

Calvert  r.  Baker. 

Assumpsit  by  the  indorsee  against  the  acceptor  of  a  in  an  acdon  hj 

bill  of  exchange  for  AOL^  not  stated  to  be  made  payable  acce^or  ofa°'' 

»t  any  particular  place.     There  was  also  a  count  on  an  ^  be"*a  *abi***  t 

accoant  stated.     Plea  to  the  first  count,  that  the  defend-  »ny  particular 

mot  did  not  accept  the  said  bill  of  exchange  in  the  declar-  good  defence, 

ation  mentioned,  in  manner  and  form,  &c. ;  to  the  second  ^/t^he  defend- 

Goant,  non  assumpsit*     At  the  trial  before  Alderson.  B.,  at  ^^  ^^  °o'  ^c- 

....  cept  the  bill 

the  Middlesex  sittings  in  this  term,  the  drawer  of  the  bill  declared  on, 

was  called  as  a  witness  for  the  defendant,  and  proved  that  had  accepted  it 

the  hill,  having  been  in  the  first  instance  accepted  generally,  ««n«™Jiy;  it  was 

was  subsequently  altered  by  him  (the  drawer)  by  the  ad-  b»  knowledge, 

dition  of  the  words  "  payable  at  Williams  &  Co.,  bankers.*'  of  a  memoran- 

The  biU,  on  being  presented  at  Williams  &  Co.'s,  was  not  J".b*te  J^l^ '' 

paid ;  and  it  was  proved  that  on  notice  being  given  to  the  inker's. 

defendant  of  the  dbhonour,  and  application  made  to  him  ofabiii,  onap- 

for  pajrment  of  the  bill,  an  answer  in  the  following  terms  for^aymem,  ^ 

was  received  from  his  attorney : —  *u  "7m??  *?"' 

''  the  bill  had 

"  Sir — Mr.  Baker,  of  Bulbrook,  has  placed  in  my  hands  to  the  accept- 

jour  letter  relative  to  the  dishonour  of  his  bill  for  40/. :  he  ^"aVp^aJlbiS 

never  made  that  bill  payable  at  Williams  &  Co.'s,  nor  any  *^  *  particular 

other  place  m  town,  but  refused  to  pay  it  except  at  his  never  made  it 

own  house.     The  bill  must  therefore  have  been  altered  as  nor  elsewhere 

to  the  acceptance,  and  he  will  take  such  steps  as  the  law  J,^*^*  ^n^  T** 

will  authorize  on  the  subject.     He  has  been  prepared  for  he  should  take 

such  steps  at 

payment,  and  the  party  may  have  his  money  by  calling  at  the  law  would 

Ttnlk.^^l.  "  authorixe  on  the 

Bulbrook.  ^  ,„bject;  that  he 

No  application  for  the  money  to  the  defendant  at  Bui-  *****  ^5°  P*^ 

•^*^                                                 "^  pared  for  pay- 
brook  was  proved.     The  jury  found  that  the  alteration  ment*  and  the 

was  made  without  the  defendant's  consent,  and,  under  the  have  the  money 

direction  of  the  learned  Judge,  found  a  verdict  for  the  hot^"'^^^^^" 

defendant.  t^^t  ^his  letter 

was  no  acknow- 
ledgment of  a 
subsisting  debt,  so  as  to  support  a  count  on  an  account  stated. 
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Exeh.  of  Pleat,      R.  V.  Richards  now  moved  for  a  new   trials  on  th< 

1888 
y^^^^^    ground  of  misdirection.     First,  it  was  not  competent  U 

Caly»t      the  defendant,  under  the  plea  of  non-acceptance,  to  set  u] 
Bakik.       *^  ^  defence  that  the  bill  had  been  thus  altered.     If  hi 
intended  to  rely  on  the  circumstance  that  the  bill,  haYinj 
been  once  valid  so  as  to  charge  him,  was  afterwards  madi 
invalid  by  the  alteration,  so  as  to  require  a  new  stamp,  tha 
was  a  matter  in  confession  and  avoidance  of  the  contra^ 
declared  on,  and  ought  to  have  been  pleaded  specially 
Walter  ▼.  Cubley  (a).   Cock  ▼.  Coxwell  (6)  may  be  referr« 
to   as  an  authority  to  the  contrary;  hut  there  the  1^ 
declared  on  was  the  bill  as  altered^  viz.  in  the  date;  akj 
on  its  being  argued  that  the  alteration  ought  to  have  b^^ 
specially  pleaded   by  the   defendant,  as  in  Atkinsom   \ 
Hawdon  (c),  Alderson,  B.,   said — ^^  He  has  pleaded  h 
specially,  by  saying  that  he  did  not  accept  the  bill  jou 
declared  on  and  produced  in  evidence,  but  a  different  one." 
[^Parke^  B. — On  the  plea  of  non  est  factum,  cannot  an  slteN 
ation  in  the  deed  after  its  execution  be  given  in  evidence? 
It  may  however  be  said,  that  this  plea  is  in  the  present 
tense ;  but  here  the  declaration  suits  the  bill  as  well  in  the 
one  form  as  the  other ;  but  you  do  not  produce  in  evi- 
dence any  bill  the  defendant  ever  accepted ;  he  says  be 
never  accepted  the  altered  bill.]     At  all  events,  the  letter 
of  the  defendant's  attorney  was  evidence  to  charge  tbe 
defendant  on  the  account  stated,  being  an  admbsion  that 
40/.  was  due  from  him  to  the  holder  of  the  bill :  Hig^ 
more  v.  Primrose  (rf),  Clayton  v.  Gosling  (e). 

Lord  Abinoer,  C.  B. — The  first  question  is,  whether 
the  forged  addition  to  the  acceptance  makes  the  accept- 
ance itself  a  nullity.  The  plea  in  substance  is,  '^  I  did  not 
accept  the  bill  in  the  manner  you  charge  :*'  and  the  plain- 

(a)  2  C.  &  M.  161.  (d)  5M.&  Sel.  65;  2  Chit  R. 

(6)  2  CM.  &R.  291.  333. 

(c)  2  Ad.  &  Ell.  628.  («)  6B. &  Cr. 360;  8  D.  &R.UO 
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tiiF  proves  a  bill  in  the  form  in  which  he  did  not  accept  it ;  Exch.  of  PUat, 
Ills  plea  is  therefore  made  out.     As  to  the  other  pointy  ^  '  ^ 

the  letter  contains  no  acknowledgment  of  a  liability  on       Calvert 
the  bill;  the  defendant  denies  any  obligation  to  pay  at        Baker. 
tlie  banker*s,  but  says  he  will  pay  at  his  own  house  if  it  be 
presented  there. 

ParkEj  B. — I  am  of  the  same  opinion.     In  Highmore 

iTm  Primrose  there  was  an  admission  of  a  subsisting  debt 

betiMreen  the  parties ;  here  the  defendant  denies  any  liabi* 

lity  to  pay,  unless  after  a  condition  previously  performed 

by  the  other  party.     It  is  quite   clear  there   is  here  no 

engagement  to  pay  on  request,  either  express  or  implied. 

Rule  refused  (a). 

Co)  See  Dawton  v.  McDonald,  2  M.  &W.  26;  M*DowaU  v.  Lyster, 
^^-  62;  Field  v.  Woods,  7  Ad.  &  Ell.  114. 


'T 


Foss  r.  Racine,  Long,  Harrison,  and  Another. 

HESPASS  for  breaking  and  entering  the  plaintiff's  ji  collector  of 

^ouse,  and  taking  his  goods.     Plea,  not  guilty.     At  the  {;|^3^"^"„°*. 

^•'iai  before  Alderson,  B.,  at  the  Middlesex  Sittings  in  house  for  the 

^V^  •  .  purpose  of  tak* 

^^1^9  term,  it  appeared  that  the  plaintiff  was  a  weekly  ing  a  distress  for 

ant  to  the  defendant  Long  of  a  house,  and  became  ^  ss^GeaS^' 

cnteen  weeks*  rent  in  arrear;  that  Lone  having  been  c- 5, «.  17,  wiih- 

'      ^  ®  ®  out  the  presence 

Called  upon  by  the  defendant  Racine,  who  was  the  col-  of  a  consuble 
^^<2tor  of  land-tax  for  the  district,  for  a  sum  of  21.  11«., 
^^e  for  land-tax  in  respect  of  this  house,  refused  to  pay  it. 


the  ground  that  he  could  get  no  rent,  and  sent  Racine, 
'^  company  with  the  other  defendant,  Harrison,  (who  was 
^  broker  employed  by  Long  to  distrain  on  the  plaintiff 
^^'^  the  rent)  to  obtain  the  land-tax  from  the  plaintiff, 
'^^^cine  and  Harrison  accordingly  came  to  the  house,  and 
^^  former  having  knocked  at  the  door  and  demanded  the 
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Exeh.  of  PUas,  taX|  and  obtained  no  answer,  broke  open  the  door,  which 

was  locked,  and  went  in.  Long  immediately  afkerwarda 
came  in  and  paid  Racine  the  3/LlU.yand  having  made 
his  distress,  the  parties  withdrew  from  the  premises.  It 
was  contended  for  tlie  defendants,  that,  under  tlie  statute 
38  Geo.  3,  c.  5,  s.  17,  the  defendant  Racine  was  authorised 
to  break  open  the  door  for  the  purpose  of  levying  for  the 
land-tax.  The  learned  Judge  thought  otherwise,  but 
gave  the  defendants  leave  to  move  to  enter  a  nonsuit, 
and  a  verdict  passed  against  the  three  defendants  abov< 
named. 

Plait  now  moved  accordingly. — The  question  in  thi 
case  depends  on  the  construction  of  the  Land  Tax  A 
38  Geo.  3,  c.  5,  s.  17,  which  enacts,  that,  on  making 
distress  for  arrears  of  land-tax,  it  shall  be  lawful  for  th 
collectors  ''  to  break  open,  in  the  day  time,  any  hou 
and,  upon  warant  under  the  hands  and  seals  of  any  two 
more  of  the  commissioners,  any  chest,  trunk,  box,  or  oth 
thing  where  any  such  goods  are,  calling  to  their  assistan 
the  constable,  tything-man,  or  headborough,  within  t 
counties,  ridings,  cities,  towns,  or  places,  where  any  refi 
or  neglect  shall  be  made:*' — and  the  question  is^  wheth 
this  last  provision  is  to  be  confined  to  the  case  of  breaking 
open  a  chest,  &c.  within  the  house,  or  to  be  extended  ml 
to  the  case  of  breaking  open  a  house,  so  as  to  render 
necessary  in  either  case  to  have  the  presence  of  a  coi 
stable.     If  it  be  construed  in  the  latter  sense,  the  rest 
the  section  would  go  to  shew  that  a  distress  cannot  ev 
be  made  without  a  constable  being  present. 

Lord  Abinger,  C.  B. — The  clause  is  certainly  ambig 
ous,  but  I  think  the  latter  words  override  the  whole  of  i 
Or  if  the  words  *'  and  upon  warrant  &c.,  any  chest, 
where  any  such  goods  are,''  be  placed  within  a  parenlh 
sis,  it  seems  as  if  the  party  is  authorized  by  his  gener 
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warrant  to  break  open  any  house,  calling  to  his  assistance  i^A.  of  Pieat, 
the  constable  or  headborough,  in  order  to  keep  the  peace,     ^        *  ^ 
iQt  requires  a  special  warrant  to  break  open  any  chesty         Foss 
Ac,  in  which  the  goods  are.  Racine. 

Parke,  B. — I  also  think  that  the  latter  words  override 
die  whole  clause.     There  is  more  reason  for  requiring  the 
presence  of  a  constable  when  the  house  is  broken  open, 
Clian  in  the  other  case. 

Rule  reftised. 


£z«iZABETH   Barker,   William   Bbuton   Wroth,    and 
.NNA  Maria,  his  Wife,  v.  Greenwood  and  Another. 


'£BT  for  the  use  and  occupation  of  a  farm  situate  at  A  testator  de- 
flurst,  in  the  county  of  Berks.     Pleas,  Ist,  nunquam  inde-  i[|,  wife^E.  B. 
**it«iti;  2ndly,  payment;  Srdly,  a  set-off;  4thly,  that  the  ^^""f*!?'  ^ 
^exendants  were  chargeable  only  as  executors  of  Charles  w.herbosbaDd, 
^S-reenwood,  and  alleging  a  set-off  for  money  due  to  them  tohoidTothem 
executors.  The  replications  took  issue  on  three  several  !°V***/'.****"' 

i^  OD  trust,  to  per- 

mit and  suffer 

At  the  trial  before  Paiteson,  J.,  at  the  last  Berkshire  B.  to  receive 
^ftsises,  it  appeared  that  the  plaintiffs  sued  as  devisees  in  ^<  rents  and^* 
8t  under  the  will  of  the  Rev.  Francis  Barker,  who  died  r^^H  ^^^^g 

her  life  to  her 

1 830.   The  will  contained  the  following  devise  :  "  I  give  own  use,  subject 
■^d  devise  unto  my  wife,  Elizabeth  Barker,  my  daughter,  of  ioo",payJwe 


ivia  Maria  Wroth,  wife  of  the  Rev.  William  Bruton  ^SJhJ^**A.w. 
'olh,  of  Eddlesborough,  in  the  county  of  Bucks,  clerk,  under  her  mar- 

__  riaffe  settle* 

^•^^  the  said  W.  B.  Wroth,  and  their  heirs,  all  and  every  ment;  and  from 
*^y   messuages,  cottages,   closes,  farms,  lands,  grounds,  deceLeofhls 
^^ireditaments,  and  premises  whatsoever,  situate  in  Hurst,  »"<*  ''^fe*  «p<>n 

*  '  further  trust 

to  permit  and 
the  laid  A.  W.  to  receive  and  take  all  the  net  rents  and  profits  to  her  sole  and  separate  use 
^^ife,  independent  of  her  husband :  and  from  and  after  her  decease,  upon  further  trust,  to  permit 
suffer  the  said  W.  B.  W.  to  receive  and  take  all  the  nee  rents  and  profits  to  his  own  use  for  his 
5    with  remainder  to  their  children  in  tail.     A  power  of  sale  was  given  to  the  trustees,  which 
laired  the  purchase- money  to  be  invested  in  the  funds  in  their  names:  and  after  the  decease  of  the 
^^J!*^«  a  power  of  appointment  of  new  trusteea  was  given  to  A.  W.  and  W.  B.  W.,  or  the  survivor 
^Hen: — Heid,  that  the  trustees  took  the  legal  estate  immediately  on  the  death  of  the  testator. 
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ExdL  of  Pifof,  in  the  county  of  Berks,  and  elsewhere  in  the  nuked 
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.^^^^^^     dom  of  Great  Britain  and  Ireland,  with  their  and  every 

Barker       their  rights,  mem bers,  and  appurtenances,  to  hold  to 
Greenwood.    ^J  *^'^  wife,  Elizabeth  Barker,  my  said  daughter.  An 
Maria  Wroth,  and  the  said  William  Bruton  Wroth, 
the  survivors  or  survivor  of  them,   and  the  heirs  of  th 
survivor ;  on  trust  to  permit  and  suffer  my  said  wife, 
beth  Barker,  to  receive  and  take  all  the  met  rents  and  pr*^>. 
fits  of  my  said  devised  real  estate,  during  the  term  of  t^^ 
natural  life,  to  and  for  her  own  use  and  benefit,  subje«|, 
nevertheless,  and  without  prejudice   to   a   certain  reiu. 
charge  or  annual  payment  of  100/.  to  my  said  daughter, 
Anna  Maria  Wroth,  out  of  my  said  real  estate,  or  some 
part  thereof,  under  and  by  virtue  of  the  settlement  made 
on  her  marriage ;  and  from  and  after  the  decease  of  mj 
said  wife,  upon  further  trust  to  permit  and  suffer  my  said 
daughter,  Anna  Maria  Wroth,  to  receive  and  take  all  tJie 
net  rents  and  profits  of  my  said  real  estate  for  and  during 
the  term  of  her  natural  life,  to  and  for  her  own  sole,  seps- 
rate,  personal,  and  peculiar  use  and  benefit,  independent 
of  her  present  or  any  future  husband ;  and  from  and  afttf 
the  decease  of  my  said  wife  and  my  said  daughter,  upcHi 
further  trust  to  permit  and  suffer  the  said  William  Brtttoo 
Wroth  to  receive  and  take  all  the  net  rents  and  profits,  &£• 
for  and  during  the  term  of  his  natural  life,  to  and  for  bis 
own  use  and  benefit ;  and  from  and  after  the  decease  of 
the  survivor  of  them  my  said  wife,  my  said  daughter,  an^       ] 
the  said  William  Bruton  Wroth,  I  do  give  and  devise,  ScC"i 
unto  and  equally  amongst  all  and  every  the  child  or  cbi^' 
ren  of  the  body  of  my  said  daughter,  Anna  Maria  Wrotb> 
by  the  said  William  Bruton  ^^*^oth   begotten  or  to     *** 
begotten,  as  shall  be  living  at  the  time  of  the  decease  of  ^'^^ 
survivor  of  them,  my  said  wife,  my  said  daughter,  and  '"^ 
said  William  Bruton  Wroth,  and  the  lawful  issue  of  anV  ^ 
the  said  children  of  my  said  daughter  as  shall  be  then  d^^   ' 
in  equal  proportions,  share  and  share  alike,  such  is^^ 
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heleis  standing  in  the  place  of  and  taking  only  the  SsdL  of  PUut, 
•r  share  which  his,  her  or  their  deceased  parent  or  '  ^ 

a  would  have  had  or  been  entitled  to  if  they  were      Barkbe 

There  was  then  a  power  of  sale  given  to  the  trus-  QKEEirwoon. 
rhich  required  the  purchase^ money  to  be  invested  in 
nds,  in  their  names ;  and  also  the  following  proviso 
e  appointment  of  new  trustees: — ^'  Provided  also, 
lo  hereby  declare  my  will  and  meaning  to  be,  that 
ind  after  the  decease  of  my  said  wife,  it  shall  and 
e  lawful  to  and  for  my  said  daughter,  Anna  Maria 
I,  and  the  said  W.  B.  Wroth,  or  the  survivor  of 
by  any  deed  or  writing  to  be  by  them,  him,  or  her, 
ttively  duly  signed,  sealed,  and  delivered  in  the  pre- 
of,  and  to  be  attested  by,  two  or  more  credible  wit- 
I,  to  nominate  and  appoint  one  or  two  fit  and  proper 
1  or  persons  to  be  a  trustee  or  trustees  for  the  pur- 
of  this  my  will." 

vas  contended  for  the  defendants,  that  upon  the 
r  construction  of  the  will,  the  legal  estate  was  exe- 
in  Mrs.  Barker  during  her  life,  and  that  she  ought 
'ore  to  have  sued  alone.  The  learned  Judge  re- 
1  the  point,  and  a  verdict  was  given  for  the  plaintiffs, 
^8  2561.  6s.  8dL,  with  leave  to  the  defendants  to 
to  enter  a  nonsuit. 

rwhiii  having  obtained  a  rule  nisi  accordingly,  citing 
jkion  V.  Langley  (a).  Doe  d.  Leicester  v.  Biggs  (6), 
L  Greatrex  v.  Homfray  (c),  and  Bridges  v.  Wot* 

How,  Serjt.,  and  Lumley  shewed  cause. — The  only 
ion  is,  who  takes  the  legal  estate  under  the  will 
;  the  life  of  the  testator's  widow :  that  is  to  be  col- 

!  Lord  Raym.  873.  (c)  6  Ad.  &  E.  206 ;  1 N.  &  P.40 1 . 

Taunt.  109.  (d)  1  Yes.  &  B.  13?. 
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Exeh,  of  Pleat,  lected  from  the  words  of  the  will,  if  possible,  callinff  p 
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v^_^,^^J_^     aid,  where  there  is  any  ambiguity  in  the  words,  the  pUu^ 

Barker       intention   of  the   testator  evinced    throughout   the   w^. 
Greenwood,    unless  such  intention  cannot  be  supported  without  putti^ 
a  forced  construction  upon  the  words  he  has  used, 
submitted,  then,  that  the  first  use  is  executed  in  the 
tees,  and  that  they  take  the  legal  estate  as  tenants  in  c    ^^^ 
mon  in  fee.     It  is  the  case  of  a  devise  to  A«,  B.,  anc^  q 
to  hold  to  A.,  B.,  and  C. :  that  is  equivalent  to  a  devi^^^^ 
the  use  of  A.,  B.,  and  C.    Suppose  it  had  been  a  devi%eio 
A.,  B.,  and  C,  habendum  to  £.,  F.,  and  G.,  the  latter 
would  not  take  the  same  estate  as  the  former,  but  theitM 
would  be  executed  in  £.,  F.,  and  G.     In  the  second  liml' 
ation  different  words  are  used,  viz.  ^'  to  hold  to  them  (be 
said  [trustees]  and  the  survivors  and  survivor  of  them,  ami     ! 
the  heirs  of  the  survivor,"  which  would  make  them  J(HdC 
tenants,   and   not   tenants  in  common.     Ic  must  be  td- 
mitted,   therefore,   that  the   will   is   inartificially  drawik 
Next  comes   the  declaration  of  trust — "  to  permit  and 
suffer  my  said  wife  to  receive  and  take  all  the  net  reoti 
and  property  of  my  said  real  estates  during  her  Ufa,  to 
and  for  her  own  use  and  benefit."     It  cannot  be  disputed 
that,  in  ordinary  circumstances,  by  a  devise  to  A.  in  tro^ 
to  permit  B.  to  receive  the  rents,  the  legal  estate  is  exe- 
cuted  in   B. ;   Doe  v.  Biggs,  Doe  v.   Homfray.    Bat 
here,  it  is  only  to  permit  her  to  receive,  not  all  the  reotSi 
but  all  the  net  rents  and  profits.     All  outgoings  and  ex- 
penses, therefore,  attending  the  man<igemcnt  of  the  faimi 
or  any  quit-rents,  are  to  be  first  payable,  and  are  not  to 
fall  upon  her.     No   person  other  than  the  trustees  ^ 
pointed  out  who  is  to  pay  them ;  it  seems  to  follow  tbat 
they  are  to  be  paid  by  the  trustees  out  of  the  gross  renlSi 
which,  for  these  purposes,  they  are  first  to  receive;  and  to 
do   so   they   must   have  the   legal  estate:    Shapland  v. 
Smith  (a).     The  next  trust,  in  favour  of  Mrs.  Wroth,  is 

(a)  3  Bro.  CL  C.  75. 


MICHAELMAS  TERM,  2  VICT.  435 

introdueed  with  the  words — "  and  upon  further  trust  ** —  ^«*«  «/  P^^att 
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shewing  by  reference  that  it  is  to  be  of  the  same  nature  as  > 

the  preceding  one :  and  thereby  Mrs. Wroth  is  to  receive       Barker 
*'  the  net  rents  and  profits  for  her  own  sole  and  separate  use/'    Greenwood. 
which  clearly  would  render  it  necessary  that  trustees  should 
have  the  legal  estate.    Harion  v.  Harion  (a).    If  then  the 
testator  intended,  as  he  must  be  taken  to  have  done,  that 
they  should  take  the  legal  estate  under  the  second  limit- 
ation, it  is  a  reasonable  inference  that  the  former  clause  was 
governed  by  the  same  intention,  the  same  language  being 
Used  in  it.     But  further,  if  Mrs.  Barker  takes  the  legal 
estate^  then,  if  she  commit  an  act  of  forfeiture,  the  estate 
will  devolve  on  Mrs.  Wroth  as  the  heir  at  law,  and  she 
will  not  take   to  her  separate  use,  as  the  testator  has 
directed,  but  her  husband,  by  his  marital  rights  will  have 
the    control    over  the   rents   and   profits,   at  all   events 
during  the  life  of  Mrs.  Barker,  from  which  the  testator 
l^^s  by  express  words  excluded   him.     Again,   on   the 
^^&th  of  the  survivor  of  the  three,  there  are  contingent 
'^niainders  to  the  children  of  Mrs.Wroth.    How  are  they 
^^  be  preserved  but  by  giving  the  legal  estate  in  praesenti 
^^  the  trustees?     In  Briscoe  v.  Perkins  (b),  there  was  a 
^^^se  to  trustees,  their  heirs  and  assigns,  for  the  life  of 
^he  testator's  son,  to  the  intent  to  support  the  contingent 
'"'^^ainders  after  limited,  so  that  the  same  might  not  be 
^^troyed,  in  trust  to  permit  and  sufiTer  the  son  to  receive 
^he  rents  and  profits  for  his  own  use  during  his  life  :  and 
't   Was  held,  that,  notwithstanding  the  latter  words,  the 
^'^steea  took  the  legal  estate  to  the  intent  to  preserve  the 
^^Utingent  remainders.    No  such  intent  is  expressly  stated 
^  this  will ;  but  such  an  expression  must  be  implied  in 
^•^er  to  carry  into  effect  the  manifest  intention  of  the 
^^tator.     The  power  of  sale  given  to  the  trustees  also 
^^de  to  the  inference  that  the  testator  intended  to  give 

(«)  7  T.  R.  652.  (b)  1  Ves.  &  B.  85. 

"^OL.  IT.  G  G  M.  W. 
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Exeh,  of  pieatf  them  the  estate.     It  is  directed  that  on  the  sale  of  any  cc; 
'   '  ^     the  real  estates,  the  purchase-money  shall  be  invested  Ij 
Barker       the  funds,  not  in  the  name  of  Mrs.  Barker,  if  living,  b^. 
Greenwood.    ^^  ^^^  names  of  the  trustees.     The  cases  cited  on  moyii^ 
for  the  rule  are  all  distinguishable  from  the  present. 
Broughton  v.  Langley,  there  was  no  more  than  the  nab^ 
creation  of  a  trust  to  permit  A.  to  receive  the  profits ; 
a  remainder  being  also  given  to  the  heirs  of  A., 
clearly  had  the  use  executed  in  them,  it  was  construi^^ 
be  one  entire  use  executed  by  the  statute,  to  prevent  ^ 
incongruity  of  holding   it   to  be   a  legal  estate  in   (^ 
trustees  during  A.'s    life,    but    an    estate    tail    in   kj^ 
children.     The  same  reason  would  apply   here,  to  wen 
the  whole  use  in  the  trustees.    The  general  principle  Isid 
down  in  Doe  v.  Biggs  and  Doe  v.  Horn/ray^  is  not  dii- 
puted,  but  they  are  distinguishable  on  the  grounds  already 
stated.     In  Bridges  v.  Woiton^  the  trusts  of  the  will  veie 
not  set  out,  and  there  was  no  decision   on  this  poiab 
Here  the  intention  of  the  testator,  to  be  gathered  froM 
a  reasonable  interpretation  of  the  whole  will,  was  to  give 
the   trustees  the  legal  estate,  and   great  inconvenience 
must  result  from  the  contrary  construction* 

Maule,  Tyrwhiltf  and  Bros^  in  support  of  the  rule.— 
The  testator  has  expressed  a  clear  intention  to  give  tbe 
legal  estate  to  the  wife  for  her  life,  and  the  Court  will  not 
refine  upon  plain  words,  or  give  them  a  forced  constmo- 
tion,  in  order  to  meet  remote  and  possible  inconvenieooei» 
This  is  the  first  trust  of  the  will ;  no  confusion,  therefore 
can  arise  in  construing  the  words  of  it ;  it  is  not  as  if  the 
first  trust  had  been  to  the  separate  use  of  a  marriei    < 
woman,  when  the  trustees  no  doubt  would  take.    The 
words  by  which  the  estate  is  given  to  the  devisees  in  tniiti 
in  the  first  instance,  are  the  words  of  limitation  ordinanl; 
employed  for  that  purpose ;  and  the  Courts  always  con- 
strue them  so  as  to  give  the  trustees  so  large  an  estate,and 
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no  more,  as  is  necessary  to  carry  into  effect  the  purposes  ^'<^a-  <>/  ^i^o** 
of   the  trust  according  to  the  intention  of  the  testator.  ^  *  ^ 

[Parke^  B. — You  need  not  trouble  yourself  as  to  that  part       Baeker 
of  the  will ; — proceed  to  the  construction  of  the  subsequent    greenwood. 
words.     Have  you  any  authority  where  a  devise  on  trust 
to  permit  another  person  to  receive  the  net  rents  has  been 
conatrued  to  vest  the  legal  estate  in  that  person  ?]    The 
nearest  case  to  the  present  is  that  of  White  v.  Parker  {a\ 
where  a  devise  to  trustees,  in  trust  to  permit  the  tes- 
tator's wife  and  daughters  to  receive  the  clear  rents  of 
three  parts  to  their  sole  and  separate  use,  and  his  son  the 
clear  rent  of  the  fourth  part,  the  trustees  to  pay  all  out- 
goingSy  to  repair,  and  to  let  the  premises — was  held  to 
▼eat  the  legal  estate,  as  to  all  the  four  parts,  in  the  trus- 
tees.   But  the  active  duties  there  imposed  on  the  trustees, 
of  repairing,  dividing  the  estate  into  four  parts,  and  even 
^tting  the  land,  effectually  distinguish  that  case  from  the 
present:  here  there  is  no  direction  as  to  any  thing  to  be  done 
^y  the  trustees.     The  decision  must  have  been  the  same 
^  that  case  if  the  word  **  clear  '*  had  not  been  found  in 
^e  will : — see  the  cases  collected  in  the  note  to  Jeffreson  v. 
Norton  (6).  In  Bridget  v.  Wotton  (c).  Sir  W.  Grant  appears 
^  contemplate  precisely  this  case,  where  he  says — *'  It  is 
'rue,  there  is  an  immediate  devise  to  them  (the  trustees)  of 
Ae  real  estate,  subject  to  the  charges,  but  not  upon  any 
'itiit  that  required  their  immediate  interference.     The 
first  trust  was  to  pay  unto,  or  to  permit  and  empower 
Mary  Bridges  to  receive  and  take  the  rents  and  profits 
during  her  life.  It  is  by  no  means  clear  that  this  was  not  an 
^•c  executed  in  her."    The  same  doctrine  is  stated  in 
^^itaffe  V.  Smith  (d).  But  the  sense  in  which  the  word 
*'net"is  used  here  may  be  collected  from  other  parts  of 
Ae  will    The  testator  devises  in  trust  to  permit  Mrs- 

(«)  I  BiDg.  N.  G.  573 ;  1  Scott,         (6)  2  Saund.  1 1 ,  n.  1 7. 
^2.  (t)  1  Ves.  &  B.  137. 

(d)  9  Ves.  620. 

o  q2 
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Exeh.  of  PUas,   Barker  to  take  the  net  rents,  subject  to  a  rent-charge 

be  paid  to  Mrs.  Wroth  under  her  marriage  settleme^ 


Barker       that  is,  he  intended  that  she  should  take  all  the  rents 
Greenwood.    ^^^  trustees  of  the  marriage  settlement  should  have  ley^>«^ 
the   rent-charge.     The  distinction  between  a  devisc^^ 
trust  for  A.,  •*  after  payment  o/b,  rent-charge,"  and  ** 
ject  to  a  rent-charge,'*  is  recognised  in  Kenrick  ▼• 
Beauelerk  {a) ;  in  the  latter  case,  the  use  is  execut^^  ^ 
A.     No  outgoings  are  shewn  to  exist  here  to  whicli  ^^ 
term   '*  net  rents'*  can  have  reference.     It   is  true,  the 
same  words  are  used  in  the  devise  to  Mrs.  Wroth;  bat 
the  reason  is,  that  the  charge  on  the  land  is  to  be  coin- 
mensurate  with  her  life  estate  under  the  will;  she  is  to 
receive  both  the  rent-charge  under  her  settlement,  and, 
independently  of  it,  the  rents  and  profits  under  the  devise- 
The  power  to  appoint  new  trustees,  which  is  not  givea 
until  after  the  death  of  the  widow,  is  strong  to  shew  tbtt    . 
the  testator  intended  no  interference  on  the  part  of  the    j 
trustees  during  her  life.     With  regard  to  the  argumeat 
drawn  from  the  effect  of  a  contrary  construction  in  oui 
of  a  forfeiture,  no  doubt  the  remainders  are  contingett, 
and  might  be  destroyed  by  a  forfeiture  committed  by  tke 
widow,  in  case  of  her  surviving  the  other  tenants  for  iife^ 
but  no  case  can  be  shewn  in  which,  the  testator  having  de- 
vised life  estates  in  lands,  without  any  declaration  of  k> 
intention  to  preserve  contingent  remainders  subseqoeotif 
limited,  the  Courts  have  interposed  to  insert  words  for 
that  purpose,  and  to  attribute  to  the  testator  an  iiiteotif* 
which  he  never  expressed.   In  Briscoe  v.  Perkins  (6),  dien 
was  an  express  declaration  of  the  testator's  intentioo  H 
preserve  them.    Here  the  Court  is  called  upon,  not  to  pA 
a  construction  upon  doubtful  words,  but  to  add  to  wonAl 
which  are  plain  and  unequivocal.     With  regard  to  ^ 
power  of  sale,  it  is  manifestly  a  power  in  gross. 

(a)  3  Bos.  &  P.  175.  (b)  1  Vcs.  &  a  85. 
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PaRkb*  B. — ^It  appears  to  me,  that  when  the  terms  of  £*ch.  of  Pkus, 
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this  will  are  carefully  considered,  there  is  no  difficulty  in  > 

couiog  to  a  decision  on  the  case.     The  question  is,  whe-       Barker 
tber  the  legal  estate  in  the  lands  devised  vested  in  the  first    greenwood. 
instance  in  the  three  plaintiffs,  as  trustees,  or  whether, 
during  the  life  of  the  widow,  it  vested  in  her  by  operation 
of  the  statute  of  uses.     The  learned  judge  who  tried  the 
caaae  was  of  opinion  that  it  vested  in  the  trustees,  and 
therefore  that  they  were  the  proper  plaintiffs  on  the  re- 
cord.   The  case  has  now  been  very  ably  and  elaborately 
argued,  and  we  quite  agree  with  him  in  the  conclusion  to 
^hich  he  came.     There  is  no  doubt  that  the  general  rule 
of  law  is,  that  wherever  tliere  is  a  limitation  to  trustees, 
although  with  words  of  inheritance,  the  trustees  are  to 
^ake  only  so  much  of  the  legal  estate  as  the  purposes  of 
^^6  trust  require.     The  question  here  is,  therefore,  whe- 
Aer  it  is  requisite,  in  order  to  carry  into  effect  the  trusts 
^f  the  will,  that  the  trustees  should  take  the  legal  estate 
^Oriog  the  life  of  the  widow.     It  is  now  clearly  settled, 
^hat  where  an  estate  is  limited  to  trustees,  and  the  words 
^^  are,  **  in  trust  to  pay  to  "  a  specified  person  the  rents 
And  profits  of  the  land,  there  the  trustees  take  the  legal 
^atate;  because  they  must  receive,  before  they  can  make 
^be  required  payments :  but  where  the  words  are,  **  in 
^■lutto  permit  and  suffer  A.  B.  to  take  the  rents  and  pro- 
fits,** there  the  use  is  divested  out  of  them,  and  executed 
in  the  party,  the  purposes  of  the  trust  not  requiring  that 
^>e  legal  estate  should  remain  in  them.   That  is  clearly  the 
settled  law,  and  has  so  long  been  so,  that  it  is  not  now  open 
^  inquire  whether  it  was  rightly  established  or  not.     It  is 
'ko  equally  clear  and  settled,  that  if  the  testator  distinctly 
^'presses  his   meaning  to  be,  that  the  trustees  are  to 

• 

ttterfere  in  the  execution  of  the  trusts,  and  certain  duties 

^fe  cast  upon  them — if  he  order,  for  example,  that  they 

•hall  receive   the  rents,  &c. — there  they  take  the  legal 

^«»€ate,  whatever  words  may  be  used ;  and  the  case  of  Grc'- 
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Exch.  of  Pleat,  goru  V.  Henderson  {o)  %\\eyr%  that  very  slight  circumstance 

1888  o     .^  ^     .f       o  ^^N. 

^^  '  ^     of  this  nature  are  sufficient  for  this  purpose.   There  thc^ 
Barker       was  a  devise  to  trustees,  to  permit  and  suffer  the  testate^ 
Greenwood,    ^i^ow  to  receive  and  take  all  the  rents  and  profits,  anc^ 
was  declared  that  her  receipts  for   the  rents,  wUh 
approbation  of  the  trustees^  should  be  good  and  vi 
and  the  Court  held  tliat  the  legal  estate  remained  in 
on  the  ground  that  there  was  some  duty  for  them  to      ^ 
form.     In  this  case,  the  trust  is  not  to  permit  and  ^tjt^ 
the  widow  to  receive  the  rents  and  profits,  but  to  p^ji^^ 
her  to  receive  the  net  rents  and  profits ;  and  the  quea^ 
is,  whether  any  and  what  meaning  is  to  be  given  to  ih% 
word  net  f  It  has  been  ingeniously  argued  by  Mr.  TyrwhiUf 
that  it  was  used  by  the  testator  witli  reference  to  a  charge 
on  the  estate  which  had  been  created  in  favour  of  hb 
daughter  for  her  life,  by  her  marriage  settlement;  and  thtt 
the  meaning  of  the  clause  was,  that  Mrs.  Barker  ahouU 
receive  all  the  rents  and  profits,  paying  out  of  them  the 
money  secured  by  this  charge.    The  context  of  the  irill» 
however,  if  it  be  carefully  looked  at,  will  hardly  admit  of 
this  construction.     The  clause  itself  says  that  the  widov 
is  to  take  the  net  rents,  subject  nevertheless  io  the  rt^ 
charge  of  100/.  a-year  to  the  daughter,  shewing  thereby 
that  the  term  **  net"  was  used  without  reference  to  tbt 
charge  subsequently  mentioned.     Again,  the  next  cIbuk 
says  tliat  the  daughter  is  to  receive  the  net  rents  forber 
sole  and  separate  use  for  life:  and  although  that  daoiC    - 
does  not  necessarily  militate  with  the  construction  caor 
tended  for  by  the  defendant's  counsel,  still  that  is  not  iM 
most  natural  construction.     But  then  the  further  trust  i>f 
from  and  after  the  decease  of  Mrs.  Barker  and  Mrs-Wrodli 
to  permit  and  suffer  the  husband  of  the  latter  to  rec^ 
and  tak^  the  net  rents  and  profits;  and  inasmuch  as  the 
rent-charge  would  then  be  extinguished  and  at  an  end,ii 

(a)  4  Taunt.  772. 
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Jear  that  the  testator  could  not  there  have  used  the  EjccH.  of  pim»^ 

1838 

-d  ael  with  reference  to  that  charge.    That  application  '  . 

the  word,  therefore,  being  excluded,  I  do  not  know       Baekea 

It  meaning  it  can  have,  unless  we  understand  it  as  con-    grebkwood. 

liatinguished  from  gross;  that  the  trustees  are  to  re- 

'e  the  gross  rents,  and  after  paying  out  of  them  the 

1-iax,  and  any  other  charges  on  the  estate,  to  hand 

r  the  nei  rents  to  the  tenant  for  life ;  and  for  this  pur- 

e  the  legal  estate  must  remain  in  them  during  her  life ; 

i  it  is  clear  that,  for  the  purposes  of  the  will,  they  will 

tinue  to  have  it  after  her  death.     Besides,  the  construc- 

I  which  we  are  now  putting  upon  the  will,  will  best 

ore  the  objects  which  the  testator  had  in  view,  since  it 

I  prevent  the  possibility  of  the  contingent  remainders 

ng  destroyed ;  although  I  do  not  wish  to  rest  the  case 

in  this  ground,  no  case  having  been  shewn  in  which  the 

irts  have  construed  persons  to  be  trustees  for  the  pur- 

e  of  preserving  contingent  remainders,  in  the  absence 

any  words  by  which  the  testator  has  expressed  that  it 

I  with  that  intention  he  appointed  them.     Some  stress 

i  been  laid  upon  the  power  given  to  Mr.  and  Mrs.  Wroth 

ippoint  new  trustees  "  from  and  after  the  death  of  Airs. 

rker,"  as  tending  to  shew  that  the  trustees  were  not  to 

?rfere  at  all  until  that  period :  we  ratlier  think,  however, 

t  the  testator  merely  contemplated  the  probability  of 

'death  before  that  of  the  other  trustees,  whereby  a  de- 

ency  would  be  caused  in  their  numbers,  and  therefore 

e  the  survivors  the  power  to  supply  the  vacancy  thus 

ssioned.     On  the  whole,  therefore,  it  appears  to  me 

t,  in  order  to  carry  the  objects  of  this  will  into  effect, 

trustees  took  the  legal  estate  immediately  on  the  death 

be  testator,  and  tlierefore  that  this  action  has  been 

tly  brought  in  their  names. 

LDERSON,  B. — I  am  of  the  same  opinion,  and  will  only 
that  this  decision  conforms  with  the  principle  recog- 
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Bxeh.  of  PUas,  nised  and  acted  on  in  JVhile  ▼.  Parker,  where  a  similar  e 

^      "^  '  ^     feet  was  given  to  the  word  clear  as  we  give  to  the  word 

Barker       in  the  present  case  ;   although,  undoubtedly,  that  was 

Greenwood,    stronger  case  than  the  present,  since  there  the 

had  distinct  duties  to  perform. 


GuRNEY,  B.,  concurred. 


Rule  discharged. 


Where  an  action 
ofdebt,  in  which 
the  defendant 
had  pleaded  the 
gv'ncral  issue 
and  a  set-ofTi 
was,  by  content, 
referred  to  arbi- 
tration, "  the 
costs  of  tlie 
reference  and 
award  to  abide 
the  event,"  and 
the  arbitrators 
found  that  the 
plaintiff  was 
not  entitled  to 
recover  in  the 
action,  and  had 
not  any  cause  of 
action  against 
the  defendant, 
but  said  nothing 
as  to  the  set- off: 
—Held,  that 
the  award  was 
filial,  and  that 
the  defendant 
was  entitled  to 
main  lain  an 
action  for  the 
costs  of  tlie 
reference  and 
award. 


he 


Duckworth  v.  Harrison. 

Assumpsit.— The  declaration  stated,  that  before  C: 
making  of  the  agreement  and  promise  thereinafter  ro^F?n- 
tioned,  a  certain  action  had  been  brought  and  was  tk^  en 
pending  in  the  Court  of  Common  Pleas   at  Lancas^^r, 
wherein  the  now  defendant  was  plaintiff,  and  the  mow 
plaintiff  was   deTendant;   and  thereupon   heretofore,      to 
wit,  on  the  27th  May,  1836,  by  a  certain  agreement  made 
by  and  between  the  now  plaintiff  and  the  now  defend»n^f 
they  did  agree  to  leave  the  said  action  to  the  arbitration^ 
and  award  of  John  Berry,  William  Bowman,  and  liar- 
wood  Banner,  and  to  perform,  fulfil,  and  keep  the  awards 
order,  and  determination  of  the  said  John  Berry,  WDt*' 
Bowman,  and  Harwood  Banner,  or  any  two  of  them^   ^* 
and  concerning  the  said  premises,  so  as  such  award,  orde^i 
and  determination  should  be  made  in  writing  and  sign^^ 
by  the  said  arbitrators  or  any  two  of  them,  on  or  beft''* 
the  31st  of  December,  183f>,  or  on  or  before  such  other  d^] 
as  the  said  arbitrators  or  any  two  of  them  should  by  writ- 
ing under  their  hands  for  that  purpose  appoint ;  and  it  ^'^ 
by  the  said  agreement  agreed  that  the  said  parties  to  th^ 
said  agreement  and  their  respective  witnesses  should  ^ 
examined  by  the  said  arbitrators  or  any  two  of  them,  up<^** 
oath  if  required  ;    and  that  the  said  arbitrators  or  any  tw^ 
of  them  should  be  at  liberty  to  require  the  production  ^* 
and  to  examine  and  inspect  all  contracts,  agreements,  a^*^ 
counts,  writings,  books,  letters,  papers,  documents,  an^^ 
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rridences  whatsoever,  in  tlie  possession  or  power  of  either  Sxt^  of  Ptnuf 

»f  the  said  parties  thereto,  touching  or  in  any  way  relating  ^  '  ^ 

o  the  matters  in  difference :  and  it  was  thereby  agreed    Duckworth 

liat  the  costs  of  the  said  reference  and  award  should  abide     UARBiioir. 

Aie  event  of  the  award.  And  thereupon  afterwards,  to  wit, 

on  the   day  and   year   first  aforesaid,  in   consideration 

of  the  premises,  and  that  the  now  plaintiff,  at  the  now 

defendant  8  request,  had  then  promised  the  said  defendant 

U>  perform  the  said  agreement  and  said  award  in  all  things 

)n  plaintiff's  part  to  be  performed ;  the  defendant  then 

promised  the  plaintiff  to  perform  the  same  in  all  things  on 

efendant*s  part  to  be  performed.   And  the  plaintiff  saith, 

lat  afterwards,  and  before  the  said  3 1st  day  of  December, 

B86,  to  wit,  on  the  18th  of  June,  1836,  the  said  John 

^nry,  William  Bowman,  and  Harwood  Banner,  having 

iken  upon  themselves  the  burden  of  the  said  reference, 

id  make  and  publish  their  award,  order,  and  determina- 

ion,  in  writing,  of  and  concerning  the  said  matters  in  dif* 

erence  so  referred  as  aforesaid,  and  did  respectively  sign 

he  same,  and  did  thereby  award  and  determine  that  the 

low  defendant  was  not  entitled  to  recover  in   the  said 

Lction  against  the  now  plaintiff,  and  that  the  now  de- 

Tendant  had  not,  at  the  time  of  commencing   the   said 

action,  or  at  any  time  afterwards,  any  cause  of  action 

against  the  now  plaintiff;    and  the  now  plaintiff  further 

sutb,  that  thereby  the  event  of  the  said  award  was  in 

liia  the  plaintiff's  favour:   and  the  plaintiff  furthers aith, 

^at  his  the  plaintiff's  costs  of  the  said  reference   and 

^^ard,  to  wit,  his  costs  thereof,  which  he  bore  and  paid, 

^d  became  liable  to  pay,  amounted  to  the  sum  of  58A  8«.  OdL, 

^^'d  that  a  certain  sum,  to  wit,  the  sum  last  aforesaid,  was 

'^rwards,  to  wit,  on  the  3rd  of  August,  1836,  by  the  said 

^^^rt  of  Common  Pleas,  at  Lancaster,  taxed  and  allowed 

^  ^he  now  plaintiff  for  his  said  costs  pursuant  to  the  said 

^^ard :  of  all  which  the  defendant  afterwards,  to  wit,  on  the 

^y  and  year  last  aforesaid,  and  before  the  commencement 
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eh.  of  puat,  nised  and  acted  on  in  While  y.  Parker^  where  a 

■lOOO 

feet  was  given  to  the  word  clear  as  we  give  to  the  word 


in  the  present  case  ;   although,  undoubtedly,  that  w 
geebmwood.    stronger  case  than  the  present,  since  there  the  t 
had  distinct  duties  to  perform. 


GuRNEY,  B.,  concurred. 


Rule  dischargee}. 


Where  an  action 
of  debt,  in  wliich 
the  defendant 
had  pleaded  the 
gv'neral  issue 
and  a  set-ofTi 
was,  by  consent, 
referred  to  arbi- 
tration, "  the 
costs  of  the 
reference  and 
award  to  abide 
the  event,"  and 
tlie  arbitrators 
found  that  the 
plaintiff  was 
not  entitled  to 
recover  in  the 
action,  and  had 
not  any  cause  of 
action  against 
the  defendant, 
hut  said  nothing 
as  to  the  set-off: 
—Held,  that 
the  award  was 
final,  and  that 
the  defendant 
WU8  entitled  to 
inainiain  an 
action  for  the 
coats  of  the 
reference  and 
award. 


Duckworth  v.  Harrison. 

Assumpsit.— The  declaration  stated,  that  before  l 
making  of  the  agreement  and  promise  thereinafter  roe 
tioned,  a  certain  action  had  been  brought  and  was  th 
pending  in  the  Court  of  Common  Pleas   at  Lancastc 
wherein  the  now  defendant  was  plaintiff^  and  the  n 
plaintiff  was  deTendant;   and  thereupon   heretofore, 
wit,  on  the  27th  May,  1836,  by  a  certain  agreement  ma 
by  and  between  the  now  plaintiff  and  the  now  defend 
they  did  agree  to  leave  the  said  action  to  the  arbitrate  cso 
and  award  of  John  Berry,  William  Bowman,  and  H  ar> 
wood  Banner,  and  to  perform,  fulfil,  and  keep  the  award, 
order,  and  determination  of  the  said  John  Berry,  Wm. 
Bowman,  and  Harwood  Banner,  or  any  two  of  them,  of 
and  concerning  the  said  premises,  so  as  such  award,  order, 
and  determination  should  be  made  in  writing  and  signed 
by  the  said  arbitrators  or  any  two  of  them,  on  or  before 
the  31st  of  December,  183f>,  or  on  or  before  such  other  daj 
as  the  said  arbitrators  or  any  two  of  them  should  by  writ- 
ing under  their  hands  for  that  purpose  appoint ;  and  it  wis 
by  the  said  agreement  agreed  that  the  said  parties  to  the 
said  agreement  and  their  respective  witnesses  should  ^ 
examined  by  the  said  arbitrators  or  any  two  of  them,  apo^ 
oath  if  required ;    and  that  the  said  arbitrators  or  anj  tf 
of  them  should  be  at  liberty  to  require  the  productioD 
and  to  examine  and  inspect  all  contracts,  agreements, 
counts,  writings,  books,  letters,  papers,  documents, 


to 
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w  whatsoever,  in  the  possession  or  power  of  either  Bxek.  of  pah»» 
lid  parties  thereto,  touching  or  in  any  way  relating  *   « 

natters  in  difference :  and  it  was  thereby  agreed    Duckwoetb 

coats  of  the  said  reference  and  award  should  abide     uabeiiov. 
it  of  the  award.  And  thereupon  afterwards,  to  wit, 

day  and  year  first  aforesaid,  in  consideration 
premises,  and  that  the  now  plaintiff,  at  the  now 
nt's  request,  had  then  promised  the  said  defendant 
rm  the  said  agreement  and  said  award  in  all  things 
itiff's  part  to  be  performed;  the  defendant  then 
d  the  plaintiff  to  perform  the  same  in  all  things  on 
nt*s  part  to  be  performed.  And  the  plaintiff  saith, 
enrards,  and  before  the  said  Slst  day  of  December, 

0  wit,  on  the  18th  of  June,  1836,  the  said  John 
Williiim  Bowman,  and  Harwood  Banner,  having 
pon  themselves  the  burden  of  the  said  reference, 
ce  and  publish  their  award,  order,  and  determina- 
writing,  of  and  conceniing  the  said  matters  in  dif* 
so  referred  as  aforesaid,  and  did  respectively  sign 

le,  and  did  thereby  award  and  determine  that  the 
fendant  was  not  entitled  to  recover  in  the  said 
against  the  now  plaintiff,  and  that  the  now  de- 
had  not,  at  the  time  of  commencing   the   said 
or  at  any  time  afterwards,  any  cause  of  action 
the  now  plaintiff;    and  the  now  plaintiff  further 
;hat  thereby  the  event  of  tlie  said  award  was  in 
plaintiff's  favour:   and  the  plaintiff  furthersaith, 
s  the  plaintiff's  costs  of  the  said  reference  and 
to  wit,  his  costs  thereof,  which  he  bore  and  paid, 
ame  liable  to  pay,  amounted  to  the  sum  of  58A  8s.  OcL, 
it  a  certain  sum,  to  wit,  the  sum  last  aforesaid,  was 
rds,  to  wit,  on  the  3rd  of  August,  1836,  by  the  said 
»f  Common  Pleas,  at  Lancaster,  taxed  and  allowed 
low  plaintiff  for  his  said  costs  pursuant  to  the  said 
of  all  which  the  defendant  afterwards,  to  wit,  on  the 

1  year  last  aforesaid,  and  before  the  commencement 
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Etch,  of  l*teasj  the  taxing  and  allowing  of  the  plaintiff's  costs  of  the  8a_  nA 

1  QQQ 

^  '  ^     reference  and  award,  which  is  an  immaterial  allegation,  ac id 

Duckworth    the  plea  therefore  contains  no  defence  to  the  action ;  th       at 
Habrison.    ^^^  declaration  avers  that  the  plaintiff  incurred  and  pa     ^d 
and  became  liable  to  pay  certain  costs  of  the  reference  ai^r-i(l 
award,  of  which  the  defendant  had  notice,  and  hi«  pi  -^ci 
ought  to  have  put  some  of  those  matters  in  issue;  tl^^at 
even   if  any   taxation  of  those  costs  were  necessary,       h 
was  the  defendant's  duty  to  have  procured  such  taxatic^Oi 
and  he  cannot  take  advantage  of  his  own  default,  whicrbi 
by  his  third  plea,  he  attempts  to  do;  and  for  that  the  s^aid 
third   plea  contains  new  matter,  and   should  have  con- 
cluded with  a  verification,  and  not  to  the  country. 

The  defendant  joined  in  demurrer,  and  demurred  alsn 
to  the  replication  to  the  fourth  plea,  assigning  for  causes* 
**  that  it  does  not  contain  any  answer  to  that  plea,  aD<^ 
neither  traverses  nor  confesses  and  avoids  it;  and  that  tla^ 
same  is  argumentative,  hypothetical,  and  uncertain ;  an^ 
that  it  does  not  distinctly  appear  by  it  whether  the  plaioti^ 
means  to  assert  that  the  issues  were  matters  referred  t>y 
the  agreement  of  reference  or  not ;  and  that  if  it  memMBM 
that  the  issues  were  not  matters  referred  as  stated  in  tb^ 
fourth  plea,  the  allegation  in  that  plea  that  they  were 
referred  should  have  been  traversed,  and  that  in  such 
the  replication  should  have  concluded  to  the  country ; 
that  if  it  be  meant  that  the  issues  were  matters  so 
ferred,  that  the  plaintiff  hath  not  in  any  wise  answered 
plea,  and  that  it  was  quite  immaterial  whether  the 
trators  were  or  were  not  requested  to  make  any  aw^-^"^^ 
concerning  the  said  issues ;  and  for  that  it  does  not  app^'^' 
that  the  arbitrators  were  only  to  decide  on  the  same  iasaa ^^ 
if  they  were  required  so  to  do ;  that  it  appears  on 
plea,  and  is  confessed  by  the  replication,  that  they 
bound  so  to  decide  whether  they  were  requested  or  n^^^ 
that   the   replication  is  double,   in   stating   two   distin* 
matters  of  defence,  viz.  one  that  the  issues  were  not  mattei 
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X^ncaster,  before  the  making  the  said  agreement  of  refer-  fi*ck,  of  Piea$^ 
,  and  that  the  said  issues  trere  mailers  by  the  said  agree-  '  ^ 

of  reference  referred^  and  were  matters  to  be  decided    Duckworth 
wnd  awarded  upon  by  the  said  arbitrators  under  the  said     haieisow. 
rmbmissiout  and  were  matters  in  difference  submitted  to 
lie  said  arbitrators:  and  the  now  defendant  further  says, 
the  said  award  in  the  declaration  in  this  suit  men- 
and  set  forth  is  the  only  award  ever  made  in,  or  of 
^Dd  concerning  the  premises  above  referred,  or  any  of 
'ftJieiDyand  that  there  never  was  any  other  award  ever  made 
ofor  concerning  the  premises;  and  that  the  said  arbitrators 
^lid  Dot,  nor  did  any  two  of  them,  ever  decide  or  arbitrate, 
orin  any  manner  adjudicate  or  award,  on  the  said  issues  or 
either  of  them,  save  and  except  as  in  the  said  declaration 
in  tbis  cause  in  that  behalf  mentioned,  which  said  declar- 
sitioD  states  and  sets  forth  the  whole  of  the  material  and 
operative  part  of  the  said  award,  which  is  not  in  anywise 
affected,  altered,  or  varied  by  any  other  part  thereof.    By 
neans  of  which  said  several  premises  in  this  plea  men- 
tioned, the  said  award  in  the  declaration  mentioned  was 
and  is  uncertain  and  not  final,  and  was  and   is  wholly 
void,  &c.     Verification. 

The  plaintiff  replied  to  the  lust  plea,  that  the  said  issues 
10  the  last  plea  mentioned  were  not,  nor  was  either  of  them, 
ualiers  or  matter  by  the  said  agreement  of  reference  refer- 
ftd,  or  to  be  decided  or  awarded  upon  by,  or  submitted  to 
^  iaid  arbitrator Sy  except  or  otherwise  than  by  the  said 
Terence  of  the  said  action  in  the  declaration  mentioned. 
And  the  plaintiff  saith,  that  the  said  arbitrators  were  not, 
^  were  nor  was  any  two  or  any  one  of  them,  at  any  time 
during  the  said  reference,  required  or  requested  by  the 
90W  defendant  to  decide,  arbitrate,  adjudicate,  or  award 
9peeifieally  on  the  said  issues  in  the  said  plea  mentioned, 
•r  either  of  them.     Verification. 

To  the  third  plea  the  plaintiff  demurred,  assigning  for 
causes,  that  it  traverses  the  averment  in  the  declaration,  of 
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Etch,  of  IHras,  the  taxing  and  allowing  of  the  plaintiif  *8  costs  of  the  sam^l 
^  '  ^     reference  and  awards  which  is  an  immaterial  allegation,  arm  d 

Duckworth    the  plea  therefore  contains  no  defence  to  the  action ;  th  s&C 
Habrison.     ^^®  declaration  avers  that  the  plaintiff  incurred  and  pa 
and  became  liable  to  pay  certain  costs  of  the  reference  a 
award,  of  which  the  defendant  had  notice,  and  hi.^  pl^^^ 
ought  to  have  put  some  of  those  matters  in  issue;  tlm^t 
even   if  any   taxation  of  those  costs  were  necessary,      £  % 
was  the  defendant's  duty  to  have  procured  such  tazatiorft^ 
and  he  cannot  take  advantage  of  his  own  default,  which , 
by  his  third  plea,  he  attempts  to  do;  and  for  that  the  8«i<J 
third   plea  contains  new  matter,  and   should  have  cors- 
cluded  with  a  verification,  and  not  to  the  country. 

The  defendant  joined  in  demurrer,  and  demurred  Blm^^ 
to  the  replication  to  the  fourth  plea,  assigning  for  cause^P, 
**  that  it  does  not  contain  any  answer  to  that  plea,  am  ^ri 
neither  traverses  nor  confesses  and  avoids  it ;  and  that  tli  ^ 
same  is  argumentative,  hypothetical,  and  uncertain ;  an 
that  it  does  not  distinctly  appear  by  it  whether  the  plaiod 
means  to  assert  that  the  issues  were  matters  referred  b 
the  agreement  of  reference  or  not ;  and  that  if  it  mam 
that  the  issues  were  not  matters  referred  as  stated  in  tb^ 
fourth  plea,  the  allegation  in  that  plea  that  they  were 
referred  should  have  been  traversed,  and  that  in  such 
the  replication  should  have  concluded  to  the  country ; 
that  if  it  be  meant  that  the  issues  were  matters  so 
ferred,  that  the  plaintiff  hath  not  in  any  wise  answered  th 
plea,  and  that  it  was  quite  immaterial  whether  the  srbi 
trators  were  or  were  not  requested  to  make  any  awi 
concerning  the  said  issues ;  and  for  that  it  does  not  appe^^ 
that  the  arbitrators  were  only  to  decide  on  the  same  istue^f 
if  they  were  required  so  to  do ;  that  it  appears  on  tlv.^ 
plea,  and  is  confessed  by  the  replication,  that  they  wer^ 
bound  so  to  decide  whether  they  were  requested  or  no^  > 
that   the   replication  is  double,   in   stating   two  dittiiK^t 
matters  of  defence,  viz.  one  that  the  issues  were  not  matte  v* 
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^ferredy  and  the  other,  that  there  was  no  such  request  as  Etek.  of  puat, 
cJierein  mentioned.'*  *  . 

Joinder  in  demurrer.  Duckworth 


W,  H.  Watson^  for  the  plaintiff. — Two  questions  arise 

mn  this  case ;  one  upon  the  demurrer  to  the  third  plea, 

sJie  other  on  the  demurrer  to  the  replication  to  the  fourth 

Kraty  at  to  the  replication  to  tiie  fourth  plea :  it  is 

lot  necessary  to  contend  that  this  replication  is  goodj  for 

m.he  fourth  plea  is  bad.    That  plea  raises   the  question 

^««bether  the  arbitrator  in  this  case  was  bound  to  find 

^pedfically  on  each  issue.     The  award  is  sufficiently  final 

^nd  certain  if  the  action,  which  alone  is  referred,  is  deter- 

vnkied  in  favour  of  one  party  or  the  other,  without  finding 

C3Q  each  iasue.     It  is  true  that  where  an  action,  in  which 

^eferal  issues  are  joined,  is  referred  to  arbitration,  and 

^hteoita  of  the  action  are  to  abide  the  event  of  the  award, 

unless  the  arbitrator  determines  each  issue,  the  award  is 

liid ;  for,  by  the  new  rules,  each  party  is  entitled  to  the 

costs  of  the  issues  found  for  him,  and,  unless  each  issue  is 

inmd,  there  is  no  event  on  which  the  costs  of  the  separate 

itiues  can  be  taxed.     But  these  cases  will  all  be  found  to 

1)6  cases  where  the  costs  of  the  action  are  to  abide  the 

Cfent  of  the   award.     Here   the  costs  of  the  reference 

^  award  only  are  to  abide  the  event  of  the  award. 

^one  of  the  acts  of  Parliament  or  rules  of  court  apply  to 

swards.     The  arbitrators  therefore  were  not  bound  to 

find  separately  and  specifically  on  each  issue ;  they  were 

only  bound   to   determine   the   action,   and   when   they 

found  the  plea  of  non  assumpsit  in  favour  of  the  now 

pWiiitiflr,  it  was   immaterial  to  find  the  set-off.     Before 

the  new  rules  as  to  pleading,  if  the  plea  of  the  gene- 

nl  issue  pleaded  to  the  whole  action  were  found  for  the 

ietendant,  the  proper  course  was  to  discharge  the  jury 

u  to  the  other  issues,  which  became  immaterial :  2)t66eft 


V. 
HARmSON. 


} 


488  CASES  IN  THE  RXCHEQUBR, 

Brek.  of  Plea*,  v.  The  Matquis  of  Angle^ea  (a).    There  tlie  iiiliiliiitM     ii 
v^.^^^     had  found  that  the  defendants  were  not  guOty  of  tl le 

Duckworth    trespasses  laid,  but  took  no  notice  of  other  issues 
HAKRiMif.     in  the  cause,  and  it  was  held  that  the  award  was 
fectly  good,  as  there  was  a  sufficient  event*   [Purke^ 
—  It  was   the  same  as  if   the  parties  had   agreed  to 

withdraw  a  juror  as  to  the  other  issues.]     In  that  ci 
Lord  Lyndhmrst,  C.  B.,  says  (6) — *'  After  finding  that  t! 
defendants  had  not  committed  the  trespasses,  any  inquL 
into  the  truth  of  the  special  pleas  could  only  have 
material  with  reference  to  the  question  of  costs.     If  eith^^fr 
party  wished  to  have  a  decision  upon  the  special  issa^^es 
with  that  view,  he  should  have  distinctly  requested  K.lie 
arbitrator  to  take  that  course."    This  replication  wwas 
drawn  with  reference  to  the  judgment  of  Lord  Lyndkmwsi 
in  that  case.     It  has  never  been  considered  material  under 
the  statute  of  Anne  to  have  all  the  issues  entered  up* 
provided  one  material  issue  involving  the  whole  question 
was  found  for  the  defendant.     If  this  be  so,  there  ^r«fl 
a  sufficient  event  of  the  matters  referred.    In  Eardley  ^* 
Steer  (c),  a  cause  and  all  matters  in  diffisrence  were  reles^ 
red,  costs  to  abide  the  event  of  the  award.  The  defendant 
had  a  cross  demand  for  a  larger  amount  than  the  plaintiff 
claimed  in  the  action.     The  arbitrator  awarded  that  the 
action  should  cease,  and  be  no  further  prosecuted;  th^^ 
on  the  balance  of  accounts  661/.  was  due  from  the  plai<** 
tiff  to  the  defendant,  and  that  the  plaintiff  should  p*7 
tliat  sum  to  the  defendant.     The  court  refused  to    0^ 
aside  the  award,  on  the  ground  that  it  did  not  sufficief^^^ 
determine  the  action.     Parke,  B.,  there   says — *'  It      ** 
said,  the  arbitrators   have  not  shewn  who  is  to  pay  tt^^ 
costs  of  the  action ;  that  depends  on  the  question  whetb 
they   have  sufficiently  determined   the  event,   since 

(a)  2  C.  &  M.  722 ;  10  Binjr.  568.  (b)  10  Bing.  570. 

(c)  2  C.  M.  &  R.  327. 
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nsU  are  lo  follow  the  event;  and  I  think  we  may  reason-  ^mA.  of  pieat, 

18S8 

Uj  intend  that  they  meant  to  determine  the  event  in  *  ^ 

twtmr  of  the  defendant.**    Now,  here  there  is  a  sufficient    Ducxwoiitr 

•termination  of  the  event  of  the  award  to  enable  the      haeriion. 

faster  to  say  in  whose  favour  the  cause  is  determined » 

ad  lo  tax  the  costs  of  the  reference  and  award  accordingly. 

7hB  costs  of  the  reference  and  award  are  to  follow  the 

vent,  and  that  event  is  in  favour  of  the  defendant  in  the 

-clion.    As  to  the  third  plea,  that  plea  is  bad,  for  it  is  not 

bewn  by  the  pleadings  that  the  costs  could  be  taxed. 

The  Court  intimated  that  they  thought  the  third  plea 

■sid»  and  caUed  on) 

Crompiom,  contra. — The  third  plea  is  good,  since  it  tra- 
'^rses  the  only  allegation  on  which  the  plaintiff  relies  to  shew 
^hai  the  defendant  ever  was  liable  to  pay  the  costs  of  the 
r^sieieDce  and  award.     There  is  no  other  allegation  which 
ttliews  that  there  were  costs  due,  which  the  now  defend- 
ant was  liable  to  pay.    The  declaration  avers,  that  the 
K^laintiflrs  costs  of  the  reference,  which  he  bore  and  paid 
mai  became  liable  to  pay  amounted  to  681.  8s»,  and  that 
tlut  sum  was,  by  the  Court  of  Common  Pleas  at  Lancas- 
ter, taxed  and  allowed  to  the  now  plaintiff,  for  bis  said 
costi,  pursuant  to  the  said  award ;  and  the  plea  states, 
^lut  no  such  sum  nor  any  other  sum  ever  was  taxed  or 
billowed  to  the  plaintiff  by  the  said  Court  of  Common 
VIess  at  Lancaster,  for  his,  the  plaintiff's,  costs  of  the 
^ference  and  award,  in  manner  and  form  as  in  the  de- 
dantion  is  alleged.     The  defendant  was  not  liable  to  pay 
these  costs  merely  because   the  plaintiff  was  liable,  for 
^  might  be  costs  which  he  was  liable  to  pay  to  his  own 
sttoroey,  and  which  the  defendant  was  not  bound  to  reim- 
Wte.    The  only  averment  which  shews  any  liability  on 
^e  defendant  to  repay  the  plaintiff,  is  the  averment  of  the 
^^ution  and  allowance  of  that  sum  by  the  Court.     That 
^^g&lion  is  therefore  material  and  traversable,  and  if  it 
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Exek.  of  Pkat,  were  struck  out^  the  count  would  be  bad.    But,  secondly 

^  '  .     taxation  was  necessary  before  the  costs  could  be  recc 

Duckworth    vered :  Sadler  V.  Robins  (a),  Candler  v.  Fuller  (6),  Biglam 

Habriion.    ^*  Skelton  (c).  In  some  of  these  cases  there  was  a  discusaio 

whether  the  costs  ought  not  to  have  been  taxed  before 

particular  day,  but  in  all  the  cases  it  seems  to  have  bee 

considered  that  there  must  be  a  taxation  before  the  brin{ 

ing  the  action.     It  cannot  be  ascertained  without  taxatio 

what  is  the  amount  of  the  costs  to  be  recovered,  ani 

therefore  on  this  ground  also  the  allegation  of  taxation  i 

material  and  traversable. 

Thirdly,  the  replication  to  the  last  plea  is  clearly  bad 
and  the  plea  good.    The  cause  having  been  referred,  tb 
arbitrators  were  bound  to  award  upon  and  decide  tb; 
cause  and  each  of  the  issues,  whether  they  were  express 
required  to  do  so  or  not.    The  costs  of  the  issues  are^ 
be  determined  in  the  same  manner  as  if  the  case  l^^ 
been  tried  by  a  jury  ;  and  since  the  new  rules,  there  moti 
be  a  verdict  entered  on  every  issue.    The  submissioo  i^ 
that  the  costs  of  the  reference  and  award  shall  abide  (be 
event ;  and  the  question  in  this  part  of  the  case  is,  what 
is  the  meaning  of  the  expression  **  the  event  of  the  award!" 
The  argument  on  the  other  side  is  founded  upon  the  fi^ 
lacy  that  the  event  means  the  general  sweeping  result  of 
the  case.     It  is  admitted  by  the  plaintiff's  counsel  that 
the  event  of  the  cause  means  the  legal  event  of  the  canKf^ 
and  this  is  established  by  many  cases,  and  could  not  have 
been  denied.     So  the  event  here  is  the  legal  event,  and 
the  word  '*  event ''  must  have  the  same  construction  io 
both  cases.     If  the  cause  is  referred,  the  Court  must  look 
at  the  state  of  the  record,  and  if  it  is  a  case  in  which  isioei 
have  been  joined,  those  issues  are  referred.     The  caaeb 
referred  secundum  suljectam  materiam,  to  use  the  expret- 
sion  of  Tindal,  C.  J.,  in  Woof  v.  Hooper  (d),  where  a  cause 

(a)  1  Cowp.  253.  (6)  Willes,  62. 

(c)  12  East,  436.  (d)  4  Bing.  N.  C  449. 
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"^mu  referred  to  an  arbitrator  to  certify  fo4*  whom  and  for  ^ch.  of  Pleas, 

•  •  1838 

*wbat  amount,  if  any>  the  verdict  should  be  entered ;  it  was  ^ 

Xneld  that  the  arbitrator  was  not  confined  to  a  general  ver-  Duckworth 
~<c3ict,  bat  might  enter  it  on  the  several  issues,  according  to  habrison. 
&he  evidence  before  him.  And  Tindal,  C.  J.,  says, — "  The 
*^vhole  cause  is  referred,  with  power  to  the  arbitrat.>r  to  enter 
«i  verdict*  I  think  that  is  secundum  subjectam  materiam ; 
suid  that,  as  the  arbitrator  is  put  in  the  place  of  the  jury, 
lae  may  find  the  verdict  in  the  same  way  as  the  jury  had 
jpower  to  find  it.'* 

The  construction  contended   for  by  the  plaintiff  will 
lead  to  several  absurdities.     Thus,   supposing  a  large 
demand  to  be  made  in  the  declaration,  and  1^.  to  be 
^vtablished  in  part  of  the  claim  on  one  part  of  the  record, 
sail  the  costs  of  the  reference,  as  to  the  other  parts  of  the 
y^ord  on  which  the  plaintiff  fails,  will  have  to  be  paid  by 
the  defendant.    Not  only   would   the  defendant  fail  in 
recovering  the  costs  on  the  part  in  respect  of  which  he 
anoeeeds,  but  he  would  have  to  pay  the  plaintiff*s  costs 
£)r  what  the  plaintiff  fails  to  establish.     So,  where  there 
is  a  plea  of  set-off,  in  addition  to  the  plea  of  the  general 
isnie,  as  in  the  present  case,  the  plaintiff  may  go  to  great 
dpense  in  bringing  witnesses  before  the  arbitrator,  not 
ody  as  to  the  question  of  original  liability,  but  as  to  the 
qaettion  arising  on  the  set-off.     It  is  said  that  there  is  no 
occasion  to  go  on  in  such  case  when  the  general  issue 
i<  decided  against  the  plaintiff;  and  also  that  the  party 
should  request  the  arbitrator  to  find   specifically   upon 
the  other  issues.     It  must  be  remembered,  however,  that 
<xi  sn  arbitration,  the  party  has  no  means  of  knowing  to 
vhtt  conclusion  the  arbitrator  will  come  upon  any  par- 
ticular issue.     The  plaintiff,  for  instance,  gives  evidence 
to  a  certain  extent  to  establish  his  case  on  the  issue  on 
son  assumpsit,  and,  as  he  cannot  tell  what  the  arbitrator 
may  decide  upon  as  to  that  part  of  the  case,  he  naturally 
goez  on  to  give  evidence  in  answer  to  the  alleged  set-o(f. 

^  VOL.  IT.  H  H  M.  W. 
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2rch.  of  Pitas,  [Parke,  B. — The  party  could  have  no  means  of  knoi^ 

1838 

^  what  the  arbitrator  would  decide  on  any  particular  i^ 
Duckworth  That  argument  was  not  brought  before  the  coo^ 
Harrison,     ^ibben  V.  The  Marquis  of  Anglesea].     According  t 


defendant's  construction,  the  event  of  the  award 
legal  event  of  the  award,  and  no  difficulty  arises  fro^:^ 
construction,   because   here,    on   this    constructiom^ 
event  of  each  issue  must   be  looked  to;  and  the  coi 
will,  according  to  the  usual  course,  be  distributed  irii 
reference  to  the  finding  on  each  issue ;  and  it  may  hip 
pen,  that  the  paity  succeeding  generally,  will  have  on  th< 
balance  to  pay  costs.    Norris  v.  Daniel  (a)  is  an  authoritj 
in  the  defendant's  favour.     In  that  case,  the  costs  of  tlM 
action  and  of  the  award  were  to  abide  the  event  of  (Im 
award ;  and  the  arbitrators  found  that  the  plaintiff  bad  i 
good  cause  of  action  on  five  out  of  eight  counts;  tbattht 
defendant  should  pay  51.  damages ;  and  that  no  furthei 
proceedings  should  be  had  in  the  action:  and  it  wasbdd 
that  there  was  no  award  as  to  three  counts;  no  events 
authorize  the  taxation  of  costs  on  these  counts ;  and  di 
consequently,  no  part  of  the  award  could  stand.    Int 
case  (according  to  the  argument  of  the  present  plaio 
there  was  a  result  as  to  the  recovery  of  5L ;  but  thsf 
held  not  to  be  sufficient.    [Parke,  B. — There  was  nc 
found  as  to  whether  the  plaintifiT  or  defendant  w 
recover  on  the  three  counts].     Still  there  was  wb; 
be  called  a  general  result  of  the  action.     Dibbeu 
Marquis  of  Anglesea  is  distinguishable  on  the 
that  it  was  before  the  new  rules,  and  in  that  ca; 
was  a  distinct  finding  on  the  general  issue ;  wher 
it  is  quite  uncertain  on  which  issue  the  finding 
Dibben  v.  The  Marquis  of  Anglesea  is,  besi 
inconsistent  with  Norris  v.  Daniel,  which  is  d 
point  for  the  defendant,  unless  the  plaintiff  ca 
that  a  different  meaning  ought  to  prevail  as  ^ 
of  ihe  cause  and  the  event  of  the  award. 

(a)  10  Bing  608;  4  M.  &  Scott,  383. 
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Again,  the  award  is  not  final,  because  it  says  nothing  ^^^^a.  of  Pleas, 

out  the  costs  of  the  action.    [Lord  Abinger,  C.  B. —  ^ 

I  power  is  given  by  the  submission  to  enter  a  ver-    Duckworth 

It,  or  to  determine  as  to  the  costs  of  the  cause.]    The     harmion. 

(ts  of  the  cause  are  referred  with  the  cause,  but  the 

ritrator  has  left  them  undecided.   [Parke^  B. — How  can 

}  coats  be  recovered,  when  there  is  no  verdict?]    They 

1  follow  the  general  result  of  the  cause,  and  might  be 

iOvered  by  an  action.     An  arbitrator,  although  he  has 

power  to  enter  a  verdict,  has  always  a  right  to  order  a 

Igment  to  be  entered. 

It  is  also  submitted  that  the  award  is  not  final  as  to  the 

bject-matter  of  the  issues  referred,  as  it  is  not  found 

lether  there  was  a  debt  due  from  the  plaintifiT  to  the 

fendant.     The  present  defendant  may  have  gone  before 

e  arbitrator  on  that  express  ground.     [Parke,  B. — Have 

Ni  found  any  authority  that  where  a  cause  has  been  re- 

rred,  but  no  power  has  been  given  to  the  arbitrator  to 

Iter  a  verdict,  he  has  nevertheless  power  to  order  a  judg- 

ent  to  be  entered  up,  so  as  to  enable  the  party  to  recover 

I  costs?]    It  is  clear  that  he  can  order  a  discontinuance 

'  8  iiei  processus  to  be  entered  :  Blanchard  v.  Lilly  {a). 

be  award  is  not  final  in  three  respects:  1st,  as  to  the 

Mts  of  the  cause ;  2ndly,  as  to  the  costs  of  the  reference ; 

rdiy,  in  not  determining  whether  any  debt  was  due  from 

le  plaintiff  to  the  defendant. 

Watson,  in  reply. — It  is  quite  clear  that  an  arbitrator  is 
ot  bound  to  adjudicate  as  to  costs.  It  is  sufficient  if  he 
etennines  the  event :  Eardlej/v.  Steer.  This  is  a  question 
1 8  contract  between  these  parties :  then  the  arbitrators 
id  that  the  plaintiff  has  no  cause  of  action  against  the  de- 
idant.  It  is  clear,  from  that,  that  they  have  found  the  ge- 
ral  issue  in  favour  of  the  defendant.  The  event  means  the 

(a)  9  Eufit,  497. 
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«»8t8  without  any  express  authority  for  that  purpose,  ^j^-  of  puas, 

*Thcn,  is  this  award  final]?    Yes.     He  gives  costs  to  s^,,^^^^^ 

^neither  party ;  he  is  silent  as  to  them.     That  case  only  Duckworth 

decides  that  the  arbitrator  has  power  to  award  costs ;  it  Harrison. 
^oes  not  say  that  he  must  do  so. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  afterwards  delivered  by 

Lord  Abinger,  C.  B. — The  question  in  this  case  turns 

vpon  the  construction  to  be  put  upon  a  rule  of  reference 

^  arbitration,  by  which  a  cause  was  referred,  and  the 

costs  of  the  reference  and  award  were  to  abide  the  event 

«f  the  award.    The  action  was  brought  to  recover  those 

coits,  and  the  pleadings  raised  the  question  whether  the 

Qward  was  final,  and  could  be  sustained.     It  appeared 

that  the  defendant  had  pleaded  two  pleas,  the  general 

iisue  and  a  set-off;  and  it  was  said,  that  as  the  arbitrator 

liid  found  merely  that  the  plaintiff  had  no  cause  of  action, 

and  had  not  decided  upon  each  of  the  issues  specifically, 

lie  had  not  in  fact  determined  the  action.    The  Court  at 

fint  entertained  some  doubts  upon  this  objection,  but 

they  have  finally  come  to  the  conclusion,  that  if  the  parties 

hid  intended  that  the  arbitrator  should  award  distinctly 

upon  each  issue  in  the  action,  they  ought  to  have  stated 

it.   The  arbitrator  lias  decided  the  action,  by  saying  that 

the  plaintiff  was  not  entitled  to  recover ;  and  we  think 

thit  the  words  ''event  of  the  award"  must  mean  the  event 

^  to  the  action  itself,  and  do  not  mean  the  event  as  to  the 

determination  of  the   particular  issues,  which   therefore 

become   immaterial.     On  this  ground  our  judgment  will 

be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


Declaration  in 


446  CAsrs  in  the  excHrQUER, 

Eseh,  of  Pleat, 
1838. 

Boy  DELL  V.  Jones. 

XjIBEL. — The  declaration  stated,  that  whe 
lilrVwn*?^^^^^^^^  plaintiff,  for  a  long  time  before  and  at  the  tin 
an  attorney,  and  coniuiittini?  of  the  crievances  by  the  defendant  a 

that  certain  '^^  °^  •'^ 

orders  had  been  after  mentioned,  resided  and  still  does  reside  ii 
CouKofaucen's  shire  Street,  Queen  Square,  London,  and  had  I 
tingMidepjr  was  and  still  is  an  attorney  of  the  Court  of  c 
ceedingswith      the  Queen  before  the  Queen  herself,  and  had  us 

coats,  in  an  ac-        .  r       •  j    i       • 

tion  in  which      cised,  and  Carried  on  the  profession  and  busin* 

IheSltirne^o"  «^^'^'*"^y"*^-'*'*^»  with  great  credit  and  reputat 
the  then  defend-  whereas  before  the  time  of  the  committing  of  t 

ant,  and  the  .      «  . 

defendant  was  ances  by  the  defendant  as  hereinafter  mentionec 
the  then' plain-  ordcrs  had  been  made  by  one  of  the  Judges  of 
tiff,  and  tiiatthe  Q^yj^^^  of  our  Lady  the  Queen  before  the  Queei 

costs  had  been  j  ^^ 

ascertained  and   for  setting  aside  with  costs  certain  proceedings  in 
the  Masters;       action  then  pending  in  the  said  last-mentioned 
1ul\^Z^Z'  ^'»»ch  action  the  now  defendant  was  the  attorn 
fession  of  an       ([^^^  plaintiff,  and  the  now  plaintiff  was  the  at 

attorney  is,  and 

is  considered  to  the  then  defendant ;  and  before  the  time  of  theco 
praciice^and  *  ^f  ^^^  grievances  by  the  now  defendant  as  he 
discreditobie  to    mentioned,  the  said  costs  had  been  and  were  as 

the  attorney 

adopting  it;  yet  and  taxed  by  one  of  the  masters  of  the  said  Co 
ant,  intending  wliercas  bc  forc  and  at  the  time  of  the  committii 
bei^vJd  that  ^  grievances  by  the  now  defendant  as  hereinafter  m' 
the  piaintiffhad  sharp  practice  in  the  profession  of  an  attorney  wj 

been  guilty  of 
buch  sharp  prac- 
tice as  aforesaid  in  the  said  action,  and  had  been  reprimanded  for  it  by  the  Master,  pub 
the  following  false,  ironical,  and  libellous  mutter: — *'  An  Honest  Lawyer"  (thereby 
plaintiff,  and  meaning  to  represent  that  he  was  not  an  honest  lawyer) — "  A  person  of 
C.  B.,  &c.,  was  severely  reprimanded  the  other  day  by  one  of  the  Masters  of  the  Qi 
for  what  is   called  sharp   practice  in  his  profession "  (meaning  and  alluding  to  tl 
practice  with  respect  to  the  said  orders,  and  that  such  practice  was  sharp  pracdceas^ 
Ht'ld,  that  that  part  of  the  statement  which  imputed  to  the  plaintiff  sharp  practice,  wi 
explained  by  the  introductory  matter  to  shew  that  it  was  libellous. 

Semhle,  al&o,  that  the  allegation  that  Uie  libel  was  iromical  was  suflident,  coupled 
nuendo,  to  shew  that  the  phrase  '*  an  honest  lawyer"  was  used  in  a  libellous  sense. 

Where,  on  a  special  demurrer  to  a  plea,  the  defendant  objects  that  the  declaiation 
appears  that  (here  is  any  matter  in  the  declaration  which  is  good  on  general  demi 
sufficient  to  bustain  the  action,  (he  plaintiff  is  entitled  to  judgment;  since  the  case 
bidered  as  if  there  were  a  general  dcniuiter  to  the  whole  dcclaraiion,  which  would, 
be  too  large. 
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nnd  was  and  is  considered  to  be  and  to  import,  disre-  Rxeh.  of  Pleat, 
f)Utab1e  practice,  and  practice  discreditable  to  the  attorney 
adopting  or  pursuing  the  sanie ;  whereof  the  now  defendant 
then  had  notice:  yet  the  now  defendant,  well  knowing 
Che  premises,  but  contriving  and  falsely  and  maliciously 
intending  to  injure  the  now  plaintiff  in  his  good  name, 
fame,  and  credit,  and  also  in  his  said  profession  and  busi- 
ness of  an  attomey-at-Iavf,  and  to  cause  it  to  be  suspected 
and  believed  that  the  now  plaintiff  had  been  guilty  of 
such  sharp  practice  as  aforesaid  in  the  said  action,  and 
that  he  the  now  plaintiff  had  been  reprimanded  by  the 
ssid  Master  for  such  practice  as  aforesaid  in  the  said 
action,  &c.,  heretofore,  to  wit,  on  &c.,  wrongfully,  mali- 
doasly,  and  injuriously  composed  and  published  a  certain 
inmicalt  false,  scandalous,  malicious,  and  defamatory  libel 
of  and  concerning  the  now  plaintiff,  and  of  and  concerning 
him  in  the  way  of  and  in  respect  to  his  said  profession 
vmI  business  of  an  attorney-at-law,  and  of  and  concerning 
the  said  action,  and  of  and  concerning  the  practice  of  the 
now  plaintiff  as  such  attorney  with  respect  to  the  afore- 
taid  orders,  then  wrongfully  supposed  by  the  now  defend- 
ut  to  be  such  sharp  practice  as  aforesaid,  and  of  and 
concerning  the  said  Master,  containing  therein  the  ironi^ 
co/,  false,  &c.,  matter  following,  of  and  concerning  the 
oow  plaintiff,  &c.  &c.,  (that  is  to  say),  **  An  honest  lawyer, 
(thereby  meaning  the  now  plaintiff,  and  intending  to  re- 
present that  he  was  not  an  honest  lawyer).     A  person  of 
the  name  of  Charles  Boydell,  (meaning  the  now  plaintiff), 
&n  attorney  in   Devonshire  Street,  Queen   Square,  was 
teTerely   reprimanded    by   one   of  the    Masters   of   the 
Queen's  Bench  (meaning  the  aforesaid  Master)  the  other 
day,  for  what  is  called  sharp  practice  in  his  profession," 
(meaning  and  alluding  to  the  now  plaintiff's  practice  with 
r^pect  to  the  aforesaid  orders  in  the  said  action,  and  that 
wch  practice  had  been  and  was  •^harp  practice  as  afore- 
**'*';•    By  means  of  which,  &c. 
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Eryn.  of  Picas,       The  defendant  pleaded,  first,  Not  guilty;  secondly 

1  o  «»  o 

,  •  ^    justification ;  thirdly,  as  to  the  composing  and  publish! 


V. 

Jones. 


BoYUELL       the  whole  of  the  said  libel  in  the  declaration  mention^^dy 
excepting  the  words    ''  an  honest  lawyer,'*  that  before 
the  composing   and  publishing    the    said    libel    in    tb^ 
declaration  mentioned,  to  wit,  on  &c.,  he  the  said  plaiis-* 
tiff  had  been  and  was  severely  reprimanded  by  one  of  tb 
masters  of  the  Queen's  Bench,  for  what  is  termed  shai 
practice  in  his  the  said  plaintiff's  profession,  &c. — Verifi- 
cation. ^ 
Special  demurrer,   assigning  for  causes  that  the  said    ^ 
plea  is  a  mere  partial  repetition  of  the  libel^  and  neither 
traverses  nor  confesses,  and  avoids  the  declaration ;  and 
that,  as  a  justification,  the  plea  is  defective,  in  not  justify- 
ing, except  argumentatively ,  the  imputation  on  the  plaintiff 
of  having  been  guilty  of  sharp  practice  in  his  profession; 
and  that  the  instance  or  instances,  and  act  or  acts,  of 
alleged   sharp  practice,  should  have  been  shewn  in  the 
plea ;  and  that,  even  if  one  of  the  masters  of  the  Queen's 
Bench  had  taken  upon  himself  to  reprimand  the  plaintiff, 
that  would  not  have  justified  the  defendant  in  publishing 
that  fact  to  the  world ;  and  for  that  the  plea  does  not  justify 
the  innuendo  that  the  plaintiff  had  in  fact  been  guilty  of 
sharp  practice ;  and  for  that  the  said  libel  is  not  divisible, 
and  that  the  defendant  should  have  justified  the  ironical 
words  **  an  honest  lawyer,"  in  the  sense  imputed  in  the 
innuendo   in   that  behalf;  and  that    the   plea  is   bad  as 
amounting  to  the  general  issue,  inasmuch  as  it  gives  a 
mere  narrative,  without  vouching  the  truth  of  the  fact  of     ^ 
sharp  practice ;  and  that  the  said  plea,  to  have  been  con-    — 
sistent,  should  have  traversed  the  innuendo,  &c. 
Joinder  in  demurrer. 

C/iannell,  in  support  of  the  demurrer,  was  stopped  b^^  « 
the  Court,  who  called  upon 
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Ogle,  for  the  defendant. — He  admitted  that  he  could  not  iSjwA.  of  PUmt^ 
^pport  the  plea,  but  proceeded  to  argue  that  the  declar-  * 

fltion  was  bad.     [Parke^  B. — The  words  charged  in  the 
<Ieclaration  are  clearly  libellous.   It  alleges  that  the  defend- 
ant called  the  plaintiff  an  honest  lawyer^  meaning  that  he 
vas  not  an  honest  lawyer.     The  defendant  must  prove  the 
troth  of  that,  in  order  to  justify  himself.     Then  the  declar- 
ation  says  that  he  charged  the  plaintiff  with  being  guilty  of 
sharp  practice,  which  he  avers  meant  disreputable  practice. 
That  is  clearly  a  libellous  imputation].  That  prefatory  aver- 
Bent  only  applies  to  the  sharp  practice.    The  declaration 
contains  in  fact  two  libels:  one  as  to  the  term  ''honest 
lawyer;"  the  other  as  to  his  being  guilty  of  sharp  practice; 
Vnt  there  is  no  prefatory  averment  as  to  what  was  meant 
by  the  term  ''  honest  lawyer/*  without  which  the  words 
emnot  be  taken  in  any  other  than  their  ordinary  sense. 
[Paril^yB. — How  would  you  frame    the  declaration  in 
that  view  of  the  case?      It  states  that  the  defendant 
composed  and  published  an  ironical  libel  of  the  plain- 
tiff, and  that  he  called  him  ''  an  honest  lawyer,'*  thereby 
leaning  that  he  was  not  an  holiest  lawyer.     Is  not  that 
(Dough  ?]     There  ought  to  have  been   an  introductory 
Averment,  that  by  the  term  **  honest  lawyer/*  is  or  may 
i)e  understood  that  he  was  a  dishonest  lawyer.     In  Gold- 
*iein  V.  Foss  (a),  it  was  held  that  an  innuendo,  uncon- 
■^ected  with  any  prefatory  averment,  cannot  enlarge  the 
sense  of  a  libel.     [Parker  B.— Is  it  not  a  sufficient  pre- 
&tory  averment,  that  the  libel  was  ironical?    In  Regina 
V.  Dr.  Brown  (6),  Holt^  C.  J.,  says,  that  an  information 
will  lie  for  speaking  ironically.     The  objection,  however, 
rioir  18  as  upon  a  general  demurrer,  and  the  Court  cannot 
give  judgment  for  the  defendant,  when  there  is  any  matter 
^vliich  is  clearly  libellous  alleged  in  the  declaration;  and 
tlie  charge  that  the  plaintiff  had  been  guilty  of  sharp 
firdctice  is  clearly  so,  and  is  properly  sustained  by  a  pre- 
f^tor^  averment  that  sharp  practice  is  considered  disre- 

(a)  2  Y.  &  J.  146.  (h)\\  Mod.  86. 
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teh.  of  Pifa.%  |)UtabIe  practice].   Suppose  an  action  oF  debt  were  brouglit 
^      *^     ^     by  t!ic  indorsee  against  the  acceptor  of  a  bill  oF  exchange, 
BoTDELL       &n<l  ^hc  declaration  contained  two  coants,  one  upon  the 
J0SE8         '^'''»   ^'"^'^  *^  between   those   parties  would   be  clearly 
bad,  and  another  count  which  was  perfectly  good,  as  for 
goods   sold   and   delivered;  and    the  defendant    pleaded 
to  the  whole  declaration  a  plea  which  could  not  be  sup- 
ported, and  was  specially  demurred  to;  would  not  the 
defendant  be  at  liberty  to  object  that  one  of  the  county  ^^ 
was  bad   on   general   demurrer?      \^Parket  B. — No;   i^ 
must  be  taken  as  if  it  were  a  general  demurrer  to  th^  ^ 
whole  declaration;  and  then,  one  count  being  good,  i>o*'^::^w. 
can  the  Court  give  judgment  for  the  defendant?     Tl^  «^i 
demurrer  in  such  a  case  would  be  too  large].    Then  the 
is  another  objection.     This  is  a  libel  alleged  to  be  »po1 
the  plaintiff  in  his  character  of  an  attorney ;  but  thei 
no  allegation  that  he  practised  as  such  at  the  time  of  ^^ 
committing  of  the  grievances.     The  averment  is,  that 
was  and  still  is  an  attorney ;  but  consistently  with  that  a  ^-^er. 
ment,  he  may  have  ceased  to  carry  on  practice.  The  dec^/^y. 
ation  ought  to  have  gone  on  to  allege  that  he  continu^c//^ 
practise  as  an  attorney.     It  may  be  that  he  was  once  id* 
mitted  an  attorney,  and  only  practised  for  one  day. 

Parke,  B. — Suppose  he  had  ceased  to  practise  as  an 
attorney — this  is  not  an  action  for  words  but  for  a  libei- 
This  is  a  libel  on  him  ns  a  man.     Suppose  he  had  retire 
from  the  profession,  and  taken  his  name  off  the  roll,  t 
write  of  him  that  whilst  he  was  an  attorney,  he  had 
guilty  of  sharp  practice,  would  be  a  libel  upon  him.  With 
respect  to  the  other  point,  I  think  it  was  a  sufficient  pre- 
fatory averment,  that  the  libel  was  ironical.  At  all  events, 
as  this  must  be  taken  as  upon  general  demurrer,  it  is  too 
large. 

The  rest  of  the  Court  concurred. 

Judgment  for  the  plaintiff. 
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Parks,  R,  afterwards  said : — I  may  take  this  opportu-   Kxfh.  of  Pieas, 
nity  of  mentioning,  that  in  the  report  of  the  case  of  Fcr- 
guom  ▼•  MUeheU  (a),  in  which  this  question,  as  to  a  de- 
Brarrer  being  too  large,  came  before  the  Court,  there  is 
an  error  as  to  what  is  stated  to  have  fallen  from  me  on 
that  rabjecL   What  I  intended  to  state  was,  that  if  there 
be  a  special  demurrer  to  the  whole  declaration,  and  one  of 
the  counts  or  breaches  is  good,  the  consequence  is,  that, 
the  demurrer  being  too  Inrge,  the   plaintiff  must  have 
judgment  on  the  whole  declaration ;  and  if  the  bad  count 
or  breach  is  good  after  judgment,  the  plaintiff  may  reco- 
Ter  upon  it;  if  bad,  he  can  cure  it  by  entering  a  nolle  pro- 
sequi, or  having  the  damages  separately  assessed,  and 
entering  a  remittitur  damna:  if  he  does  not,  the  judg- 
ment may  be  arrested,  or  a  writ  of  error  brought. 

(a)  2  C.  M.  &  R.  692. 


Pope  and  Others  v.  Wray. 
Assumpsit  for  money  had  and  received.     Plea,  non   The  defendant 

^  supplied  the 

'tasumpsit.     At  the  trial  before  Alderson,  B.,  at  the  Lon-  plaintiff  with 

■  .••••  •  111  •  goods  to  the 

^■on  Sittings  in  this  terui,  it  appeared  that  the  action  was   amount  of  71/.; 
l^rought  to  recover  back  a  sum  of  24/.,  alleged  to  have  ^u^jfoHzed^M. 
t^^en  paid  by  the  plaintiffs  to  the  defendant  on  a  misre-  *«  P^y  ^^^  d«- 

■^  "^  *  r  II       .  .  fendant  that 

I>resentation  of  facts,  under  the  following  circumstances,  sum.  M.  paid 
X^he  defendant  had  supplied  the  plaintiffs  with  goods  to  5o^/.,andap" 
tVae  amount  of71Z.  (w.     The  plaintiffs  were  in  the  habit  P"^^.'*>Vf; 

*  maining  21/. 

v=^^  occasionally  doing  business  and  making  payments  tohisownu&e. 
t. through  one  Minshull,  and  authorized  him  to  pay  the  defendant 24/.; 
defendant  the  111  (is.     Minslmll  paid  the  defendant  50/.,  J^fdreJ^on""*' 

him  a  bill  for 
4  <&'•!  the  amount  of  these  two  sums,  which  he  accepted,  but  which  was  dishonoured  when  due,  and 
^T.  tobtequently  became  bankrupt.  The  defendant  applied  to  the  plaintiff  for  payment  of  the 
«K«B4Hint  of  the  bill,  representing  that  it  had  all  been  left  unpaid  on  the  plaintiff's  account  by  M.; 
^■'■^'hc  plaintiff,  on  such  representation,  paid  the  45/.,  and  took  possession  of  the  bill.  In  an  ac- 
•'*"■  to  recover  back  the  balance  of  24/.,  as  having  been  paid  under  a  misrepresentation  of  the  facts : 
^y^^*i,  that  the  plaintiff  was  not  bound  to  piove  thai,  before  action  brought,  be  tendered  back  the 
Hill  to  the  defendant. 
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Eteh.  rf  Pleat,  and  applied  the  balance  of  21/.  6s.  to  his  own  use.    Mi 

1838 

shuU  had  also  had  some  transactions  on  his  own  accov 

with  the  defendant^  and  had  become  indebted  to  him 

the  sum  of  Z4L  9s.    The  defendant  drew  a  bill  on  h 

for  45Z.  I5s.f  the  aggregate  of  these  two  sums,  which 

accepted.    This  bill  became  due  in  May  1837,  when 

was  dishonoured  ;  and  MinshuU  subsequently  abscondc 

and  was  declared  a  bankrupt.    The  defendant  thereup 

made  application  to  the  plaintiffs  for  the  whole  amooi 

as  having  been  left  unpaid  on  their  account  by  Minsbc 

and  the  plaintiffs,  upon  that  representation,  paid  the  i 

fendant  the  money,  and  received  the  bill.     Having  to 

sequently  discovered  the  payment  of  the  602.  by  Minshi 

to   the  defendant,  the  plaintiffs   brought  this  action 

recover  back  the  balance  of  24/.  which  was  thus  overpa 

by  them  to  the  defendant. 

It  was  contended  for  the  defendant,  that,  before  ^ 

plaintiffs  could  maintain  this  action,  they  were  boun^ 

have  tendered  back  the  bill  to  the   defendant.     '^ 

learned  Judge  reserved   the   point,  and  a   verdict    ^ 

found  for  the  plaintiffs,  damages  24/.  9s. 

Kelly  now  moved,  pursuant  to  the  leave  reserved,  (i 
enter  a  nonsuit.  The  plaintiffs  ought  to  have  profeJ  a 
tender  of  the  bill  to  the  defendant  before  the  commence- 
ment of  the  action.  It  was  the  sole  security  and  the  ool) 
evidence  for  the  defendants,  for  the  recovery  of  the  deb 
due  to  them  from  Minshull.  By  this  action  the  plaintiff 
disaffirm  the  right  of  the  defendant  to  retain  the  24L,  aiw 
leave  him  the  creditor  of  Minshull  for  that  amount^  with- 
out any  evidence  to  support  his  claim  against  MinshoU 
unless  he  has  the  means  of  producing  the  bill.  The  \& 
constitutes  no  security  or  evidence  for  the  plaintiSi 
[Alderson^B. — Have  they  the  less  paid  the  money  under 
misrepresentation  of  facts  ?  It  is  that  which  raises  the  coi 
tract  on  which  the  action  is  founded.  Lord  /ibinger,  C  B.- 


Rule  refused. 
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^uld  the  defendant  have  recovered  back  the  bill  without  Bxek.  of  Piea»^ 

1838 
^ying  the  money  ?     If  not,  it  is  clear  he  had  no  right  to  the 

Mil  until  after  payment  of  the  money ;  and  if  so,  the  plain- 
tiffs were  not  bound  to  tender  it.]    The  two  acts  ought 
to  be  concurrent :  the  bill  should  be  delivered  up  to  the 
defendant,  that  he  may  have  his  remedy  against  the  ac- 
ceptor ;  the  money  should  be  paid  to  the  plaintiffs,  in 
order  to  entitle  the  defendant  to  demand  the  bill.     There 
nust  on  either  side  be  a  readiness  to  put  the  other  party 
in  the  same  situation  as  he  originally  was.     [Parie,  B. — 
The  instant  the  money  was  paid  under  a  misrepresentation 
«f&ct,  the  right  of  action  accrued.]     So  would  it  to  the 
Iwyer  of  a  horse,  on  a  fraudulent  representation  by  the 
ieDer ;  yet  he  cannot  recover  back  the  price,  without  re- 
turning or  tendering  back  the  horse. 

Lord  Abinger,  C.  B. — I  do  not  see  how  the  bill  is 
connected  with  the  transaction  out  of  which  the  plaintiffs' 
right  of  action  arises,  in  any  other  way  than  as  it  was  a 
security  to  them  until  the  money  was  repaid.  I  do  not 
see,  therefore,  what  right  the  defendant  had  to  a  tender 
of  it.  If  it  be  improperly  detained,  he  must  bring  trover 
for  it. 

Farkb,  Ald£rson,  and  Gurnet,  Bs.,  concurred. 
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EmJL  of  Pleast 
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' V — ^     Smith  and   Others,   Survivors  of  Samuel  Smith   and 

George  Smith,  deceased,  v.  Elizabeth  Winter. 

A  retired  part-    ASSUMPSIT  by  the  indorsees  against  the  maker  of 
nermay^ve      three  promissory  notes;  the  first  and  second  for  S,00(UL  ^3^ 
parol  to  a  con-    and  8,000/.,  dated  30th  oF  April,  1831,  payable  six  monthly. 
toTndfrsebufi'    afterdate;  the  third  for  2,000/.,  dated  6th  July,   1831   ^ 
ship'namc^iaur  P^J^^W^  three  months  after  date.     There  were  also  count,,^^ 
the  dissolution     fyp  money  lent,  money   paid,  money  had  and  receivec^     ■ 

of  the  partner-  »    *•      i  ^^ 

ship.  interest,    and   on  an  account    stated.      The  defendar:,,^^^^. 

the  Ktired^put.  pleaded  non  assumpsit,  and  several  special  pleas,  of  wbii 

h*Vft th^  *****tj  ^^^  ®"'y  (^^®  ninth)  ultimately  became  material  in  l" 
and  securities      casc.     That  plea  alleged,  that  the  defendant  made 

of  the  firm  in  •       i       /»  i  •         i  i 

the  hands  of       uotcs  m  the  first  three  counts  mentioned,  at  the  requ^ 
part^r!  ftw^the    *^"^  ^^^  *^^  accommodation  of  one  John  Innes,  without 
purpose  of  fvind-  value  or  Consideration  for  payine  the  amounts  thereof, 

ing  up  the  con-  *    .f     o 

cem,  and  that     that  there  never  was  any  value  for  the  indorsement-^  jgj 
jection  to  his"     those  counts  mentioned,  of  all  which  the  plaintiffs    li«^ 
I!!!!^/^«  ^T    notice  at  the  time  of  the  indorsement  to  them ;  and  IJW. 

nersnip  name:  '  ^» 

—/feU,  that  the  before  and  at  the  time  of  forbearance  and  giving  day  of 

jury  were  Justi-  -is  .         11  i*.a«li 

fied  in  finding  payment  as  thereinafter  mentioned,  the  plamtins  beu 
ing'partner^"  ^hc  Said  notcs  as  Securities  for  the  payment  of  money  bj 
authority  to        jjig  g^id  J,  Inncs,  as  principal  debtor  to  them,  and  that 

indorse  promts-  ^      *       ^ 

sory  notes,  so  the  defendant  was  then  liable  (if  at  all  liable)  to  the  plain- 
in  Uie  partner- '  ^iff^  upon  the  said  notes  only  collaterally,  and  as  a  surety 

***  A '\ndor8ed  ^^^  '^®  ^*'^  *'*  ^^^^^f  *"^  "^^  Otherwise,  of  which  the 
toS.&Co.,  asa  plaintiffs,  at  the  time  of  such  forbearing  and  giving  day  of 

security  for  11.  1     1  /•  1  •  1 

advances  made  payment,  had  notice :  and  that  after  the  said  notes  were 
«i5iul  p?o^**'"'  indorsed  to  the  plaintiffs,  and  before  the  same  or  any  ot 

missory  notes  jhenf,  h^d  bccomc  due  and  payable,  and  before  the  coin- 
made  by  B.  *^  •' 

While  the  notes 

were  running,  A.  stopped  payment,  and  a  deed  was  executed  by  him  and  seyeral  of  his  cre^to^^ 

and  among  them  by   S.  &  Co.,  whereby  his  aflbirs  were  placed  in  the  hands  of  inspectors,  tf^i; 

the  creditors,  parties  to  die  deed,  agreed  on  certain  terms  not  to  call  for  or  compel  payment 

tiie  debts  due  from  him  for  the  period  of  three  years.     After  the  execution  of  this  deed  by  A.  si 

S.  &  Co.,  and  before  the  notes  became  due,  B.  signed  a  written  consent  to  the  creditors*  signii^ 

the  deed,  and  giving  time  to  A.,  without  prejudice  to  their  claims  on  her,  B.:— -Ae^  that 

liability  on  the  notes  to  S.  &  Co.  was  thereby  revived. 
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luencement  of  the  suit,  to  wit,  &c.,  the  plaintifTs,  without  i^ch.  of  Pleas, 

.  1838 

tiie  kncfwledge,  privity  and  consent,  or  authority  of  the 

defendant,  forbore  and  gave  day  of  payment  to  the  said  J. 
Innes  for  a  long  space  of  time,  to  wit,  for  a  space  of  time 
which  did  not  expire  until  twelve  months  and  upwards 
after  the  said  notes  became  due  and  payable,  of  a  large 
sum  of  money,  to  wit,  the  sum  of  17,000/.,  then  owing 
from  the  said  J.  Innes  to  them  the  plaintiffs,  and  as 
collateral  security  only,  and  not  otherwise,  for  the  pay- 
ment of  part  thereof  by  the  said  J.  Innes,  they,  the  said 
plaintiffs  then,  to  wit,  &c.,  held  the  said  notes. — Veri- 
fication. To  this  plea  the  defendant  replied,  that  the 
plainUffs  did  not,  without  the  knowledge,  privity,  con- 
tent, or  authority  of  the  defendant,  forbear  and  give  day  of 
payment  to  the  said  John  Innes,  in  manner  and  form,  &c. 

At  the  trial  before  Lord  Abinger,  C  B.,  at  the  London 
Sittings  after  '1  rinity  Term,  it  appeared  that  the  action 
*as  brought  by  the  plaintiffs,  who  composed  the  firm  of 
Smith,  Payne,  and  Smiths,  bankers  in  London,  against 
the  defendant,  who  was  the  widow  and  executrix  of  Mr, 
Nathaniel  Winter,    under   the   following   circumstances. 
Mr.  Winter,  in  his  lifetime,  and  up  to  the  month. of  May, 
1830,  carried  on  business  in  partnership  with  Mr.  John 
Innes,  as   West   India    merchants,    under   the    firm    of 
Nathaniel  Winter  &  Co.     From  the  1st  of  May,  183U, 
to  the  16th  of  May,  1831,  the  business  was  carried  on 
Under  the  same  firm,  by  Innes  and  a  Mr.  Robert  Gum- 
ming Norman.    On  the  latter  day  Innes  and  Norman  dis- 
aulved  partnership.   On  the  8ih  July,  18J1,  Innes  applied 
to  the  plaintiffs,  with  whom  he  kept  an  account,  to  dis-r 
count  the  note  for  2,000/.,  of  the  date  of  the  6ih  July,  men-: 
lioned  in  the  declaration,  which  they  did.     On  the  22nd 
of  July  they  made  him  a  further  advance  of  money  on  the 
deposit  of  the  other  two  notes.     All  the  notes  were  in- 
<ioT8ed  to  them  by  Innes  in  the  name  of  Nathaniel  Win- 
ter &Co.   Before  any  of  them  became  due,  Innes  ^stopped 
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Araft.  tf  PUai,  payment;  and  on  the  Ist  September,  18SI »  his  affairs  were 


1838. 


placed  in  the  hands  of  inspectors,  and  a  deed  of  inspector- 
ship between  himself  and  divers  of  his  creditors  was  eze-    ^ 
cuted  on  the  same  day.     The  parties  to  this  deed,  (which  ^ 
was  given  in  evidence  by  the  defendants),  were  Innes,  o(^^ 
the  first  part ;  the  creditors  named  in  a  schedule  (amongst  ^ 
whom  were  the  plaintiffs),  of  the  second  part ;  the  said  R. 
Norman,  of  the  third  part ;  and  George  Ward  Norma 
Martin  Tucker  Smith,  and  James  Parkinson,  of  the  fourts^  ^ 
part:  and  thereby,  after  reciting  (inter  alia)  that  R.  C.  N 
man  had  retired  from  the  partnership,  and  that  Innes, 
between  him  and  Norman,  was  bound  to  pay  all  the  de^^  ■ 
of  the  co-partnership,  it  was  agreed  amongst  the  parti^^ 
that,  notwithstanding  the  debts  due  from  Innes  to         t^ 
creditors,  it  should  be  lawful  for  him  (Innes)  to  contL  ^^ 
to  manage  and  carry  on  the  business  of  a  West  I^^^^ 
merchant,  and  to  receive  and  sell  the  produce  or   ^^ 
estates,  and  of  such  other  estates  and  effects  as  migb^  ^ 
consigned  to  him,  and  to  make  such  dbbursements  ^ 
should  be  necessary ;  and  that  the  several  creditors,  partiet 
thereto,  should  not  nor  would  call  for  or  compel  payment 
of  the  debts  due  from  him,  Innes,  to  them  respectivdj, 
within  the   period  of  three  years  then   next  following. 
The  deed  then  contained  provisions  for  the  keeping  bj 
Innes^  of  true  accounts,  and  the  inspection  of  them  by  the 
parties  of  the  fourth  part,  and  for  the  payment  of  the 
debts  as  money  into  the  plaintiffs*  bank,  which  was  to  be 
paid  from  time  to  time,  came  to  his  hands ;  and  alio  the 
following  clause: — **  And  it  is  hereby  declared,  that  per 
sons  holding  bills,  bonds,  notes,  or  other  securities  of  tl 
said  John  Innes,  or  any  other  person,  shall  not  be  p 
judiced  or  affected  in  respect  of  their  recourse  agt 
third  parties,  or  against  the  property  pledged,  by  re 
of  their  concurring  in  this  license  and  agreement**    7 
was  also  a  proviso  that  the  deed  should  be  void  in  sc 
it  restraining  the  creditors  from  suing  for  their  de 
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Innes  should  make  default  in  any  of  the  stipulations  Exck,  of  pum, 


&xxd  agreements  therein  contained  on  his  part,  or  if  all  his 
cr^litors  in  England  should  not  sign  the  deed  within  three 
UBonths,  and  his  creditors  abroad  within  eighteen  months, 
from  its  date.  It  was  further  stipulated  that  the  deed 
should  be  pleadable  in  bar  as  a  release  by  Norman,  but 
there  was  no  such  stipulation  as  to  Innes. 

This  deed  was  executed  on  the  12th  September,  1831, 
ft^  the  plaintiff's  banking  house,  by  one  of  the  plaintiffs, 
Samuel  George  Smith,  in  the  following  manner : — '*  For 
*^lf  and  partners— Samuel  George  Smith."    There  was 
lio  evidence  of  any  express  assent  to  or  dissent  from  this 
ix^ode  of  signature  by  the  other  partners.     On  the  23rd  of 
September,  the  defendant  signed  the  following  memoran- 
dum;— "  I  consent  to  the  several  creditors  of  Mr.  John 
Itiiies,  or  Nathaniel  Winter  &  Co.,  signing  the  deed  of 
inspectorship   already  prepared,  dated  &c.,  and   giving 
tiKQe  to  Mr.  Innes,  without  prejudice  to  their  claims  on  me, 
^1"  on  the  estate  of  the  late  Nathaniel  Winter,  in  respect 
^f  any  debts  to  which  I  or  Mr.  Winter's  estate  may  be 
'uible. — Elizabeth  Winter.'*    Some  of  the  creditors  failed 
^  execute  the  deed  of  inspectorship  within  the  time  re- 
quired, and  the  plaintiffs,  with  other  creditors,  at  Innes*s 
^questf  signed  a  memorandum  indorsed  upon  it,  where- 
^y  they   agreed  to  continue  its  operation  notwithstand- 
^g.    Before  the  signature  of  this  memorandum  by  the 
plaintiffs,  the  defendant  gave  this  further  consent,  dated 
^be  8th  of  December  1831 : — "  As  the  deed  above  re- 
i^ired   to  contained   a  clause    rendering    it  void   if  all 
^he  creditors  in  Great  Britain  did  not  sign  within  three 
^ODihs,  and  those  resident  abroad  within  eighteen  months, 
^hich  clause  it  has  been  found  necessary  to  waive  by 
^  memorandum  signed  by  the  creditors  and  indorsed  on 
^be  deed,  I  declare  that  the  consent  I  have  already  given 
to  the  creditors  signing  the  inspectorship  deed,  shall  be 

VOL,  IV.  II  M.  w. 


1838. 
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Etch,  of  PUat,  considered  applicable  to  the  deed  so  altered .-7-£lisabe^ 
^^2!^     Winter." 
Smith  It  appeared  that  in  August   1831^  the   plaintiffs  I^ 

WiNTBR.       received  from  Innes  the  sum  of  l,0(X)/.y  on  account  of  tb^^ 
advances  on  the  bills.    When  they  became  due,  on  the  9Kb 
October  and  2nd  November  1831  respectively,  thejr  nwe 
dishonoured ;  and  the  present  action  was  brought  to  recover 
a  balance  of  4,500/.  and  interest  due  in  respect  of  them. 
In  order  to  prove  that  the  indorsements  were  duly  made 
by  Innes  in  the  name  of  the  firm  of  Nathaniel  Winter  ft 
Co.,  the  plaintiffs  called  Norman  as  a  witness,  who  stated 
that  on  the  dissolution  of  tiie  partnership,  Innes  was  left  to, 
wind  up  the  concern,  and  the  whole  assets  and  securitiei. 
of  the  firm,  including  the  three  notes  in  question,  were  left, 
in  his  hands ;  that  he  (Norman)  had  no  objection  tolonei'a 
indorsing  the  names  of  Nathaniel  Winter  &  Co.  od  tbt 
notes ;  that  he  saw  the  notes  two  ur  three  times  before, 
the  dissolution,  but  did  not  know  when  the  indorseaeBtt 
were  made  ;  that,  whatever  was  his  liability,  be  did  Mt 
wish  to  withdraw  or  alter  it;  but  that  he  claimed  no  iiH 
terest  in  the  notes.     On  cross-examination,  he  said  thali 
he  did  not  wish  to  alter  his  situation  by  any  admiiM 
now  made.     It  appeared  also  from  his  evidence,  that  tht 
terms  of  the  dissolution  were  stated  in  a  letter  written  bf 
Innes  to,  and  signed  by,  him,  the  witness ;  and  this  lettr 
being  tendered  in  evidence  by  the  plaintiffs,  was  in  At 
first  instance  objected  to  and  rejected   for  want  of  aft 
agreement  stamp ;   but  having  heen  sent  to  the  stasf 
office  and   stamped,  it  was  put  in  and  read  in  replfi^ 
after  the  close  of  the  defendant'a  case.     By  it  Innes  fm 
authorized  **  to   wind  up  the  business,  and  was  to  hi 
responsible  for  the  engagements  of  the  firm,  and  to  taka 
up  the  profits.'' 

It  was  contended  for  the  defendants,  that  the  ninth  plct 
was  proved  by  the  production  of  the  deed  of  inspectorslupi 


MICHAELMAS  TRKM,  2  VICT.  4j9 

^r^  the  clause  therein  contained,  whereby  the  plaintiffs  Exck,  of  PUas, 

1SS8 

asd  the  other  creditors  agreed  not  to  compel  payment  '  ^ 

tnm  Innes  for  three  years.  For  the  plaintiffs^  it  was  in-  Smith 
■iHed  that  the  firm  was  not  bound  by  the  signature  of  wintlr. 
ene  partner,  no  consent  from  the  others  being  shewn ; 
and  they  relied  also  on  the  proviso  in  the  deed,  that  it 
was  not  to  affect  the  holders  of  securities  as  to  their  re- 
coarse  against  third  parties,  and  on  the  written  consent  of 
the  defend  ant,  as  furnishing  an  answer  to  the  objection. 
The  defendant's  counsel  further  contended,  that  it  ought 
to  bare  been  proved  that  the  indorsements  by  Innes  were 
mde  daring  the  continuance  of  the  partnership,  no  suffi- 
dent  authority  to  him  from  Norman,  to  use  the  partner- 
ahip  name  after  the  dissolution,  having  been  proved. 
The  Lord  Chief  Baron  left  it  to  the  jury,  as  to  this 
]NNot,  to  say  whether  the  indorsements  were  or  were  not 
iBicle before  the  dissolution;  and  if  not,  whether  Innes 
hi  authority  from  Norman  to  indorse  the  notes :  and 
M^  his  opinion  to  be,  that  it  was  not  necessary  fur  such 
a  purpose  to  have  a  power  of  attorney,  or  an  authority  in 
vriting,  but  it  was  sufficient  if  they  thought  that  what 
Norman  had  stated  involved  an  authority  to  indorse  bills. 
Bit  Lordship  advised  the  jury  to  find  that  time  was  given 
^  the  plaintiffs,  in  the  terms  of  the  issue  on  the  ninth 
plea,  being  disposed  to  think  that  the  consent  of  the  de- 
ftndant  would  not  operate  to  revive  her  liability,  without  a 
Kv  consideration.  The  jury  found,  that  there  was  no 
evidence  that  the  notes  were  indorsed  before  tlie  i6th  of 
Hiy,  1831  ;  but  that  Innes  had  full  authority  from  Nor- 
Bttn  to  use  the  partnership  name  on  notes  or  any  other 
Parities,  for  the  liquidation  of  the  concern.  They  found 
■bo  that  the  plaintiffs  did,  without  the  privity,  consent,  or 
faiowledge  of  the  defendant,  forbear  and  give  time  to 
Innes,  but  that  the  defendant  subsequently  gave  her  con- 
sent thereto,  before  any  of  the  notes  became  due.     The 

I  I  2 
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jSicA.  of  Pleat,  verdict  was   therefore   entered  for  the  plaintiflTa  on  tlJ« 

'  ^    first  issue,  damages  6,191/.  5*.  lOrf.,  and  for  the  defendant 

Smith        on  the  ninth  issue;   leave  being  reserved  to  the  plainti^* 

WiNTKR.      to  move  to  enter  a  verdict  for  them  on  that  issue  also,  if  tt"^ 

Court  should  be  of  opinion  that,  under  the  circumstance'  ^* 

the  defendant  was  not  discharged  from  her  liability. 


On  a  former  day  in  this  term,  Maule,  for  the  plainti^E'>i 
accordingly  obtained  a  rule  to  shew  cause  why  the  verdB^  ct 
should  not  be  entered  for  the  plaintiffs  on  the  ninth  iai^BC* 
or  why  judgment  should  not  be  entered  for  them  non  (^  ^ 
stante  veredicto,  on  the  ground  that  the  plea  shewed  ^km) 
consideration  for  the  alleged  agreement  to  give  time. 

Cresswell,  for  the  defendant,  also  moved  for  a  new  tri  ^» 
on  the  ground  that  there  was  no  sufficient  evidence  of  ^^ 
authority  given  by  Norman  to  Innes  to  indorse  the  noC^^ 
in  the  style  of  the  firm,  after  the  dissolution  of  the  pa ^^ 
nership.  He  contended,  first,  that  the  agreement  of  di^ 
solution  clearly  gave  no  authority  to  indorse  bills  in  tlb^ 
partnership  name :  Abel  v.  Sutton  (a) :  and  as  to  the  si^f' 
posed  parol  authority  given  by  Norman,  that,  in  the  fi^^ 
place,  the  evidence  of  it  was  not  admissible,  the  terms  ^^ 
the  dissolution  having  been  reduced  to  writing;  af^ 
secondly,  that  it  did  not  necessarily  amount  to  an  authori^ 
to  indorse  bills  in  the  partnership  name,  and  so  to  impost  * 
new  liability  on  the  retired  partner,  but  only  to  do  wb*^ 
he,  Innes,  thought  fit  for  the  purpose  of  winding  up  ^^^ 
concern,  with  the  securities  in  his  possession,  as  they  th^^ 
stood.  But  he  argued,  further,  that  even  if  Innes  b^^ 
authority  from  Norman,  an  indorsement  in  the  style  of  tb^ 
firm,  after  the  dissolution  of  the  partnership,  could  atv/ 
represent  the  person  then  trading  under  that  firm, 

(a)  3  Esp.  106. 
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Inoes  himselFf  and  therefore  did  not  bind  Norman ;  Kit"  Exek,  of  PUat, 
imy.Fbdjfiomia).  ^®^®- 

Lord  ABIH6KR9  C.  B. — I  cannot  entertain  any  doubt  on 
this  part  of  the  case.  It  is  not  necessary  to  give  authority 
to  the  continuing  partner  to  indorse  bills  in  the  partnership 
name,  by  deed  or  in  writing;  the  retiring  partner  may  do 
it  by  parol:  and  I  think  there  was  here  suflScient  evidence 
that  he  did  give  such  authority.  That  is  what  he  has  him- 
self proved :  and  if  you  look  at  the  circumstances,  it  is 
hardly  possible  it  could  be  otherwise ;  the  notes  having 
been  obtained  by  the  house,  when  in  diflSculties,  for  the 
express  purpose  of  raising  money  to  carry  on  the  concern 
and  meet  its  engagements ;  I  think  it  was  an  authority  to 
niethe  partnership  name  whenever  it  should  be  necessary, 
in  order  to  raise  money  for  the  purposes  of  the  partner- 
Aip,  Norman  was  perfectly  competent  to  give  such  au- 
thority, and  it  was  most  natural  that  he  should  do  so.  The 
whole  question  is,  whether  I  was  not  right  in  leaving  it  to 
the  jury  to  say  whether,  independently  of  any  inference 
ftom  the  written  paper,  the  witness  had  not  given  such 
tnthority.  There  is  a  great  difference  between  the  cases 
vhere  one  person  is  left  merely  to  wind  up  the  concern, 
and  where  one  partner  retires,  leaving  the  other  to  carry 
on  the  business.  If  the  concern  is  completely  put  an  end 
to,  and  nothing  is  left  to  be  done  but  to  get  in  the  debts, 
fcc.,  the  one  cannot  pledge  the  credit  or  the  name  of  the 
other :  but  this  was  the  case  of  a  continuing  partnership. 

Parke,  B. — I  agree  that  there  was  evidence  to  go  to 
the  jury  of  an  authority  to  Innes  to  indorse  the  name  of 
the  partnership  after  the  dissolution.     There  is  no  doubt 
opon  the  law  as  stated   by  Mr.  Cresswell,  and  if  the  evi- 
dence had  been  no  more  than  that  derived  from  the  writ- 

(a)  1  H.  Bl.  155. 


4^)g  CAM'.S  IN  THE  EXCIIEQUEP, 

^^\cf*iQ^^'^*  ten  agreement,  I  should  have  thought  there  was  nottaffi- 

cient  proof  of  authority,  so  »8  to  make  Norman  liable:  the 
expression  "  to  wind  up  the  business"  is  very  vague, and 
would  only  imply  an  authority  to  do  what  was  stricdj 
necessary  to  settle  and  hquidate  the  engagements  of  the 
concern.      But  there  was  evidence  of  a  more  extensife 
authority  than  that  conveyed   by  the  written  paper-t 
general  authority  to  Innes  to  do  what  he  pleased  with  the 
existing  securities  of  the  firm.     Now^  the  ordinary  mode 
of  using  negotiable  instruments,  in  order  to  give  a  title  to 
them,  is  to  indorse  them.     If  this  was  otherwise,  it  might 
have  been  set  right  at  once,  by  asking  the  witness  whether 
Innes  had   any  authority   from  him  independent  of  the 
written  instrument.    I  think,  thereforci  there  is  no  gronnd 
for  disturbing  the  verdict,  there  being  evidence  to  go  to 
the  jury  of  a  continuing  authority  given  by  Norman  to 
Innes,  independent  of  the  written  paper. 

GuRNEY,  B.,  concurred. 

Rule  for  a  new  trial  refused- 

On  a  subsequent  day,  cause  was  shewn  against  tb< 
plaintiffs'  rule,  by 

CressweU  and  Wallinger. — The  first  question  is,  wbetber 
time  was  in  fact  given  by  the  plaintiffs  to  the  defendant 
It  is  admitted  by  the  replication,  that  the  notes  were  gi^ 
by  the  defendant  without  consideration,  and  indorsed  with 
notice  of  that  fact,  and  that  the  plaintiffs  held  them  ait 
collateral  security  for  the  debt  of  Innes.     The  plaintib 
admit,  therefore,  that  the  defendant  stands  merely  in  the  titn- 
ation  of  a  surety  for  Innes's  debt,  and  the  case  is  to  be  taken 
as  being  in  all  respects  one  in  which  the  effect  of  giving  time 
arises  as  between  principal  and  surety.  Now,  theallegaUon 
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a  the  plea  isi  not  that  the  plaintiffs  gave  time  by  deed;  the  &w*-  of  Pieat, 
mat  aiDiidy  isi  whether,  in  any  way,  they  forbore  and  gave 
tiae  of  payment  to  Innes  of  the  debt  as  a  collateral  lecu- 
litf  fer  which  the  notes  were  taken.  [Lord  Abinger^  C.  B. 
—There  is  no  allegation  that  time  was  given  on  the  notesJl 
If  lime  be  given  to  a  debtor  generally,  it  is  given  upon  all 
the  securities  in  the  creditor's  hands,  on  which  his  name 
ippears.    If  time  were  given  to  a  party  who  had  executed 
ibond,  to  pay  his  debt^  the  creditor  could  not  sue  on  the 
bond.    It  is  said  this  deed  was  not  executed  so  as  to  bind 
(be  plaintiflT*'  firm,  snd  even  if  it  was,  that  it  contains  no 
binding  agreement  to  give  time  to  Innes.     Assuming,  for 
tbe  present,  the  deed  to  have  been  executed  by  all  the 
phmtifis,  it  would  amount  to  a  giving  of  time  to  Innes,  not 
•t  being  a  release,  or  being  pleadable  in  bar  by  him,  but 
because  it  would  be  a  breach  of  contract  if  they  sued  him 
h  the  mean  time;  and  their  hands  being  thus  tied  up  as 
against  the  principal,  the  surety  is  thereby  discharged. 
That  is  the  principle  established  in  Rees  v.  Berrington  (a), 
ind  subsequent  cases.     There  is  no  distinction  in  this  re- 
spect between  those  agreements  which  only  operate  to  give 
%  right  of  cross  action,  and  those  which  operate  as  an  ab- 
tdute  release :  if  there  be  a  binding  undertaking  to  give 
time  to  the  principal,  the  surety  is  discharged.    How,  then, 
Would  it  have  altered  the  case,  if  all  the  plaintifTs  had  exe- 
Qtted  the  deed  I,    If  one  of  them  is  bound  by  his  contract 
Hot  to  sue  Innes  during  the  three  years,  the  effect  is  the 
nme.    But  further,  where  parties  have  assented  to  and 
Kted  on  a  deed,  they  are  bound  by  it  although  they  may 
not  have  executed  it ;  BtUler  v.  Rhodes  (6),  Jolly  v.  fVal- 
fir(c).  Bally*  Dunsierville  {d).     [Lord  Abinger,  C.  B. — 
There  was  no  proof  of  any  distinct  acts  done  under  this 
deed.]     It  appeared  that  the  parties  left  the  management 

(«)  2  Vc«.  jun.,  540.  (r)  3  Esp.  228. 

(A)  1  tsp.  236.  (^)  4  T.  R.  313. 


■  V'-. 


1 


e- 


\t  'i  yt^st  IS  THE  EXCHEQUER, 

/../..  .  state  to  the  inspectors,  as  the  representa- 

...ki'is;  and  the  arrangement,  at  all  events, 
.   .icii  tor  a  considerable  time.   The  plaintiffs 
.     iivL'ii  che  benefit  of  it;  and  there  was  abun- 
..  .viience  the  jury  might  presume  that  thej 
..ikiiij^  parties  to  it.     The  general  doctrine  laid         f 
atii^ion  y.  Jackson  (a),  that  one  partner  cannot       ^, 
.;^..ier  by  deed  without  his  assent,  need  not  there-      ^« 
•   v^isputed. 

*c  :icxc  question  is,  whether  the  consent  of  the  de-  — ^.^ 
...lUt,  obviates  the  eflfect  of  the  deed.  ISow,  the  surety  is^  ^ 
•  :cc  discharged  as  soon  as  time  is  given  to  the  prin — w^n 
.1.,  Although  the  former  may  not  then  be  liable  for  th^  «-^^ 
cui;  J  lid  the  principal  cannot,  by  any  new  engagement  sub  ^-^^ 
V  i|ucnilv  made,  bind  the  surety  anew  without  his  assent  ^s^t 
niics,  therefore,  could  not  by  any  act  of  his,  after  the  ex 
.-uuon  of  the  deed,  alter  the  situation  of  his  surety.     Ncd^toor 
.ould  the  dotondant  herself  afterwards  make  herself  aga^  --m 
ul>U\  wiihout  a  new  consideration.    [Parker  B. — That  is 

uw  i(ue<(:on.     l.onl  EMon  lays  it  down,  in  Mafkew  ?. 

i>K-v%..'    ,.^\  that  a  subsequent  consent  is  sufficient  to 

Ycvi\o  t!'e  '.iAbiliiy  of  the  surety.]    That  decision  probafa^^slj 
^>rvsviN:ed  ^n  iV,u:Mble  considerations.    [Parke,  R — Tk — he 
>»hoV  OS*  shsi  :s  An  equitAhle  doctrine,  which  has  ere     -=pt 
n\*  ;'.  <-  lt«.'     If  ::;e  inoulpence  given  to  the  principal  be 

.4  ^A^  a:  *r\  r.n>e  to  :he  olkia  against  the^surety,  it  wotg    -M 
nkN  ;v   i«:    ::   '*  A  V^a:   for  ever:   per  Basamqmet^i-^ 
v\..  ri.v  \   H  ^v  '  R>irw..:tr' V.  .lAxHTf  ■i/\    [Parke , 

\    <-f  « j<  -v  c:.:^«>--r  :r.  :'r  ..se  cises  as  to  consent  sc: 
>.,  ,v   ;  *     \   i  '.  iA  JL  Vpr<  :^a:  :r.e  pUin tiffs  forbore 
^.  w  .  .V  :        .''>  *::^.'-l  5r<^  *l<:er>dAr.r<  consent. 
,   .   >*K  r*  .   -f  ,  .'\v      ■'  ;>?  j.bjec'^rt  oorsent  cures 
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that  should  have  been  replied.   [Parke,  B.— Must  we  not  ^"'\^i^^^'' 
reasonably  construe  your  plea  so  as  to  make  it  a  good     v     ^     -^ 
plea,  i.  e.  as  alleging  that  time  was  given  without  the  de-        Smith 
fendant's  consent  at  any  time  ?  otherwise  it  is  bad,  accord-      Winter. 
ing  to  the  authority  of  Lord  Eldon.'\    It  is  submitted  that 
zhe  consent  by  matter  subsequent,  without  consideration, 
is  not  sufficient  to  revive  the  liability  of  the  surety.     It  is 
not  like  a  subsequent  admission  of  liability  on  a  negotiable 
instrument,   whereby  the  party  admits  that   notice   has 
1>een  in  fact  given,  or  that  the  circumstances  were  such  as 
rendered  it  unnecessary  :  here,  at  the  time  of  the  consent, 
Xhe  defendant  was  absolutely  discharged  by  the  previous 
ACt  of  forbearance  to  her  principal. 

Lastly,  it  said  that  the  proviso  in  the  deed,  that  per- 
sons holding  securities  of  Innes  shall  not  be  prejudiced 
«s  to  their  recourse  against  third  parties,  prevents  the 
discharge  of  the  defendant  from  her  liability  on  these 
notes.     But  that  stipulation  could  only  operate  inter  se ; 
the  parties  could  not,  by  their  own  declaration  or  agree- 
ment, keep  alive  the  engagements  of  third  parties.    The 
only  purpose  of  the  proviso  was  to  prevent  any  private 
reservation  of  benefit  inter  se.  In  Nicholson  v.  Revill  (a), 
Ijord  Denman,  C.  J.,  says, — "  We  give  our  judgment  on 
the  principle  laid  down   in    Cheetham  v.   fVard{b),  as 
sanctioned  by  unquestionable  authority,  that  the  debtee's 
discharge  of  one  joint  and  several  debtor,  is  a  discharge 
of  all."     [Parke,  B. — That  does  not  apply  to  the  case  of 
principal  and  surety,  but  of  two  joint  debtors.    Perhaps 
the  best  answer  against  the  application  of  this  proviso  is, 
that  it  should   have  come  by   way  of  replication — that 
though  the  plaintiffs  did  give  time,  they  gave  it  with 
certain  reservations,  which  prevented  the  discharge  from 
taking  effect]. 

(a)  4  Ad.  &  E.  675;  6  Ner.  &  M.  192.  (6)  1  Bos.  &  P.  630. 
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EjTck.  of  PUtu,       Maule  and  Bayley^  in  support  of  the  rule,  were  stopped 

by  the  Court. 


Smitu 
Winter. 


Lord  Abinger,  C.  B. — The  Court  are  not  caHed  upon 
in  this  case  to  express  an  opinion  how  far  the  signature 
of  one  partner  to  the  deed  can  bind  the  others^  and  so 
can  have  the  effect  of  discharging  a  surety  for  the  debtor. 
On  that  point  I  give  no  opinion.     The  questions  in  the 
case  are,  first,  whether  the  plea  is  proved  by  the   evi- 
dence ;  secondly,  whether,  if  proved,  it  is  a  good  plea. 
Now,  I  cannot  construe  it  so  as  to  make  it  a  good  plea, 
without  interpreting  it  to  mean  that  tlie  plaintiflEi  gave  ^^^e 
time  to  Lines,  without  the  defendant's  consent  at  any  time^s^^ 
before  the  notes  became  due :  because  we  must  take  the^^  je 
law  to  be,  according  to  the  case  of  Mayhew  v«  Crieieti^  ^b/, 
that  if  the  defendant^  at  any  time  before  the  bills 
due,  gave  her  consent  to  the  forbearance,  she  remain 
liable.     The  allegation   in   the   plea  must   be   taken 
cover  the  same  space  of  time  as  is  before  alleged, 
before  the  notes  became  due ;   otherwise  the  plea  is 
Now,  the   defendant  did   give   her  consent  before  th 
notes  were  due :  the  plea,  therefore,  was  not  proved,  an- 
the  verdict  ought  to  be  entered  on  that  issue  for 
plaintiffs. 


Parke,  B. — I  also  think  that  this  plea  was  not  prov 
and  that  the  verdict  must  be  entered  for  the  plaintifis 
forbear  to  give  any  opinion  on  the  question  as  to  the  si^ 
nature  to  the  deed  by  one  of  the  partners  only :  and. 
should  be  sorry  to  have  to  dispose  of  the  case  on  th 
ground,  since  the  objection  might,   perhaps,  have 
obviated  at  nisi  prius  by  amending  the  plea.     But  I  thi 
the  plea  was  not  proved  in  substance.     We  ought  bo 
construe  it  as  to  make  it  a  good  plea  if  possible,  a 
must  therefore  read  it  as  alleging  that  the  plaintiffs  f» 


CfuRNEY,  B.,  concurred. 
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nes,    without    such    &m?A.  q/"  Pleas, 

her  still  liable ; 

.'to  notes  became 

as  proof  that,  after 

..»re  the  nntea  became 

^  liich,  according  to  the 

111  May  hew  v.  Crickettf  is 

-iiy.     He   there   says, — "  I 

a  creditor  takes  out  execution 

^)r,   and  waives  it,  he  discharges 

.<;Li6  principle  which  prevails  both 

Mil  courts  of  equity.     On  the  other 

.  t  ty  afterwards  makes  a  promise  to  pay, 

ci   to  that  as  a  promise  without  consider- 

}  roinise  is  valid,  not  as  the  constitution  of  a 

the  revival  of  an  old  debt.     So,  where  a  bank- 

liischarged  by  his  certificate,  he  cannot,  for  that 

•n.  impeach  a  subsequent  promise  to  pay  a  former 

-  ^  ^^t,  as  a  promise  without  consideration.'*    The  consent 

^ '  ^     the  defendant  in  this  case  was  equivalent  to  a  consent 

^^&H.t  these  promissory  notes,  to  which  she  was  a  party, 

^liould  be  deposited  with  the  plaintiffs,  as  a  security  for 

^heir  debt,  notwithstanding  the  deed.     Her  liability  as 

*^»^ty  was  thereby  revived.     The  plea,  therefore,  was 

t.  proved  in  substance,  and  on  that  ground  the  rule  must 

absolute  to  enter  a  verdict  for  the  plaintifTs. 


Rule  absolute  accordingly. 


1 
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EMch,  qf  Pleai, 
18.S8. 

v—...^^ — ^  Hughes  r.  Rees. 

The  writ  of  ven-  JIN  this  case  (a\  a  fieri  facias  having  been  issued^  and 
?•  a^brancrof '  t'*®  sheriff'  of  Carnarvonshire  having  returned  thereto 
the  writ  of  fieri    ^jj^^  (jg  ^ad  Seized  goods  of  the  defendant,  but  that  they 

&cUi,  not  A  dii-  ^  .     .i« 

tinctproceu;      remained  in  his  hands  for  want  of  buyers,  the  plaintiff, 

and  therefore  •     .  .  .  ,,  .      .  j       •    j      t 

Judgehu  in  vacation,  sued  out  a  venditioni  exponas,  and  a  judges       ^« 

tion*'under  oie  ^^^cr  for  its  retum  having  been  obtained,  and  no 
2  Will.  4,  c.  39,  return  having  been  made,  the  order  was  made  a  rule  of 

f.  15,  to  order 

the  sheriff  to  Court,  and  R.  V.  Richards,  on  a  former  day  in  this  term, 
wri^'^and^n  at-  obtained  a  rule  nisi  for  an  attachment  against  the  sheriff^ 
tachment  may     pursuant  to  the  rule  of  M.  T.  3  Will.  4,  s.  13. 

be  obtained  for     '^ 
disobedience 

pursnant  to  the       JcrviS  slicwcd  causc,  and  contended  that  the  writ  o^zz^of 
aTwrn  4  Zi3   ^^ndi^ioni  exponas  did  not  come  within  the  meaning  of  th>  ^crie 

above  rule.     The  rule  directs,  **  that,  in  case   a  jud 


shall  have  made  an  order,  in  the  vacation,  for  the  retui 
of  any  writ  issued  by  authority  of  the  said  act,  (that  is       s, 
the  Uniformity  of  Process  Act,  2  Will.  4,  c.  29,  s.  1< 
or  any  writ  of  ca.  sa.,  fi.  fa.,  or  elegit,  on  any  day  in  th 


vacation,"  the  order,  on  disobedience  to  it,  being  macule 
a  rule  of  Court,  an  attachment  shall  issue.     The  writ  -^aoC 
venditioni  exponas,  therefore,  is  not  specially  mentioned  -Sn 
the  rule ;  and  the  object  of  the  rule  being  that  the  p 
tiff  may  be  at  once  informed,  by  the  return  of  the  writ 
vacation,  what  has  been  done,  and  that  his  security  is 
fected,  that  object  is  attained  by  the  execution  and  retu 
of  the  fi.  fa.     Nor  is  the  venditioni  exponas  mention 
in  the  statute,  unless  it  be  considered  as  part  the  fi.  fi 
but  it  is  rather  a  process  consequential  to  and  found 
upon  it. 

Richards,  contra. — This  case  is  within  the  operation 
the  rule,  the  venditioni  exponas  being  only  a  branch 

(n)  See  the  arpfument  on  motion  in  arrest  of  judgment,  ante,  2(M. 
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the  writ  of  fieri  facias.     Where,  after  seizure  under  a  fi.  Exeh.  of  PUat, 

fa.,  but  before  sale,  the  record  was  removed  by  error  and 

a  supersedeas  awarded,  a  seizure  being  returned,  it  was 

held  that  a  venditioni  exponas  might  be  awarded  on  the 

return  of  the  fi.  fa.  which  was  filed  :  Charier  v.  Peeter  (a), 

Milton  y»Eldringion(b).  If  the  venditioni  exponas  were  a 

separate  writ  of  execution,  it  would  have  been  stayed  by 

the  writ  of  error :  it  issued,  not  on  the  judgment,  which  had 

been  removed,  but  on  the  fi.  fa. 

Lord  Abingbr,  C.  B. — I  think  Mr.  Richards  is  right  in 
bis  construction,  and  that  the  venditioni  exponas  is  not  a 
process  distinct  from  the  fi.  fa.,  but  a  part  of  it ;  it  is  a 
writ  directing  the  slieriff  to  execute  the  fi.  fa.  in  a  parti- 
cular manner.  If  it  were  held  otherwise,  the  sheriff  might 
always  defeat  the  object  of  the  statute,  by  retaining  the 
goods  in  his  hands,  as  for  want  of  buyers,  until  the  first  day 
of  the  term. 

Parke,  B. — I  think  the  venditioni  exponas  may  be  con- 
sidered a  species  of  fieri  facias. 

^LDERSON,  B. — I  am  of  the  same  opinion.  It  is  of 
S^^eat  importance  to  make  sheriffs  regular  in  their  proceed- 
^v^^s,  otherwise  the  whole  process  of  the  Court  will  be 
^^'oided  in  vacation. 

<jurney,  B.,  concurred. 

On  other  grounds,  however,  the  rule  was  discharged 
payment  of  the  costs  of  the  order  to  return  the  writ, 
of  this  application. 

(a)  Cro.  Eiiz.  597-  (b)  3  Dyer,  99,  a. 
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^^— V — ^  Anderson  v.  Fullek. 

Where  an  arbu  X  HIS  was  an  action  of  assuDipsit  for  work  and  labour^ 
a'wwe  watre"  *°^  expenses  incurred  by  the  plaintiff  as  an  attorney,  in 
ferred  by  order   executinff  the  trusts  of  a  decd  under  which  the  defendant 

of  nisi  prius,  ** 

directed  that  the  and  Other  parties  were  trustees*  The  defendant  pleaded, 
^'entered  for  fin^  ^on  assumpsit ;  secondly,  that  the  plaintiff  and  de- 
the  piainUff for^  ^^"^'^"^  ^^^^  partners  ;  thirdly,  payment ;  fourthly,  the 
aet  forth  certain  statute  of  limitations.  At  the  Herefordshire  Spring  As- 
qnettion  for  the  sizes,  a  general  verdict  was  taken  for  the  plaintiff  for 
cfoo)r«^d^''  1,000^,  the  damages  in  the  declaration,  the  cause  and  ail  M  r  Jl 
awarded  that  if,  matters  in  difference  between  the  parties  being  referred, 

upon  toch  tacts,  ...  .  . 

the  Court  should  by  order  of  nisi  priuB,  to  a   barrister.     The  arbitratoi 

that  the  mdict  VMide  his  award  on  the  8th  of  May  last,   and  thereby^^  ^)j 

i2wI*lSry!uien  «'»»'«cted  that  the  verdict  should  stand  for  the  plaintiff oirv  «3ii 

the  damages  all  the   issucs,  but  that  the  damages  should  be  reduced  tc^^Ro 

should  be  re- 

duced  to  that      the  sum  of  254/.    10^.     The  award  then,  after  reciting  ^g 
that amoti^  to  ^^^^  *^^  arbitrator  had  been  requested  by  the  parties  t»  ^rto 


*?'*'*^V^''*  state  the  facts,  proceeded  to  set  forth  the  circumstance-s^Bes 

diet  for  the  lat-  '   "^ 

tersum,  upon  of  the  case,  whereby  a  question  was  raised  whether  th  .^c:ae 

by  the  arbitra-  defendant  was  liable  for  certain  acts  of  his  co-trustees ;  an»  ^Knd 

feet  a  moiio*n"to  Concluded  by  directing,  that  if,  under  the  circumstancc^^es 

set  aside  the  above  Stated,  the  defendant  was  liable  in  law  to  thos0^  ss 

be  made  withhi  parts  only  of  the  plaintiff's  demand  which  were  direete^^a^ 

foHowilTgAS  by  himself,  the  damages  should  be  reduced  to  I«5/.  17#^-^.; 

in  which  the  jf  j^^  ^^g  jjqj  liable  in  law  for  any  part,  then  that  the  vcr  -^r- 

award  was  ^  ■ 

made.  diet  should  be  entered  for  the  defendant. 


In  Trinity  I'erm,  a  rule  nisi  was  obtained  to  set  asiiK^^^^ 
the  award,  on  the  ground  that  it  was  not  {sufficiently  cer  '•^^^' 
tain  or  final;  which  was  enlarged  until  this  term,  aiV"^^ 
was  discharged  on  the  5th  of  Novomber.     On  the  lOl^^^fc 
of  November  the  plaintiff  signed  judgment,  but  no  exet^   "''* 
tion  had  yet  issued. 

On  the  13th,  Peter sdorff  obtained  a  rule  to  shew  cau=2^e 
why  the  verdict  should  not  be  entered  for  the  defenda«7/ 
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on  the  first  and  fourth  issues,  and  for  the  plaintiff  with  Eteh.  of  PUasr 

jiominal  damages  only  on  the   others;   or  why  the  da-  ^  '  ^ 

mages  should  not  be  reduced  to  the  sum  of  125/.  17«.  Anderson 

upon  the  facts  stated  by  the  arbitrator  on  the  face  of  his  fuller. 
award. 

Talfaurdf  Serjt.,  and  R.  V.  Richards  shewed  cause, 
and  contended  that  this  application  was  too  late,  for  that 
the  effect  of  it  was  to  ha^e  the  express  finding  of  the 
arbitrator  set  aside,  and  the  motion  ought  therefore  to 
have  been  made  within  the  second  term  inclusive  after 
the  publication  of  the  award. — The  Court  thereupon 
called  on 

Kelly  and  Petersdorffio  support  the  rule. — This  is  not 
an  application  to  set  aside  the  award,  but  to  give  effect 
to  that  part  of  it  which  awards  to  the  plaintiff  the  smaller 
amount  of  damages,  in  case  the  Court  shall  hold  him 
entitled  only  to  that  amount,  on  the  facts  stated  by 
the  arbitrator.  The  award  must  be  taken  altogether. 
[Parke,  B. — If  no  motion  at  all  were  made,  the  verdict 
would  stand  for  the  plaintiff,  under  the  award,  with 
254il  IQs.  damages.  You  do,  therefore,  seek  to  set  aside 
the  express  award  of  the  arbitrator.  If  it  be  an  ambu- 
latory award,  so  that  nothing  can  be  done  upon  it  without 
the  direction  of  tlie  Court,  then  you  must  move  to  set  it 
aside  in  due  time.  Alderson^  B. — This  is  in  effect  a 
motion  to  set  aside  the  judgment  of  the  arbitrator  on  the 
facts.  The  question  is  the  same  as  if  the  other  motion 
had  not  been  made ;  then  should  you  be  in  time  ?  Lord 
Abinger,  C.  B. — You  might  have  included  both  terms  in 
one  rule ;  either  to  set  aside  the  award,  or  to  enter  the 
verdict  according  to  the  opinion  of  the  Court  on  the  facts 
found.]  Taken  altogether,  the  award  amounts  to  this  : — 
I  find  for  the  plaintiff,  damages  254/. ;  but  I  also  find 
certain  facts,  and  if  upon  them  the  Court  shall  think  the 
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Exeh.  tf  Pietut  verdict  should  be  for  1252.  17«.,  then  I  find  for  the  pli 

tiff  with  that  amount  of  damages  only.     The  verdic 
for  one  sum  in  one  event,  for  another  sum  in  anot^ 
event.     The  defendant  is   in  time   to  determine  eit^ 
event,  until  the  parties  have  been  put  in  a  different  {kmjL 
tion.     On  the  form  of  this  award,  the  plaintiff  bacf  no 
more  right  to  enter  up  judgment  for  the  larger  sum,  than 
the   defendant   had  to  have  it    entered  for  the  smaller 
sum.     [Alderson^  B. — ^The  award  would  be  bad  if  it  were 
such  as  you  state,  as  not  being  final ;  because  an  arbitrator 
cannot,  without  special  leave,  state  a  case  for  the  opinioQ 
of  the  Court  without  coming  to  any  decision  himself.] 


Lord  Abinoer,  C.  B. — We  are  all  of  opinion  that  thii 
is  an  express  award  of  the  larger  amount,  and  that  in 
effect  this  is  an  application  to  set  it  aside,  which,  there- 
fore, ought  to  have  been  made  within  the  time  fixed  bj 
the  invariable  practice  of  the  Court,  namely,  within  tbe 
second  term  after  the  making  of  the  award. 

Parke,  Alderson,  and  Gurnby,  Bs.,  concurred. 

Rule  discharged. 


Thicknesse  v.  The  Lancaster  Canal  Company. 

Acomptny  JL  HIS  was  an  action  on  the  case  tried  before  Patte- 
IdTy  M^rof  *^«»  •'•'  *'  ^^^  Liverpool   Spring  Assizes  for  the  year 

Parliament  to 

make  a  canal  within  certain  limits,  without  specifying  any  dme  within  which  it  wis  to  be  eHe 
pleted:  Held,  that  no  limitation  as  to  time  could  be  assigned  to  the  powers  oonierred,  bj  ■ 
intendment  tliat  they  were  to  be  exercised  within  a  reasonable  tim£f  and  consequently  thst  As 
works  might  be  resumed  at  any  period. 

Qtutre,  whether  any  and  what  acts  would  amount  to  an  abandonment  of  the  powers  so  csbIv^ 
red  f  If  the  capital,  which  the  act  empowers  the  Company  to  raise,  be  not  raised  to  the  fuU  tfttsii 
quare,  whether  that  circumstance  affecu  the  right  of  the  Company  to  prosecute  the  work  sftervsriif 

The  act  of  Parliament  gave  certain  commissioners  power  to  purchase  lands,  &c..  and  diitrt^ 
them  to  make  compensation  to  persons  interested  therein  for  all  dauiage  sustained: — Heldt  iksts 
party  entitled  to  an  easement  over  lands  so  purchased  by  them,  could  not  maintain  Cresptss  fcrx** 
done  upon  those  lands  to  the  prejudice  of  his  easement,  but  as  soon  as  any  damage  wai  sctsil/ 
sustained,  he  ought  to  have  claimed  compensation  under  the  acL 
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when  a  verdict  was  found  for  the  defendant  for  Stek.  of  puat, 

1888 
mages  in  the  declaration^  subject  to  the  following 


first  count  of  the  declaration  stated,  that  the  plain- 
possessed  of  a  coal-mine  under  certain  lands  in 
nty  of  Lancasteri  with  liberty  for  him,  his  servants, 
tring  the  residue  of  a  lease  still  in  being,  to  enter 
se  lands  with  carts,  horses,  materials,  implements, 
id  to  erect  any  bnildings,  machines,  &c.,  and  to 
ny  drains,  &c. ;  to  make  and  use  any  waggon-ways, 
8,  and  'other  ways,  and  to  do  any  other  acts  on  the 
od  necessary  or  convenient  for  working  the  said 
or  for  selling  or  carrying  away  the  same  by  such 
B8  he  might  think  fit;  and  to  lay  up  the  same  for 
other  uses,  on  any  part  of  the  lands  ;  and  that  by 
md  in  exercise  of  the  privileges,  &c.,  the  plaintiff 
idc  and  used  certain  railways  and  other  ways  on 
d  lands,  for  the  purpose  of  working  the  mine,  and 
and  disposing  of  the  same  and  its  produce :  yet 
e  defendant  placed  and  threw  large  quantities  of 
*th,  rubbish,  &c.,  on  those  lands,  and  made  em- 
*nts,  and  also  canals  and  excavations  in  and  across 
ne,  and  continued  them  hitherto,  and  thereby 
that  time  obstructed  the  plaintiff  in  the  working 
le  and  the  enjoyment  of  the  said  privileges,  and 
ted  and  destroyed  the  said  railways  and  other 
nd  prevented  him  from  carrying  away  and  selling 
posing  of  the  said  mine  and  its  produce,  and  par- 
f  from  carrying  it  towards  or  unto  certain  navi- 
anals,  viz.  the  Lancaster  Canal  and  the  Leeds  and 
>ol  Canal. 

second  count  was  similar,  with  respect  to  another 
ne  held  under  similar  privileges. 
third  count  stated  that  certain  lands  were  in  the 
lion  of  John  Atherton,  as  tenant  to  the  plaintiff, 
It  the  defendants  placed  Itrge  quantities  of  soil, 
IV.  K  K  M.  w. 
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Exeh.  of  Pleat t  earth,  rubbisli,  &c.,  thereon,   and   made   embankments, 

and  also  canals  and  excavations,  on  and  across  the  same, 
and  continued  them  hitherto,  by  means  whereof  the  pltin- 
tiflT's  reversion  was  injured,  &c.     Plea,  not  guilty. 

By  an  act  passed  in  the  3Snd  Geo.  3,  (c.  101),  entitled 
An  Act  for  making  and  maintaining  a  Navigable  Canal 
from  Kirby  Kendal,  in  the  county  of  Westmoreknfl,  to 
West  Houghton,  in  the  county  palatine  of  Lancaster,  and 
certain  branches,  a  company  was  incorporated  for  that 
purpose,  by  the  name  of  ''  The  Company  of  Proprietor! 
of  the  Lancaster  Canal  Navigation,**  and  were  empowered 
to  make  the  said  canal  and  branches  along  a  line  specified, 
and  all  such  reservoirs  and  feeders  as  should  be  necessary; 
and  for  the  purposes  aforesaid,  (amongst  others  in  the  act 
mentioned),  the  said  Company,  their  deputies,  agents, and 
workmen,  were  authorized  to  enter  into  and  upon  the 
lands  and  grounds  of  any  person,  &c. ;  and  to  survey,  be. 
and  to  set  out  and  ascertain  such  parts  thereof  as  the; 
should  think  necessary  for  making  the  said  canal,  ftc*i 
and  all  such  other  works,  matters,  and  conveniences  si 
they  should  think  proper ;  and  also  to  bore,  dig,  snd 
trench,  get,  remove,  take,  and  carry  away  and  lay  eirA, 
clay,  stone,  soil,  rubbish,  trees,  roots  of  trees,  &c,  sod 
any  other  matters  or  things  which  might  be  dug  or  got  o 
making  the  said  canal,  &c.,  (with  other  incidental  poweri)i 
they  the  said  Company  doing  as  little  damage  as  possibki 
and  making  satisfaction  in  said  manner  by  the  said  *^ 
mentioned,  to  tfie  owners  or  proprietors  of  or  pertfH^ 
interested  in  the  lands,  tenements^  or  kereditamentSt  t^ 
which  should  be  taken  and  removed,  diverted,  or  ptq** 
diced, ybr  all  damages  by  them  sustained;  and  it  wasfi>^ 
ther  provided,  that  the  said  act  should  be  sufficieot  to 
indemnify  the  Company  for  acts  done  by  virtue  thereof^ 

By  section  SO  it  was  enacted,  that  after  any  such  pirts 
of  the  said  lands  or  grounds  should  be  set  out  and  asee^ 
tained   for  making  the  said  canal  and  other  works,  it 
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Iiould  be  lawful  for  all  persons  whatsoever,  who  should  E*ch.  of  PUat, 

1838 
e  seued,  possessed,  or  interested  qf  or  in  any  lands  or 

Tomnds  which  should  be  so  set  out  and  ascertained,  or  any 

art  thereofi  to  contract  for,  sell,  and  convey  unto  the 

lompany,  alt  or  any  part  of  such  lands  or  grounds  which 

bould  from  time  to  time  be  so  set  out  and  ascertained. 

Bj  section  S2»  after  reciting  that  differences  might 
rise  between  the  Company  and  the  several  owners  of  and 
ertona  interested  in  any  lands,  grounds,  tenements,  here- 
iUmenls,  &c,  which  should  or  might  be  affected  or  pre- 
Mlioed  by  the  execution  of  any  of  the  powers  of  the  said 
etf  touching  the  purchase-money  to  be  paid,  or  recom- 
lence  to  be  made  to  them  respectively,  it  was  enacted 
kat  all  persons  qualified  in  the  manner  by  the  said  act 
novided,  should  be  commissioners  for  settling  all  ques- 
ioM  and  differences  which  should  arise  between  the 
Company  and  the  several  proprietors  of  and  persons 
Uereated  in  any  lands,  grounds,  tenements,  hereditaments, 
niDs,  fisheries,  or  waters,  that  should  or  would  be  affected 
V  prejudiced  by  the  execution  of  any  of  the  powers 
hereby  granted,  and  that  they,  or  any  five  of  them,  by 
rritiog  under  their  hands,  with  consent  of  parties,  might 
leCermine  what  sums  should  be  paid  by  the  Company 
Of  the  absolute  purchase  of  the  lands,  grounds,  or  here- 
iibiments  which  should  be  set  out  and  ascertained  for 
lakiog  the  said  canal,  &c.,  or  others  the  purposes  of  the 
lid  act;  and  also  adjust  and  determine  what  other  dis- 
iiiet  sum  or  sums  shpuld  be  paid  by  the  Company  as 
k  recompence  for  any  damages  which  might  be  sustained 
J  persons  being  owners  of  or  interested  in  any  mills,  &c«, 
uda,  grounds,  tenements,  or  hereditaments,  by  reason  of 
everance ;  or  in  case  such  price  could  not  be  so  settled, 
len  the  said  commissioners  were  empowered  to  issue  a 
arrant  to  the  sheriff,  commanding  him  to  empannel  a  jury, 

appear  on  a  day  not  being  less  than  nine^  nor  more 
to  twenty-one  days  after  warrant  served,  who  should 

K  K  2 
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Exch,  of  Pieast  inquire  of  and  assess  the  sum  to  be  paid  for  the  purchaai 

of  such  lands  and  grounds,  or  the  recompence  to  be  made^ 
for  the  damages  that  might  or  should  be  sustained ;  and 
the  jury  were  to  take  into  consideration  the  damage  or 
inconvenience  which  might  arise  by  means  of  any  bridgei, 
roads,  or  other  communicationsi  and  assess  separate  daoK 
ages  for  the  same:  and  the  commissioners  should  give 
judgment  for  such  purchase-money  or  recompence. 

By  section  50,  it  was  enacted  that  upon  payment  or  legal 
tender  of  the  money  agreed  upon,  or  determined  upon  bj 
the  said  commissioners,  or  assessed  by  such  juries  as  afore- 
said, for  the  purchase  of  any  such  lands,  grounds,  or 
hereditaments  as  aforesaid,  to  the  proprietors  thereof,  or 
other  persons  entitled  to  receive  such  money,  then  it 
should  be  lawful  for  the  Company  immediately  to  enter 
upon  such  lands,  &c.,  and  to  dig,  &c.,  and  remove  eartlii 
&c.,  for  making,  &c.  the  said  canal. 

Section  53  enacted,  that  the  commissioners  might  and 
should  settle  what  shares  and  proportions  of  the  purchaie-^ 
monies  or  recompense  for  damages  which  should  be  ao 
agreed  upon,  determined,  or  assessed,  should  be  allof^l 
to  any  tenant  or  other  person  having  a  particular  estate, 
term,  or  interest  in  the  premises,  for  his  or  her  respective 
interest  therein. 

Sections  55  &  56  reserved  to  proprietors  of  mines  under 
the  canal  their  right  to  work  them,  and  provided  arennedf 
in  case  of  damage  to  the  canal  by  working  too  near  it 

Section  1 28  provided,  that  in  any  action  against  the  CoiH 
pany  for  acts  done  in  pursuance  of  the  act,  the  defendant 
or  defendants  might  plead  the  general  issue,  and  give  tin 
act  and  special  matter  in  evidence ;  and  if  it  should  appctf 
to  be  so  done,  the  jury  shouUI  find  for  the  defendant. 

By  statute  59  Geo.  3,  c.  1 13,  reciting  that  great  pr<^ 
gress  had  been  made  towards  the  completion  of  the  ctoA 
but  that  the  money  authorised  to  be  raised  had  been  fo8l^ 
inadequate   to   the   purposes  of  the   act,   the  Compl^^ 
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^ircre  empowered  to  raise  a  further  sum  for  the  completion  B*ck.  of  PUas, 

.  .  1838 

of  certain  new  works  thereby  authorized,  and  certain  other 

powers,  limited  in  their  duration  to  two  years  from  the 
time  of  passing  that  act,  were  also  conferred. 

The  plaintiff  has  been  for  some  time  working  an  exten- 
sive colliery  at  Kirkless,  at  Aspul,  in  the  county  of  Lan- 
caster, lying  under   the  lands  delineated  in  a  certain  plan 
(which  formed  part  of  the  case).   The  coal  under  a  portion 
of  the  lands,  he  holds  under  a  lease  from  Mr.  Wood,  dated 
Srd  of  May,  18^4,  for  forty  years:  that  under  another  por- 
tion, under  a  lease  from  Sir  Robert  Holt  Leigh,  dated  the 
Ist  February,  1834,  for  eleven  years.     He  has  also  held 
other  lands  for  twenty  years  as  tenant  from  year  to  year  to 
Sir  Robert  Holt  Leigh,  at  a  rent  of  SOL,  and  has  let  the 
same  to  his  coal  agent,  John  Atherton,  for  many  years,  as 
tenant  from  year  to  year,  at  a  rent  of  60/.,  who  was  in  pos- 
session at  the  time  of  the  supposed  causes  of  action. 

The  coals  under  another  portion  of  the  lands  marked 
on  the' map,  which,  as  well  as  the  others,  the  plaintiff  has 
Worked  for  several  years,  he  holds  under  a  lease  from  Mr. 
Hodgson. 

The  Lancaster  Canal  Company  made  their  canal  as  far 
southward  as  a  place  called  Bark  Hill,  about  1816.  In 
that  year  an  extension  of  it  was  made  to  a  point  in  Kirk- 
less,  which  is  about  four  miles  short  of  the  place  of  West 
Houghton,  to  which  they  were  originally  authorized  to 
extend  it.  The  land  taken  by  the  Company  for  the  pur- 
pose of  that  extension  was  contracted  and  agreed  for 
between  the  Company  and  the  owners  of  the  lands  through 
which  that  extended  part  passed,  and  was  taken  by  the 
Company  under  such  contracts. 

In  1816  a  junction  was  made  at  that  point,  between  the 

liftncaster  Canal  and  another  public  navigable  canal  called 

Ae  Liverpool  Canal.     There  was  a  formal  opening  on  the 

cccadon  of  that  junction,  on  the  22nd  October,  1816,  a 

procession  along  the  canals,  several  bands  of  music,  and  a 

great  assemblage  of  people.     Since   that  time   the  two 


478 


CASES  IN  THE  BXCHKQUBRy 


Exch.  of  PUas,  canals  hsTe  been  open  to  the  public ;  boats  ha^e 


1838. 


Thicilnebse 

0. 

The 
Lancaster 
Camal  Co. 


1 

Tie 


them,  and  tolls  have  been  paid.  From  that  time  notbinj 
was  done  by  the  Canal  Company  to  the  south  of  the  poinft  m 
above  mentioned,  with  the  exception  after  mentioned  «■ 
which  produced  the  present  action.  The  original  line  of  th^  ^ 
canal  has  been  in  progress  for  the  last  six  or  seven  y 
When  the  canal  had  been  made  to  the  above  point,  a 
was  built  across  the  end  of  the  canal  there.  Lord  Bal 
made  a  pier  also  upon  the  wall  at  the  same  pointi  for 
purpose  of  loading  coal  on  the  canal  there,  and  the  plai 
tifTmade  another  adjoining  that  of  Lord  Balcarras, 
also  a  basin  at  the  side  of  the  canal  at  the  same  place,  a 
joining  the  pier,  for  the  same  purpose.  This  wall  and  t 
piers  extended  across  the  whole  breadth  of  the  can 
The  plaintiff  also,  under  the  powers  in  his  leases,  mad 
railway  connecting  his  pier  with  one  of  the  basins  of  ft 
Leeds  and  Liverpool  Canal,  for  the  purposes  of  his  collie 
He  also,  under  the  powers  in  his  leases,  made  a  whar^ 
laying  ground  for  the  purpose  of  depositing  his  coals  th^ 
He  also  otherwise  expended  a  large  sum  upon  the  collii 

In  April  1835,  the  workmen  of  the  Company 
make  the  further  cut  in  question,  to  the  south  of  this  p<»Sntt 
This  was  done  under  certain  agreements  with  SirR*  H. 
Leigh  and  the  devisees  of  Hodgson,  and  with  their  lum^nr- 
ledge  and  consent.     They  pared  away  the  turf  along*    tlie 
whole  line  of  their  intended  extension ;  and  the  turf  of  ft  hit 
part  of  the  land  along  the  extended  line  which  wa*    in- 
cluiled  in  the  agreement  hereinafter  mentioned  with  Sir 
R.  H.  Leigh,  was  taken  away  by  Sir  R.  U.  Leigh.    They 
excavated  the  ground  on  both  sides  of  the  plaintiff 's  rs^ 
way,  but  left  that  standing  uniilthei)tA  of  Februarjf^  iW, 
when  they  removed  it  and  the  ground  on  which  it  stood, 
and  let  in  the  water  from  the  canal.     In  making  this  tt' 
tension  they  cut  through  the  wall  and  piers.     Tliis  exten- 
sion is  about  i^OO  yards  long,  and  terminates  in  a  field 
occupied  by  Atlierton  under  the  plaintiff. 

On  the  29th  of  April,    1831-,  an  agent  of  the  Canil 
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cmpany  pointed  out  to  Mr.  Wood  the  land  which  was  Exck,  of  puom, 


Anerwards  taken  from  him  by  the  Canal  Company*  for  the 
extension  of  their  canal.     On  or  about  the  2nd  of  July, 
ItiMs  all  the  lands  which  were  required  by  the  Company 
for  such   extension,  were   set  out.     These   lands  were 
within  the  parliamentary  line,  and  were  necessary  for  the 
extension  of  the  canal.     On  the  9lh  of  September,  1834, 
the  Canal  Company  received  a  notice  from  Mr.  Wood  not 
to  trespass  upon  his  lands,  which  intimated  his  dissent  to 
the  Company  taking  the  same  for  the  extension  of  their 
canal.     On  the  10th  of  September,  Mr.   Wood's  lund, 
which  had  been  before  set  out,  was  staked  out ;  and  on 
the  same  day,  a  tender  of  a  sum  of  money  was  made  to 
him  by  the  company,  for  the  value  of  the  said  land  and 
damages,  which  was  refusied  by  WooJ,  who  admitted  the 
▼alue  to  be  sufficient,  but  stated  that  he  had  promised  his 
coal  tenant,  Mr.  Thicknesse,   to  oppose  the  extension  of 
the  canal.     Mr.  Wood's  tenant   of  this   land   was   then 
applied  to  on  the  same  day  on  the  part  of  the  Company, 
but  she  refused   to  treat  with  them  fur  the  sale  of  her 
interest  in  tlie  land.     On  the  19th  of  September,  ItiSi, 
the  Company  received  a  notice  from  the  solicitors  of  the 
pkintiff,  stating  that  the  plaintiff  was  the  lessee  of  certain 
Qoal  mines  under  certain  lands,  which  were  the  same  as 
those  set  out,  through  which  the  Lancaster  Canal  Com- 
pany had  manifested  an  intention  of  cutting  a  canal,  and 
that  he  altogether  disputed  their  right  to  cut  such  canal, 
and  that,  as  the  same  would  interfere  prejudicially  with 
bii  works  and  powers  under  his  coal  leases,  he  should 
Usort  to  legal   means  for  his  protection.     Besides  the 
land  belonging  to  Mr.  Wood,  and  before  mentioned,  the 
land  taken  by  the  Company  for  the  extension  of  their 
canal  comprised   certain   land   belonging  to  Sir  R.  H. 
Uigh,  and  certain  other  land  belonging  to  Mr.  Hodgson's 
devisees.     These  lands   of  Sir   R.  II.    Leigh,   and   the 
devisees  of  Mr.  Hodgson,  were  taken  by  the  Company 
under  agreements  with  them  respectively,  and  with  their 
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Sxch.  of  Phas,  respective  consents ;  and  these  agreements  were  pursuani 

to  tlie  provisions  of  the  statute  S2  Geo.  8,  c.  101,  nd 
were  duly  enrolled ;  and  were  agreements  for  the  value  of 
the  absolute  interest  in  the  lands. 

The  land  purchased  of  Sir  R.  H.  Leigh,  under  agree- 
ment before  referred  to  with  him,  was  part  of  the  luid 
demised  by  him  to  the  plaintifT,  and  by  the  plaintiff 
demised  to  John  Atherton,  as  before  mentioned. 

On  the  27th  of  September,  1834,  five  commissionerii 
duly  qualified  and  appointed,  gave  due  notice,  in  pu^ 
suance  of  a  requisition  to  them  on  behalf  of  the  stiil 
Company,  of  a  general  meeting  of  the  said  commissionenj 
at  Lancaster,  on  the  13M  datf  of  October ^  for  the  purpoie 
of  determining  and  adjusting  what  sum  or  sums  of  money 
should  be  paid  by  the  said  Company  to  the  said  Jsnei 
Wood  and  his  tenant  Catherine  Bretherton,  for  the  aJMO* 
lute  purchase  of  the  lands  before  referred  to,  of  wbiek 
the  said  James  Wood  was  owner,  and  Catherine  B(^ 
therton  his  tenant  thereof,  and  also  what  other  distinct 
sum  should  be  paid  to  them  or  either  of  them  in  recos* 
pence  for  any  damages  which  might  be  sustained  bf 
either  by  reason  of  severance  of  the  lands;  and  that ii 
case  of  their  refusal  to  submit  the  said  matters  totbi 
determination  of  the  commissioners,  they  shoald  iiiM 
their  warrant  to  summon  a  jury,  pursuant  to  the  act,  to 
assess  the  value  of  the  said  lands,  and  the  amount  of  tbi 
said  recompense.  The  commissioners  met  pursuant  to 
such  notice  at  the  time  and  place  specified  in  the  nodoe, 
and  proof  being  made  to  them  of  a  refusal  on  the  part « 
Mr.  Wood  and  Mrs.  Bretherton  to  submit  the  matterto 
their  decision,  they  on  the  same  day  signed  a  warrant  (o 
the  sheriff  of  Lancaster  to  impannel  a  jury  to  appotf 
before  them  at  Yarrow  Bridge,  at  a  certain  place  tbeM 
within  one  mile  of  the  canal,  on  the  24th  of  October  ;a0> 
notice  of  this  intended  meeting  on  the  24th  was  given  to 
Mr.  Wood,  by  a  letter  addressed  and  sent  by  the  post  ^ 
his  attorney,  on  the  14th  of  October.    On  the  said  9^ 
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rliich  had  been  summoned  and  returned i  met  at  the  time 

nd  place  named  in  the  said  warrant.  Mr.  Wood  ap- 
>cared  by  his  attorney,  under  a  written  protest,  which, 
■Dongst  many  others,  recapitulated  his  previous  objec- 
ions  to  the  want  of  power  in  the  Company  under  their 
jCt  to  extend  their  canal,  and  insisted  that  the  warrant 
lught  to  have  made  mention  of  Mr.  Thicknesse,  and 
lave  summoned  the  jury  to  assess  damages  for  his  in- 
«rest  in  the  landt>. 

The  jury  awarded  by  their  verdict  80/.  to  Wood  for 
Jie  value  of  the  land,  and  5/.  to  the  tenant  for  her  interest 
in  the  same,  and  SO/,  to  Wood  for  the  damage  occasioned 
by  severance,  and  an  inquisition  was  regularly  drawn  up 
and  signed,  and  judgment  given  by  the  commissioners  for 
the  same.  On  the  4th  of  November,  these  sums  were 
tendered  to  V/ood  and  Bretherton  respectively,  and  re- 
fused by  them,  and  on  the  9th  of  December,  were  paid 
into  the  Bank  of  England,  in  the  name  and  with  the 
privity  of  the  Accountant-General,  to  the  credit  of  Wood 
ud  Bretherton  respectively.  On  the  I9ih  of  December, 
in  the  same  year,  the  Company  entered  on  the  said  lands 
belonging  to  Wood.  The  action  was  commenced  on  the 
7th  of  July,  1836. 

The  plaintiff  had  no  estate  in  the  surface  of  the  lands 
taken  by  the  Company  fur  the  purpose  of  the  said  exten- 
iioQ  from  Wood,  or  from  the  devisees  of  Hoilgson. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  plain  tiff  was  entitled  to  recover  on  all,  or  any,  or  which  of 
the  counts  of  the  declaration,  and  in  that  case  it  was  agreed 
dut  the  amount  of  the  damage:}  bliould  be  referred.  If  the 
Court  bhould  be  of  opinion  that  the  plaintiff  was  not  enti- 
tled to  recover,  or  that  his  action  was  commenced  too  late, 
^  a  nonsuit  to  be  entered,  or  a  verdict  for  the  defendant. 


SirfF.  FoUeii,  for  the  plaintiff. --The  plaintiff's  claim 
to  recover  in  this  action  rests  upon  di^^tinct  grounds,  as  it  is 
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jijcch.  0/  Pleat,  applied  to  the  first  and  second  counts,  and  as  it  is  appli^ 
1000.        ^^  ^1^^  l^g^  count,  of  the  declaration.     In  the  last  count  ^ 

complains  of  a  damage  done  to  his  reversionary  estate  jn 
the  surface  of  the  land  in  lease  to  his  tenant,  AthertOD;jyi 
the  other  counts,  of  damage  done  to  easements  whicb  hi 
enjoys  under  different  coal  leases  over  the  lands  which  wen 
taken  by  the  Company  for  the  extension  of  their  caniL 
The  first  and  most  important  point  for  the  decision  of  tbe 
Court  applies  equally  to  both  classes,  which  is  this ;— wbe- 
ther  a  Court  of  law  will  limit  within  any  bounds  of  tine 
the  exercise  of  powers  under  acts  of  this  description,  or 
whether  they  may  be  pursued  at  any  period,  bovenr 
remote  from  the  time  when  the  acts  passed^  or  even  iba 
exercise  of  them  resumed  after  the  intention  to  absodoQ 
the  undertaking  has  once  been  fully  made  apparent  by  tbi 
acts  of  those  authorized  to  complete  it.  There  if  M 
decision  of  any  court  of  law  upon  this  point,  but  it  if  eo*- 
tended  on  the  part  of  the  plaintiff,  that  such  powers  BMlfl 
be  carried  into  execution  within  a  reasonable  time;  uri 
that  this  is  an  implied  condition  annexed  to  such  ufB, 
This  is  not  the  case  of  a  public  act,  that  is,  public  by  ns- 
son  of  the  matters  to  which  it  relates,  which  cannot  loif  itf 
force  merely  by  desuetude,  but  has  the  force  of  law  aolil 
repealed ;  but  it  is  an  act  private  in  its  nature,  made  pub* 
lie  merely  for  facility  of  proof,  or  that  the  courtf  sfj  | 
notice  it  without  being  pleaded.  Such  acts  are  viefffJ  \ 
merely  as  private  agreements  sanctioned  by  the  legiflli" 
lure;-— compacts  entered  into  by  individuals  with  thepob* 
lie,  possibly  attended  with  advantage  to  the  publici  bit 
having  for  their  object  the  private  advantage  of  tbe  ondtf* 
takers.  Such  compacts  must  be  performed  in  omoibii* 
Blaiemore  v.  The  Glamorganshire  Canal  CompoMfi  (4 
If,  therefore,  it  be  a  condition  annexed  to  such  acts  tbit 
the  powers  conferred  by  them  should  be  exercised  witbii 
a  reasonable  time,  that  condition  has  not  been  perfonw 
here;  for  nearly  fifty  years  ha\*e  elapsed  since  thepfff" 

(a)  1  Mylne  li  K.  Itt. 
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ing  of  the  first  act  under  which  this  Company  was  formed ;  Exek.  nf  Pi$at, 
and  from  the  case  it  appears  that  nothing  had  been  done  to  a^*'^'* 
the  southward  of  a  place  termed  Bark  Hill,  since  1816,  a 
period  of  eighteen  years ;  and  such  a  long  disusCy  unex- 
plained, must  certainly  be  taken  to  be  unreasonable.  [He 
also  referred  to  the  standing  order  of  the  House  of  Lords, 
which  requires  the  introduction  of  a  limitation  of  time  in 
all  acta  of  this  kind].  But  even  if  no  such  implied  condi- 
tion exist,  in  cases  where  the  act  itself  prescribes  no  limit 
within  which  its  powers  are  to  be  executed,  still  if  the  in- 
tention to  abandon  or  not  to  prosecute  further  an  under- 
taking partially  executed,  be  finally  declared,  such  under- 
taking cannot  be  further  pursued,  for  otherwise  a  company 
might  be  enabled  to  practise  the  grossest  frauds,  and  to 
do  most  serious  mischief  to  others  who  may  have  em- 
barked in  other  undertakings,  upon  the  well-grounded 
expectation  that  the  disused  undertaking  would  not  be 
renewed*  [He  then  referred  to  the  map,  and  to  the  facts 
stated  in  the  case  as  to  the  making  of  the  wall,  the  pier8, 
ihc  basin,  and  laying  grounds,  at  the  termination  of  the 
eanal  at  Bark  Hill,  in  1816,  for  the  purpose  of  shewing 
that  these  acts  were  done  on  the  supposition  that  the 
canal  would  not  be  proceeded  with  further  southwards, 
and  that  the  Company  had  encouraged  such  a  notion  by 
their  acts;  and  that,  in  fact,  at  that  time  they  had  aban- 
doned all  intention  of  proceeding  further  in  that  direc- 
tion with  their  canal,  which  was  to  be  inferred  from  the 
bets  of  the  case,  especially  from  their  junction  with  the 
Leeds  and  Liverpool  Canal].  But  still,  if  the  Court  should 
think  that  no  intention  of  abandoning  the  undertaking 
appears,  it  may  be  collected  from  the  statutes  them- 
selves that  the  undertaking  cannot  be  completed  under 
the  powers  of  the  acts ;  for,  by  the  stat.  59  Geo.  3,  c.  118, 
it  appears  that  the  money  then  authorized  to  be  raised  was 
inadequate  for  the  completion  of  the  undertaking;  the  addi- 
tional sum  which  the  Company  were  entitled  to  raise  under 
that  act  was  to  be  applied  to  the  works  alone,  which  they 
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tional  works  were  to  be  completed  within  two  years  fro 
the  time  of  passing  that  act.     It  is,  therefore,  plain  th 
they  are  without  funds  for  the  completion  of  the  who 
undertaking,  and  it  follows  that  they  have  no  longer  a 
right  to  take  lands  for  its  partial  execution.     The  May 
of  King*  8  Lynn  v.  Pemberion,  (a);  Agar  v.  The  Regen 
Canal  Company  (6).     It  may  be  said  that  the  4  Will. 
(The  Wigan  Railway  Act),  n  cognises  the  power  in  t 
Lancaster  Canal  Company  of  continuing  their  canal 
subsisting.     But  a  recital  of  that  kind  in  an  act  of  a  p 
vate  nature  is  not  to  be  extended  to  affect  the  interests 
other  parties  not  included  within  its  provisions.     Brett 
Beales  (c). 

But  ^ndly,    the  Company   have  not  pursued  the  pi 
visions  of  their  acts.     They  ought  to  have  included  \I^' 
Thicknessc's  interests  in  the  lands,  and  have  had  tla^z^ 
submitted  to  the  jury  who  awarded  to  Wood   and    hi* 
tenant  the  value  of  their  interests  in  the  land.     It  may   b^ 
said  that  the  plaintiff  had  no  estate  or  interest  in  tho^^ 
lands,  but  only  easements  to  be  exercised  on  or  over  th^K*^* 
But  it  would  be  too  narrow  a  construction  so  to  limit  cb^ 
term  ''  interest.'*  Rights  of  this  kind  may  be  and  common 'J 
are  of  far  greater  value  than  the  land  itself.     A  way-le^^'^ 
often  lets  for  a  far  greater  rent  than  the  land  over  which    '^ 
goes  would  let  for.    [Parke,  B. — The  Company  purcb^^** 
only  that  which  they  are  to  use,  viz.  the  land ;  the  eia^^" 
ments  they  do  not  want;  if  those  are  interfered  with     ^'^ 
damaged  by  the  canal,  that  is  matter  of  compensation    ^^' 
damage  when  the  injury  arises.]     That  course  would     ^^ 
attended  with  great  inconvenience  and  risk,  and  the  pm-^^J 
whose  valuable  rights  are  certain  to  be  interfered  wi^^f 
though  the  precise  time  when  may  be  uncertain,  wof '^ 


f 


(a)  I  Swanst.  2>I4 

(6)  lb.,  in  notis.  See  the  pre- 
sent Lord  Chancellor's  observa- 
tions on  the  case  of  ^Igar  v.  The 


JtegenVs   Canal  Company,  io  *^'^ 
won  V.  Randall,  3  Mylne  k  Crwigt 
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mwe  to  trust  to  his  chance  of  being  indemnified  by  a  Com-  Bxek.  ^  Pi^t, 
any  which  might  prove  insolvent.  As  to  the  supposed 
ncertainty  whether  any  damage  will  result,  that  argument 
'ould  equally  apply  to  damage  by  severance,  yet  compen« 
ition  for  that  is  given  under  the  act  when  the  lands  are 
iken. 

Next^as  to  the  land  in  lease  to  Atherton :  in  the  surface 
F  that  the  plaintiff  had  an  estate.  He  was  the  rever- 
ioner,  having  leased  to  Atherton  from  year  to  year,  and 
esenred  the  rent  to  himself.  There  was,  therefore^  a 
enancy  between  them,  and  he  had  a  reversion  in  the 
■nds;  PouUeney  v.  Holmes  (a)f  Curtis  v.  Wheeler  (6),  Pite 
\  Eyre  (c) ;  and  for  this  interest  in  the  land  he  has 
'cceived  nothing.  The  Company  have  taken  the  land 
vttbout  giving  him  the  value  of  his  interest  in  it,  nor  have 
;liey  taken  into  account  the  interest  of  his  tenant  Ather* 
^on.  Atherton  might  have  maintained  trespass  against 
tkem^  and  the  plaintiff  is  entitled  to  sue  them  in  this  form 
of  action  as  reversioner. 

Lastly,  the  proceedings  before  the  commissioners  and 
tke  jury  were  irregular,  for  the  requisite  notice  of  that 
Qieeting  had  not  been  given ;  fourteen  days'  notice  of  all 
meetings  of  the  commissioners  is  required  by  a  subse- 
qoent  statute,  and  this  provision  repeals  that  contained 
is  the  32  Geo.  3,  relative  to  the  summoning  of  the  jury, 
and  applies  equally  to  the  meetings  of  the  commissioners 
vdajury,  as  to  those  where  the  commissioners  act  pro- 
prio  vigore. 


Cresswell,  contra. — No  authority  has  been  cited,  of  any 
Court  either  of  law  or  equity,  for  the  position  that  a  limita- 
^  of  time  is  to  be  placed  by  the  construction  of  the  Court 
on  the  exercise  of  powers  under  acts  of  this  description, 
*here  none  is  imposed  by  the  acts  themselves.  What  is  to 
^  the  limit  ?  No  positive  and  unvarying  rule  can  exist ;  for 


('0  1  Stra.  405. 


(6)  Moo.  &  M.  493. 
(c)  9  B.  &  Cr.  909. 


486 


CASES  IN  THE  EXCHEQUER, 


Thickmbme 

•. 

The 

Lancastbk 

Canal  Co. 


Eseh.  of  Phat,  it  IS  obviou8|  from  the  very  nature  of  the  thingi  that  none 
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such  could  be  applied.     What  can  be  more  uncertain  tbsD 

a  reoionable  timet  ^^  applied  to  such  a  subject !  How  ii 
it  to  be  computed  ;  with  reference  to  what  circumstances; 
and  by  whom  ?  Is  it  to  be  a  question  of  fact  merely  in 
each  particular  case,  or  is  it  to  be  a  mixed  question  of 
fact  and  law,  whether  a  reasonable  time  has  elapsed! 
The  standing  order  of  the  House  of  Lords,  which  bat 
been  referred  to,  rather  makes  against  than  in  favour  of 
the  argument  which  it  is  adduced  to  support ;  for,  hsd 
there  been  this  implied  condition  which  is  contended  for, 
that  order  would  have  been  unnecessary,  since  the  woriu 
would  have  been  proceeded  with,  in  most  instances,  with- 
out delay,  from  a  fear  in  the  undertakers  of  incuniog 
the  danger  of  a  cesser  of  their  powers.  Admitting  the 
existence  of  a  compact  between  the  public  and  siicb  un- 
dertakers, it  is  not  necessarily  part  of  such  compact  thit 
there  shall  be  an  immediate  or  simultaneous  execution  of  all 
the  powers  of  tlie  contract ;  and  a  temporary  suspension  of 
them  may  promote,  rather  than  impede,  the  advantage  to 
be  derived  from  the  undertaking,  and  nuiy  be  best  Cikar 
lated  to  give  the  public  that  which  is  supposed  to  have 
been  bargained  for  on  its  behalf.  Suppose  fresh  imnei 
are  opene<l,  or  manufactures  introduced  near  to  a  part  of 
the  line  which  is  unexecuted^  and  a  corresponding  incresM 
of  population  and  traffic  ensues,  these  circumstances  voMJ 
well  cause  and  justify  the  extension  of  an  undertakiogi 
which  might  before  have  been  completed  as  far  u  the 
public  benefit  required.  Neither  will  the  supposed  mi^ 
chief  ensue  from  the  want  of  a  limitation,  for  the  lso<l< 
themselves  cannot  be  taken  without  a  full  compensatioOi 
and  this  would  include  injuries  to  other  rights  of  the  lam^ 
parties,  which  might  be  affected  by  the  taking  of  the  IsBo 
for  the  continuation  of  the  works.  The  cases  citedt  o> 
Blakemore  v.  The  Glamorganshire  Canal  Company t  f^ 
Mayor  of  King's  Lynn  v.  Pemberion,  and  Agar  v.  Tke  B^ 
genfs  Canal  Company,  have  no  application  to  the  present. 
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Iw  doctrine  which  they  establish  isi  that  a  compact  has  Arc*,  ^f  PUm^ 
!eD  entered  into,  which  must  be  fully  performed ;  here 
e  objection  is  to  this  Company  proceeding  to  the  com* 
Kion  of  its  undertaking.  But  even  if  such  a  limitation 
ia  contended  for  existedy  there  is  nothing  in  the  case 
fUk  which  the  Court  can  say  that  a  reasonable  time  has 
ipsed.  That  question  ought  to  have  been  submitted  to 
t  jury.  The  same  objection  applies  to  the  point  arising 
Km  the  presumed  abandonment  of  intention  to  continue 
e  cuial.  L§e  ▼•  Milner  (a)  shews  that  such  an  intention, 
^en  if  once  formed,  might  have  been  abandoned ;  but 
me  aoch  was  formed;  there  is  nothing  from  which  it 
Ndd  hav6  been  inferred.  This  is  a  question  for  a  jury 
idusivelyi  and  the  plaintiff's  counsel  should  have  sub- 
itted  it  to  them  for  their  decision.  No  such  fact  is  found ; 
nd  there  U  nothing  stated  in  the  case  from  which  such  a 
Kt  could  be  inferred,  even  if  the  Court  could  draw  the 
iference.  The  case  states  that  the  works  on  other  parts 
if  die  line  were  still  in  progress,  and  had  been  so  for  six 
If  seven  years  preceding.  The  same  objection  applies, 
igun,  to  the  point  which  has  been  made,  that  the  funds 
i  the  Company  are  deficient.  No  such  deficiency  is 
itiled.  This,  also,  was  a  fact  to  be  submitted  to  the 
tty.  But  the  statute  referred  to  does  not  bear  the  con- 
traction put  upon  it ;  it  states  merely  that  the  funds 
Kre  inadequate,  not  that  they  were  exhausted.  But 
he  Company  have  power  to  take  tolls,  and  have  been 
B  the  receipt  of  tolls  for  many  years,  as  the  case  states, 
rhe  tolls,  therefore,  may  have  aided  the  inadequacy  of 
lie  funds,  and  there  may  be  now  an  ample  fund  for  the 
MNipIetion  of  the  whole  undertaking.  It  is  sufficient, 
dMrefore,  to  state  that,  without  conceding  the  validity  of 
lay  of  the  above  objections,  no  foundation  exists  wbere- 
vpoD  to  raise  them.  Then,  as  to  the  supposed  irregu- 
Writy  of  the  proceedings,  it  was  altogether  uncertain 
^rhether  the  plaintiff  would  ever  suffer  any  injury  to  his 

(ft)  2  M.  &  W.  444. 
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Esek.  of  Phot,  easements  from  the  extension  of  the  canal.     The  comniii, 

nication  at  present,  as  appears  by  the  plan,  between  the 
plaintiff's  mines  and  the  Leeds  and  Liverpool  Canal,  if  bj 
his  railway.  The  extension  of  the  canal  cuts  the  railwij 
into  two,  and  so  interferes  with  it ;  but  it  does  not  appear, 
since  the  two  canals  communicate,  that  this  will  cause  hm 
any  injury ;  the  Company  might,  moreover,  build  a  bridge 
over  their  canal,  and  carry  his  railway  over  it,  if  he  prefab 
red  that  course ;  and  at  the  time  when  the  lands  were  takeiit 
all  this  was  uncertain  and  unknown.  How,  then,  could  tbe 
damage  be  ascertained  ?  What  sample  or  specimen  of 
damage  existed?  The  damage  by  severance  b  provided  far 
by  the  act  in  express  terms,  but  it  is  also  capable  of  aeei- 
rate  and  certain  computation  ;  whereas  the  other  is  altoge- 
ther uncertain,  both  as  to  its  existence  and  its  extent.  The 
claim,  therefore,  for  compensation,  in  respect  of  thisconjefr 
tural  damage  to  the  plaintiff,  was  prematurely  made.  I^e v. 
Milner.  The  easements  themsel  ves  were  not  wanted  by  dw  : 
Company,  and  it  could  only  be  by  reason  of  damage  to  thai 
from  the  use  of  that  which  they  did  take,  that  any  daia 
to  compensation  could  arise  to  the  plaintiff.  Neither  hai 
the  plaintiff  any  estate  or  interest  in  the  surface.  Tbisii 
conceded  as  to  Wood's  land  and  Hodgson's ;  but  it  is  sttl 
that  he  had  a  reversion  in  those  taken  by  the  Compaaf 
from  Sir  R.  H.  Leigh.  But  to  this  there  are  twoanswen: 
first,  that  the  Company  had  purchased  from  Sir  R«  H. 
Leigh,  under  their  agreement  with  him,  the  abaolote 
interest,  the  fee  simple  ;  and  Sir  R.  H.  Leigh  had  power 
under  the  provisions  of  the  30th  section,  explained  by  the 
53rd,  of  the  S2  Geo.  3,  c.  101,  to  contract  on  behalf  of  si 
who  might  have  minor  estates  or  interests  carved  out  of 
the  fee ;  and  in  that  case  the  claim  of  the  plaintiff,  and  ci 
Atherton  his  tenant,  would  be  to  receive  an  apportionoentf 
under  the  5Srd  section,  of  the  sum  contracted  for  wiA 
Sir  R.  H.  Leigh.  But,  secondly,  the  plaintiff  had  no  f** 
version ;  it  does  not  appear  by  the  case  that  he  demise' 
from  year  to  year  to  Atherton,  from  a  day  different  b^ 
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Lfeighy  therefore  it  does  not  appear  that  he  had  any  rever- 

non,  and  it  was  for  him  to  shew  it.  The  case  oiPotdteney  ▼• 
Hdmes  merely  decided  that  if  a  tenant  for  a  term  demises 
for  the  whole  term,  reserving  rent  payable  to  himself,  he 
may  distrain.  This  is  not  disputed;  but  it  is  because  a 
tenure  exists  between  the  parties ;  but  a  tenure  may  exist 
witbout  a  reversionary  estate.  And  the  case  of  Pike  v. 
E^^re  only  shews  that  the  proper  description  in  plead- 
''^S'l  ^^^  demise  from  year  to  year  by  one  who  is  himself 
tenant  from  year  to  year  to  another,  is  that  it  is  a  tenancy 
from  year  to  year  during  the  existence  of  the  first  demise, 
which  is  an  authority  to  shew  that  there  is  no  reversion- 
ary estate  under  such  circumstances.  But  even  if  Thick- 
nesse  bad  any  reversion,  it  was  of  no  value,  for  he  paid  a 
liigber  rent  than  he  received.  Lastly,  the  notice  of  the 
meeting  of  the  commissioners  and  the  jury  at  Yarrow 
bridge  was  sufficient.  The  clause  referred  to  relates  only 
to  the  meetings  where  tlie  commissioners  act  and  decide 
Alone,  and  is  not  intended  to  apply  to  the  meetings  before 
^e  commissioners  and  the  jury  p  where  the  danger  of  a 
or  suddenly  assembled  meeting  of  the  commissioners 
r  did  nor  could  exist.  The  jury  warrant  is  to  be  re- 
^Wable  at  a  period  not  exceeding  twenty-one  days,  nor 
^^A«  than  nine,  from  the  delivery  of  it  to  the  sheriff,  and 
^<lt  provision  is  not  at  all  affected  by  the  provision  in  the 
^^liiequent  act,  which  requires  fourteen  days'  notice  of  the 
^^cting  of  the  commissioners.  This  was  given  as  to  the 
Meeting  at  Lancaster ;  and  more  than  nine  days  elapsed 
^tween  the  signing  of  the  warrant  and  the  delivery  of 
^  to  the  sheriff. 


Sir  W.  FoUeil  in  reply. — The  argument  that  the  plain- 

^^  and  his  tenant  were  entitled  to  receive  a  part  of  the 

PUrchaae*money  agreed  upon  between  Sir  R.  H.  Leigh 

tod  the  defendants^  cannot  be  maintained.    Sir  R.  H. 
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Exeh,  of  PUas,  Leigh  Contracted  for  himseir,  and  sold,  as  he  could  only 

convey,  subject  to  the  lease  from  him  to  the  plaintiff. 
The  apportionment  clause  applies  to  those  cases  where 
either  the  jury  award  upon  the  whole,  or  where  thesDm 
agreed  upon  between  the  Company  and  the  owner  of  the 
fee  has  been  agreed  upon  by  him  on  behalf  of  himKlf 
and  those  having  estates  in  the  lands,  and  as  their  agent 
to  contract  for  the  whole  price  as  inclusive  of  their  inte^ 
ests.  It  would  be  attended  with  the  grossest  injustice,  if  it 
were  established  that  the  owner  of  the  fee-simple,  possibly 
a  bare  reversion  of  no  value,  could  contract  for,  and  bind 
by  his  acts  without  their  sanction  or  concurrence,  all  those 
who  had  prior  estates  in  the  lands,  either  of  freehold  or 
as  termors.  The  owner  of  the  reversion  may  have  an 
interest  in  the  promotion  of  a  canal  or  railroad,  which  naj 
induce  him  to  promote  its  success,  by  bargaining  for  the 
sale  of  the  lands  at  an  inadequate  price.  Therefore  it  is 
necessary  that  these  clauses  should  receive  the  limited 
construction  contended  for.  Then,  Atherton's  interest  ha» 
been  taken  without  his  receiving  any  compensation,  and 
the  proceedings  have  not  been  regular.  [Upon  the  othe^ 
points  he  replied  by  re-urging  his  former  arguments.] 

Lord  Abinger,  C.  B, — The  first  point  stated  in  tb** 
case  is  the  most  important,  the  others  being  mere  que< 
tions  of  form.     The  first  point  is,  as  to  the  duration 
the  powers  of  the  Canal  Company,  and  whether  they  at^^ 
entitled  at  this  distance  of  time  to  complete  the  line 
their  canal.     I  find  nothing  in  the  act  of  Parliament 
limit  the  time  in  which  they  may  do  so.     It  has  bee#^ 
argued  that  it  would  be  attended  with  great  inconvenience^ 
if  the  time  were  unlimited,  for  which  reason  the  legisla*^ 
ture  (at  least  one  branch  of  it)  has  made  a  standing  ordet' 
that  there  should  be  introduced  into  all  acts  of  this  sort 
an  express  limitation  as  to  time.     I  do  not  see  that  that 
circumstance  throws  any  light  on  the  construction  of  this 
act  of  Parliament ;  it  only  shews  that  that  branch  of  the 
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^lut  some  such  limitation  was  proper.   It  has  been  argued 

^%at  the  lapse  of  time  very  often  afibrds  a  reason  for  the 

msterference  of  a  court  of  equity.   Now  a  court  of  equity 

-xiiay  interfere  on  grounds  of  tliis  nature,  that  when  a  canal 

^sompany  has  obtained  an  act  of  Parliament  for  carrying 

mnto  effect  certain  works  without  a  limitation  of  time,  and 

smore  especially  where  lands  are  to  be  taken  under  the 

act,  and  the  works  are  not  completed  at  a  certain  date, 

say  till  thirty  years  afterwards,  during  which  time  the 

company  has  seen  the  owners  of  the  land  make  erections 

and  improvements,  and  incur  expenses  on  it,  and,  as  in 

this  case,  place  their  fences  on   the  termination  of  the 

canal  at  the  point  where  it  left  off,  under  such  circum* 

stsDces  a  court  of  equity  might  say  that  a  party  so  lying 

bysnd  suffering  another  to  be  misled   by  his  inaction, 

should  be  prevented  from  continuing  his  works  at  that 

late  period,  and  destroying  that  which  would  never  have 

been  done  but  for  his  own  negligence.     I  do  not  say  that 

a  court  of  equity  might  not  interfere  in  such  a  case,  but  a 

court  of  law  cannot.     A  court  of  law  must  construe  this 

Bct  now  as  if  it  were  the  day  after  the  act  passed.     The 

powers  of  ordinary  canal  companies  last  for  many  years  : 

they  generally  have  a  power  not  only  to  make  a  particular 

lioe  of  canal,  but  to  make  aqueducts  to  divert  waters  into 

it,  to  feed  it  at  diflercnt  points,  and  this  they  may  do  from 

time  to  time :  nor  can  I  say  that  these  powers  are  limited, 

unless  the  act  point  out  the  time  within  which  they  should 

be  exercised.     Then  it  is  said,  that  this  act  has  found  its 

fimits,  because  the  parties  have  not  funds  enough  to  carry 

it  into  effect,  and  that  they  are  not  authorized  to  violate 

the  right  of  any  individual  unless  they  fulfil  the  condition 

imposed,  of  having  a  given  sum  ofmoney  for  the  purpose  of 

the  adventure ;  that  perhaps  might  also  be  a  good  ground  for 

If       &  court  of  equity;  but  in  this  case  the  point  does  not  arise. 

^       The  case  does  not  find  that  the  Company  had  no  money. 
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Kxek.  of  PUoi,  The  recital  of  the  act>  which  passed  in  the  year  18099  migl^f 

at  first  glance  seem  to  shew  such  a  fact,  but  the  Compar\y 
had  a  right  to  raise  the  original  sum  by  means  of  tol|| 
received  since  the  act  of  ISOO,  and  the  case  does  not  &nd 
that  that  sum  has  not  been  raised  in  that  manner.    The 
point  therefore  does  not  arise  in  this  case.     That  dispose! 
of  the  question  as  to  the  duration  of  the  powers  of  the 
Canal  Company.   Of  the  remaining  points,  the  first  is,  that 
Mr.  Thicknesse  has  a  right  to  make  a  rail-road  for  certain 
purposes,  and  this  is  treated  as  an  interest  in  land.   I 
cannot  say  that  it  is  any  more  than  an  easement,  a  right  of 
way,  which  was  not  the  subject  of  purchase,  but  only  of 
compensation.     I  do  not  think  it  necessary  for  the  com- 
missioners to  give  compensation  for  the  possibility  of  injury 
that  might  be  occasioned  to  a  rail-road,  when  perhaps 
it  might  not  be  done  at  all ;  or,  if  it  is  done,  the  compen- 
sation must  be  awarded  when  the  damage  is  sustained.  If 
the  company  should  cut  through  this  rail-road  without 
making  any  bridge  over  it,  or  other  means  of  communica- 
tion, then  the  parties  injured  would  have  a  right  to  apply 
to  receive  damages,  and  the  right  will  accrue  wherever 
that  injury  arises.     The  next  point  is,  the  claim  in  respect 
of  the  reversion.     Now  it  appears  to  me  tiiat  there  i^ 
nothing  to  shew  the  plaintiff  had  such  a  reversion.    I  wiU 
not  enter  on  the  question  whether  by  possibility  a  man,wb0 
is  a  tenant  from  year  to  year,  may  not  have  a  reversion  « 
suppose  he  is  tenant  from  year  to  year  from  Michaelm^ 
to  Michaelmas,  and  he  underlets  from  March  to  Marct^' 
that  is  a  case  where  he  may  have  a  reversion  ;  but  the  ca^^ 
before  us  does  not  state  what  this  reversion  is,  but  only  sajf^ 
that  the  plaintiff  underlet  the  land  to  Atherton  as  tenao^ 
from  year  to  year,  so  that  for  aught  that  appears  he  ma^ 
have  underlet  it  for  the  same  period  of  time  as  he  half 
taken  it  from  his  landlord,  in  which  case  he  would  have 
no  reversion,  for  he  could  not  give  to  his  tenant  more  than 
his  own  landlord  gave  to  him.     The  company  may  treat 
as  well  for  a  reversion  as  for  a  subsisting  lease,  the  act  of 
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of  contract.     Suppose  the  commissioners  agree  to  take  '  ^ 

the  land  from  the  owner  of  the  reversion,  subject  to  the  Thicknesse 
present  interest  of  a  tenant,  and  for  a  lease  which  has  five  fg^ 
or  six  years  to  run,  and  they  agree  not  to  disturb  the  Ij^n<?a8ter 
tenant  at  all,  and  to  postpone  their  right  to  enter  on  the 
knd,  then  if  they  do  disturb  the  tenant,  he  has  a  right  to 
call  for  compensation ;  but  if  the  tenant  is  allowed  to  retain 
possession  till  the  company  really  want  to  take  the  land, 
and  is  not  disturbed  before  the  determination  of  his 
interest,  I  do  not  see  what  damage  he  sustains.  Suppose 
he  had  an  interest  in  land,  and  the  company  were  to  say, 
"  we  shall  want  the  whole  of  the  land,  but  we  do  not  mean 
to  purchase  it  for  two  years,"  why  should  he  receive  com- 
pensation for  that?  I  apprehend  that  neither  the  com- 
missioners nor  the  jury  would  give  it.  [His  Lordship 
then  stated  his  opinion  that  the  proceedings  taken  under 
the  act  were  regular.]  For  these  reasons  the  judgment 
will  be  for  the  defendants. 

Parks,  B. — I  am   of  the  same   opinion,  and   concur 
entirely  with  the  Lord   Chief  Baron.     As  to  the  first 
question  in  the  case,  which  is  the  important  one,  it  appears 
^  me  that  as  the  act  of  Parliament  has  limited  no  precise 
time  in  which  its  provisions  are  to  be  executed,  they  are 
^  continue  till  the  Company  think  proper  to  execute  the 
^ork;   and   I  am  not  aware  of  any  decision  of  a  court 
citlier  of  law  or  equity,  that  there  is  any  implied  limitation 
*^  to  their  being  executed  within  a  reasonable  time  from 
^e  passing  of  the  act :  but  even  supposing  that  the  power 
^f  the  Canal  Company  were  to  be  executed  within  a  reason- 
^Vile  length  of  time,  it  would  be  impossible  for  us  to  pro- 
nounce any  opinion  whether  a  reasonable  time  has  elapsed 
or  not.     1  found  my  opinion  on  this,  that  the  act  of  Par- 
fiament  has  not  limited  any  precise  time,  and  there  being 
no  authority  that  the  courts  are  to  supply  such  a  limitation, 
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Exch,  of  Pietu,  it  is  impossible  for  us  to  do  so ;  and  the  powers  of  the 

32  Geo.  3  continue,  unless   taken  away  in  terms  either 


Tbickncssb 

V 

The 

Lancaster 

Canal  Co. 


express  or  implied  by  some  subsequent  statute.  Tbeyare 
said  to  be  taken  away,  because  the  Company  were  without 
funds,  and  could  not  proceed  in  making  or  continuing  their 
canal  so  as  to  execute  it  on  the  terms  pointed  out  in  the 
32  Geo.  3.  It  is  impossible  for  us  to  say  what  the  condi- 
tion of  their  funds  may  be.  But  by  the  59  Geo.  3, 
authority  is  given  to  them  to  make  a  fresh  tax  and  build  a 
new  bridge^  and  to  raise  a  further  sum>  and  to  sell 
land  possessed  by  them  at  the  time  of  the  passing  of  that 
act,  in  which  there  is  a  clause  restricting  them,  as  to 
their  additional  powers^  to  two  years.  It  appears,  there- 
fore, that  the  powers  they  had  under  the  32  Geo.  S,  were 
left  precisely  as  they  were  before,  and  the  legislature  only 
meant  to  restrict  the  additional  powers  which  they  had  not 
by  the  prior  acts  of  Parliament.  I  think,  therefore, 
must  hold  that  they  were  in  power  to  exercise  all  tberigh^ 
they  had  by  the  32  Geo.  3,  and  to  do  all  necessary  things  fo** 
the  purpose  of  carrying  into  execution  the  intention  of  tba^ 
act: — and  that  disposes  of  the  case  on  the  substanti^^ 
ground. 

Then,  reference  is  made  to  the  rights  upon  the  las^ 
which  belongs  to  Mr.  Wood,  and  Hodgson's  devisees, am ^ 
Sir  R.  H.  Leigh,  in  all  of  which  the  plaintiff  had  a  1< 
from  the  different  proprietors,  under  which  he  had  tl' 
power  of  going  upon  the  closes  and  laying  his  railways 
the  surface ;  and  it  is  stated  that  he  had  been  injured 
regard  to  the  laying  down  of  rails  on  the  land  of  Wocr** 
and  Hodgson's  devisees,  and  also  as  to  the  rail-road  itte^^ 
which  he  had  laid  on  the  land  of  Sir  R.  Leigh,  by  virtts^ 
and  in  execution  of  the  powers  given  by  his  lease.    So  (^^ 
as  all  this  goes,  it  appears  to  me  it  is  not  a  case  in  whie*' 
the  Company  are  called  on  to   purchase.     1  think  tim^ 
sections  in  the  act  of  Parliament  which  enable  the  Coii'' 
pany  to  treat  with   persons  interested  in  land  do  no^ 
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Tply  to  persons  who  have  a  mere  easement  or  right  of  Etch,  rf  Pk^s, 
usage  oTer  the  land.     All  the  Company  want  to  purchase 


S  m  the  lands  themselves,  and  they  must  treat  with  those 
-'^vrho  have  an  interest  in  them  either  as  tenants  in  fee,  for 
life,  or  for  years,  in  severalty  or  in  common.     The  Com- 
-pany  are  also  bound  to  make  compensation  to  any  person 
interested  in  lands,  or  having  a  right  of  way  or  easement 
into  or  over  lands,  for  any  damage  he  may  sustain  in  con- 
sequence of  the  works  performed  by  the  Company  under 
or  by  virtue  of  the  powers  of  this  act  of  Parliament ;  and 
in  this  case,  if  the  plaintiff  has  sustained  any  real  injury  by 
the  division  of  his  rail-road,  and  if  they  do  not  put  him  in 
the  same  situation  as  he  was  before,  by  putting  a  bridge 
where  the  railway  is,  he  will  be  entitled  to  receive  full  com- 
pensation from  the  Company.     That  disposes  of  all    the 
questions  except  the  last,  which  is  founded  on  the  sup- 
position that  the  plaintiff  has  a  reversionary  interest  in 
the  premises  occupied  by  Atherton.     Now  1  think  there 
it  considerable  weight  in  what   was  urged   by  Sir    W. 
toUett,  that  it  would  not  be  prudent  for  the  owner  of 
the  reversion  to  make  a  bridge  on  the  bank  of  the  owner 
of  a  particular  estate,  and  that  it  would  be  a  hardship 
on  a  tenant  if  he  had  to  make  a  bridge  for  a  precise  sum, 
•nd  then  only  to  take   an  aliquot  portion  of  that  sum. 
I  think,  in  this  case,  if  the  plaintiff  had  any  reversionary 
interest   at   all,    the  Company   would  have   done    right, 
before  entering  upon  the  land,  to  have  made  a  bargain 
with  him  for  the  reversion ;  but  it  is  enough  for  us  to  say, 
u  to  this  point,  that  there  is  nothing  in  the  special  case 
tint  makes  it  possible  to  ascertain  whether  he  really  had 
My  reversionary  interest  at  all.     He  may  have  had  some, 
>is between  him  and  the  tenant;  but  even  that  does  not 
appear;  and  he  may  have  demised  for  the  whole  term, 
vhich  would  operate  as  an  assignment.     It  is  unneces- 
lary,  therefore,  to  decide  that  point.     With  regard  to  the 
Mgument  on  the  alleged  irregularity  of  the  proceedings,  as 
toassessmg  the  value  of  the  interest  which  Mr. Wood  has, 
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Tbicknesie 

•. 
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Etek,  of  Pleat,  according  to  the  view  I  take  of  the  case,  it  is  wholly  an1l^ 

cessary  to  decide  that  question,  the  only  point  for  us  betof 
as  between  the  company  and  Thicknesse. 

GuRNEY,  B. — I  entirely  concur  with  my  Lord  Chief 
Baron  and  my  Brother  Parke  on  all  the  points.  It  wu 
not  until  long  after  this  act  passed  in  1792,  that  the  legis- 
lature entertained  the  idea  of  restricting  the  time  of  oper- 
ation of  such  acts  as  these,  and  I  am  aware  of  sefeni 
without  such  restriction. 

Judgment  for  the  defendants. 


The  enjoyment 
of  an  easement, 
as  of  right,  for 
twenty  yean 
next  before  the 
commencement 
of  the  suit, 
within  the  stat. 
3  &  3  Will.  4, 
c.  7 1 ,  means 
a  c<mtinuout 
enjoyment  as 
of  right,  for  the 
twenty  years 
next  before  the 
commencement 
of  the  suit,  of 
the  easement 
at  an  easement, 
without  inter- 
ruption ac- 
quiesced  in  for 
a  year.     It  is 
therefore  de- 
feated by  unity 
of  possession 
during  all  or 
part  uf  the 
twenty  years. 

And  such 
unity  of  posses- 
sion need  not 
be  specially 
replied  under 
the  5th  fectioD. 


Onley  V.  Gardiner  and  Another. 

X  RESPASS  for  breaking  and  entering  two  closes  of 
the  plaintiff,  called  the  Click  Head    Meadow,  and  the 
Rock  Hill  Cotts.     The  defendant  pleaded  a  right  of  way 
over  the  closes  in  question,  to  and  from  a  close  in  his 
occupation,  called  the  Click  Head  Coppice,  claiming  it  hf 
enjoyment  for  twenty  years  next  before  the  commencement 
of  the  suit,  under  the  stat.  2  &  3  Will.  4,  c.  71,  s.  2.    The 
replication  traversed  the  right  as  pleaded,  and  thereufXA 
issue  was  joined.    At  the  trial  before  Paileson^  J.,  at  the 
last  Worcester  Assizes,  the  defendant,  in  support  of  bis 
plea,  proved  that  about  forty  years  ago,  the  close  dov 
called  the  Click  Head  Coppice  was  a  liop-yard,  and  that 
at  that  period  hops  used  to  be  carried  thence,  over  the 
plaintiff's  closes,  to  the  highway ;  and  also  that  once  id 
every  six  or  seven  years  hop-poles  were  carried  across 
them  to  and  from  tlie  hop-yard.     This  user  of  the  f^ 
mises  liad  however  long  ceased,  and  the  hop-yard  was 
afterwards  planted  as  a  coppice :  and  it  appeared  tbatfof 
many  years,  down  to  a  period  about  fifteen  years  befo'^ 
the  commencement  of  the  suit,  all  the  three  closes  bad 
been  occupied  together :   from  that  period  to  the  coos' 
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SBencement  of  the  action,  the  defendant  proved  a  user  of  Biek.  of  PUat, 

1838 
^le  way  for  all  purposes.   It  was  objected  for  the  plaintiff, 

'^at  under  these  circumstances  the  plea  was  not  sustained, 

Sm  that  there  had  not  been  an  enjoyment  as  of  rights  i.  e. 

Jkdfersely  to  the  owner  or  occupier  of  the  closes  over 

'^hich  the  way  was  claimed,  for  the  full  period  of  twenty 

jears  next  before  the  suit.     The  learned  judge  reserved 

the  point,  and  a  verdict  was  found  for  the  defendants, 

lesTC  being  reserved  to  the  plaintiff  to  move  to  enter  a 

Terdict  for  nominal  damages. 

In  the  beginning  of  this  term,  Talfourd,  Serjt.  obtained 

anile  nisi  accordingly,  against  which 

Maule  and  R.  V.  Richards  shewed  cause. — First,  the 
defendants  have  sufficiently  shewn  an  enjoyment  as  of 
right  for  twenty  years  next  before  the  commencement  of 
the  suit,  within   the  meaning  of  the  statute.     That  the 
statute  does  not  require  a  continuous  enjoyment  during 
the  whole  period  of  twenty  years,  is  manifest  from  the 
definition  given   in   the  4th  section,   of  wliat  shall  be 
deemed  an  interruption  of  the  right  within  s.  2,  viz.  ''that 
00  act  or  matter  shall  be  deemed  to  be  an  interruption, 
Qnless  submitted  to  or  acquiesced  in  for  one  year  "  after 
notice.     [^Parke,  B. — Interruption  means  an  obstruction 
by  the  owner  of  the  locus  in  quo,  but  is  to  amount  to 
nothing  unless  acquiesced  in  for  a  year.]     The  reasonable 
construction  of  the  statute  is,  that  the  twenty  years*  enjoy- 
ment next  before  the  commencement  of  the  suit  means 
twenty  years'  actual  enjoyment,  not  interrupted  by  a  year's 
^quiescence  in  an  obstruction.     And  that  construction  is 
itrongly  supported  by  reference  to  the  8th  section,  which 
provides  for  the  suspension  of  the  right  during  the  term 
of  forty  years,  in  the  case  of  an  outstanding  estate  for  life 
or  years.     The  legislature  did  not  mean  by  the  use  of  the 
Words  "  next  before  ftc."  to  provide  against  any  suspension 
of  the  enjoyment  during  the  twenty  years :   for  that  is 
P^vided  for  by  the  words  **  without  interruption,"  as  they 
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Exeh.  of  Pleat,  are  explained  in  s.  4.     If  the  twenty  years,  howerer  com- 

1838 

^     posed,  extend  to  the  period  of  the  commencement  of  the 
Onley        suit,  that  complies  with  the  meaning  of  the  words  "  next 
Gardiner,     before  "  the  commencement  of  the  suit:  so  that,  if  the  twenty 
years  were  composed  of  four  periods  of  five  years,  at  inter- 
vals broken  by  periods  of  unity  of  possession,  that  would  ^ 
satisfy  the  words  of  the  statute,  provided  the  last  period  of^ 
five  years  reached  down  to  the  commencement  of  the  suit^ 
An  opinion  was  certainly  expressed  by  the  Court,  in  BrigkS^ 
V.  Walker  {a\  that  enjoyment  as  of  right  is  inconsistent  wi 
unity  of  possession  during  all  or  part  of  the   time :  but 
is  submitted  that  that  is  not  borne  out  by  a  more  s 
consideration  of  the  statute.     In  Tickle  v.  Brown  (6),  t:i  ^ 
''enjoyment  as  of  right"  is  defined  to  consist  in  an  enj 
ment  had,  not  secretly  or  by  stealth,  or  by  suflTerancc^    ^ 
permission,  but  openly  and  notoriously,  by  a  person  clBkio^ 
ing  to  use  it  without  danger  of  being  treated  as  a  tr«». 
passer. 

But  secondly,  the  fact  of  the  unity  of  possession  OMght 
at  all  events,  under  s.  5,  to  have  been  specially  replied. 
All  matters  of  fact  or  of  law  not  inconsistent  with  the  shh 
pie /act  of  enjoyment  are  to  be  specially  pleaded.  \P(i!rh^ 
B. — That  is,  not  inconsistent  with  the  simple  fact  of  enjoy- 
ment as  of  right  J]     Enjoyment  as  of  right  would  appear 
to  be  properly  put  in  contradistinction  to  enjoyment  under 
leave  granted  toties  quoties — meaning  an  enjoyment  bj  a 
party  claiming  under  a  right  to  enjoy.     Here  there  was 
actual  enjoyment,  and  by  a  person  who  had  the  right  to 
do  all  he  did.     The  words  of  the  act  ought  to  be  applied 
to  any  right  which  comprehends  the  thing  done.    Her^ 
the  party  had  the  land,  and  with  it  the  right  of  way  ov 
it,     IParkcy  B. — If  your  argument  be  well  founded, 
tenant  for  forty  years  would  acquire  an  indefeasible  rigl^   ' 
of  way.   You  could  not  reply  that  he  had  a  lease ;  it  mu 
appear,  in  order  to  defeat  the  right,  that  it  was  enjoy 

(a)  1  C.  M.  &  R.  219.  (6)4  Ad.  &  Ell.  382;  6  Nev.  &  M.230. 
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Under  a  consent  or  agreement  in  writing  expressly  given  Exch.  of  PUat, 
if  thai  purpose.]     The  lease  would  be  for  that  purpose  '  ^ 

AUDongst  others:  it  would  comprehend  the  grant  of  a  right  Onlet 
of  way  during  the  term.  A  grant  of  way  is  a  grant  to  use  Gardiner. 
the  surface  of  the  land  in  a  special  and  limited  manner ;  a 
lease  is  a  grant  to  use  it  in  any  manner  consistent  with 
certain  stipulations.  IParkej  B. — The  lease  does  not  give 
ihe  right  of  way  at  all;  it  is  a  grant  of  the  soil  itself,  not 
cf  any  easement  over  it.  The  *'  enjoyment  as  of  right  '* 
means  an  enjoyment  of  the  easement  as  sttchJ]  It  is  sub- 
mitted that  the  true  spirit  and  meaning  of  the  5th  section 
ii  this :  that  where  the  plaintifi'  does  not  mean  to  contro- 
vert the  fact  done,  but  says  there  was  some  grant  under 
^ich  it  was  exercised  otherwise  than  strictly  of  right,  he 
must  reply  it,  and  cannot  introduce  it  under  the  general 
traverse  of  the  right :  and  such  seems  to  be  the  doctrine 
laid  down  by  the  Court  in  Tickle  v.  Brown.  The  object 
of  the  statute  certainly  was  not  to  incumber  parties  with 
greater  diflScuIties  of  pleading  than  before ;  and  it  is  clear 
^he  defendant  in  this  case  might  have  claimed  the  right 
hy  immemorial  usage,  and  so  pleaded  it. 

Parke,  B. — We  shall  probably  not  trouble  the  counsel 
on  the  other  side,  but  in  the  meantime  the  Court  will  con- 
aider  the  case.  My  strong  impression  is,  tliat  the  act 
requires  a  twenty  years'  continuous  enjoyment  of  the  ease- 
Qient  as  an  easement;  and  also  that  unity  of  possession 
iieed  not  be  replied. 

Cur.  adv.  vult. 

The  judgment  of  tiie  Court  was  delivered  a  few  days 
afterwards,  by 

Parke,  B. — The  plea  of  actual  enjoyment,  as  of  right, 
^f  a  way  over  the  locus  in  quo,  for  twenty  years  next 
hefore  the  commencement  of  the  suit,   cannot  be  sup- 
ported.   We  are  all  clearly  of  opinion,  that  in  order  to 
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Exeh.  of  Pleat,  entitle  the  defendant  to  the  benefit  of  the  statutory  plei, 

1838  • 

'  ^     it  must  be  an  enjoyment  of  the  easement  as  such,  and  as  of 

Onlet        right,  for  a  continuous  period  of  twenty  years  next  before 
Gardimek.     ^^^  *^^^*  without  such  interruption  as  is  defined  in  the  act; 
upon  which  nothing    turns  in  this  case.    This  appears 
to  us  to  be  the  natural  construction  of  the  4th  section  o: 
the  statute  2  &  3  Will.  4,  c.  71,  by  which  construction  w 
ought  to  abide,  unless  it  could  be  made  out  that  it  wool 
lead  to  some  absurdity  or  manifest  incongruity  with  tl^;;;;^ 

intention  of  the  legislature,  to  be  collected  from  every  pa. ^ 

of  the  statute.    No  such  absurdity  or  inconsistency  woi^^  jj 
follow  from  this  construction;  on  the  contrary,  to  hc:^/^ 
that  the  words  might  be  satisfied  by  an  enjoyment  for  c^^ 
'  ferent  intervals,  which  added  together  would  be  twe^^ 
years,  the  last  continuing  up  to  the  commencement  of  the 
suit,  would  be  to  let  in  a  great  number  of  cases  in  which 
the  presumption  of  a  grant  never  could  have  existed  hetore 
the  statute.     For  instance,  if  the  occupier  bad  used  the 
road  openly  for  a  year  or  two,  and  then  uniformly  asked 
permission  on  each  occasion,  or  only  used  it  secretly  and 
by  stealth  for  some  years,  and  then  resumed  the  enjoj- 
ment  of  it,  no  one  would  contend  that  a  grant  could  hafe 
been  presumed,  because  the  intervals  of  enjoyment  united 
might  amount  to  twenty  years.     A  similar  reason  applies 
to  intervals  of  unity  of  possession,  during  which  there 
is  no  one  who  could  complain  of  the  user  of  the  road* 
It  would   be  no  answer  to  say,   that  in  one  particular 
case,  where  the  land  over  which  the  right  is  exercised 
is  out  on  lease,  the  legislature  had  provided  for  the  non- 
continuity,  if  I  may  so  say,  of  one  of  the  periods  men- 
tioned in  the  act ;  but  in  truth  it  has  not  so  provided,  (ot 
the  effect  of  the  8th  section  is  not  to  unite  discontinuoi'^ 
periods  of  enjoyment,  but  to  extend  the  period  of  cent «>' 
nuous  enjoyment  which  is  necessary  to  give  a  right,  by  ^^ 
long  a  time  as  the  land  is  out  on  lease,  subject  to  the  co 
dition  therein  mentioned. 
It  appears  to  us,  therefore,  that  according  to  the  wo; 
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and  meaning  of  the  act,  the  enjoyment  of  the  easement  Exek,  of  PUaa^ 
must  be  continuous ;  and  the  Court  has  already  intimated  ^ 

its  opinion  to  that  efTect,  in  the  case  of  Monmouthshire        Onlet 
Canal  Company  v.  Harford  {a).  Gardinee. 

That  an  enjoyment  must  be  of  an  easement  as  such,  is 
a  matter  on  which  we  feel  no  difficulty ;  and  the  Court  has 
already  put  this  construction  on  the  act,  after  some  con- 
nderation,  in  the  case  of  Bright  v.  Walker  {h),  though 
the  precise  point  was  certainly  not  in  judgment.     As  to 
the  question,  whether  the  proof  of  unity  of  possession 
ii  admissible  under  the  traverse  of  the  plea,  no   doubt 
can  be   entertained   since  the   decision   of  the   case  of 
Monmouthshire   Canal  Company  v.    Harford^    and    its 
confirmation  by  the  Court  of  King's  Bench  in  Tickle  v. 
Broum  (c),  and  by  the  Court  of  Common  Pleas  in  Beas- 
ley  V.  Clarke  {d).    The  "  simple  fact  of  enjoyment,"  refer- 
red to  in  the  fifth  section,  is  an  enjoyment  *'  as  of  right, ^ 
and  proof  that  there  was  an  occasional  unity  of  posses- 
sion, is  as  much  in  denial  of  that  allegation  as  the  occa- 
sional asking  permission  would  be. 

We  think,  however,  that  under  the  circumstances,  the 
defendant  should  have  leave  to  amend,  by  pleading  the 
right  immemorially. 

Rule  accordingly. 

Talfourd,  Serjt.,  and   TV.  J.   Alexander  appeared  to 
argue  in  support  of  the  rule. 


(a)  I C. M.  &  R.  631 ;  5Tyr. 85.  (c)  4  Ad.  &  Ell.  382. 

(h)  I  C.  M.  &  R.  211 ;  4  Tyr.         (d)  2  Bing.  N.  C.  708;  3  Scott, 
502.  268. 


cause  w. 
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Exeh.  ef  Pieas, 
1838. 

^      V — ^  Sir  W.  H.  JoLLiFFE,  Bart.,  r.  Mundt. 

ThepUinUffin  x^RESSWELL  had  obtained  a  rule  to  shew 

pawfoTmcsnT  ^^^  Master  should  not  review  his  taxation  of  the  defen 

profiu  ***^^»^  ant's  costs  in  this  cause,  under  the  following  circumstance 

at  the  trial,  ob-  In  Easter  Term,  1836,  an  ejectment  was  brought  agaic 

for  a  new  trial,  the  defendant  in  the  Court  of  King's  Bench,  on  the  se^ 
r.*^fc«" '"'"'  '*'  demises  of  the  plaintiff,  Sir  William  Jolliffe,  and  Q 

The  plaintiff  Hylton  Jolliffe,  for  the  recovery  of  a  farm  and  lands 

drew  up  and 

■erved  the  rule,  the  borough  of  Pctcrsfield,  which  was  tried  at  the  Udanp 
WM  afterwards  s^ire  Summer  Assizes,  1836,  when  a  verdict  was  found  foi 
commenced        jj,g  plaintiff 2  and  in  the  following  Michaelmas  Term  fioil 

against  the  de-  •^  '       ^  «^ 

fendantinthe     judgment  was  signed,  and  a  writ  of  possession  issued  and 

name  of  John  .        _,.  .  <.  <•        t 

Doe,  for  the  cxecutcd.  1  he  present  action,  of  trespass  for  the  mesne 
aame  mesne  pro-  Profits,  was  afterwards  brought  in  this  Court,  and  was  taken 
fits;  whereupon   (Jown  to  trial  at  the  last  Spring  Assizes,  when  the  pldntiff 

the  defendant  ,    ,  ,      ,        ,  l 

obtained  a  rule  was  nonsultcd,  on  the  ground  that  the  legal  interest  in  the 

proceedings'  *  premises  appeared  to  be  in  Colonel  Jolliffe ;  leave  bein 

therein,  until  given  to  the  plaintiff  to  move  to  enter  a  verdict  for  hiSi 

should  discon-  with  nominal  damages.     In  last  Easter  Term,  a  rule  vu 

action.    The  accordingly  obtained  for  that  purpose,  or  for  a  new  trial; 

piaintirsattor.  ^„^  j^^  Trinity  Term  (May  28th)  the  rule  was  madeabao- 

ney  gave  notice  •'  v        .^  / 

of  trial  in  the      Jute  for  a  new  trial.    On  the  9th  June,  another  action  wu 

action  in  which  i    .        i  •     z-i 

a  new  trial  was  commenced  in  this  Court  against  the  defendant  for  toe 

afterwards"  same  mesne  profits,  in  the  name  of  John  Doe;  whereujKW 

r"anTthrde^  a  rule  was  obtained,  calling  upon  the  plaintiff  to  sbet 

fendant's  attor-  cause  why  the  proceedings  in  the  latter  action  of  Doe^* 

noUce  of  trial  Mundy  should  not  be  stayed  until  the  determination  o 

whi?hTuo  was  ^^^  c^"«^  ^f  Jolliffe  V.  Mundy,  or  until  the  plaintiff  in  tH 

countermanded,  latter  action  should  discontinue ;  and  cause  beine  shewn  ^ 

After  the  As** 

sixes,  the  plain-  chambers,  the  rule  was  made  absolute  on  the  Srd  of  Jolj 
— iy*w"that  the  There  were  contradictory  statements  in  the  affidavits  t 
defendant  was    ^^  whether  the  rulc  for  a  new  trial,  which  was  drawn  ir 

not  entitled  to  ' 

thecosu  of  the    by  the  plaintiff,  was  served  or  not  (a) ;  and  the  defendant* 

trial. 

(a)  The  judgment  of  the  Court  assumes  that  it  was. 
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attorney  swore  that  he  believed  no  intention  had  at  any  ^«^*-  ^  ^'Wf 

...  1838* 

^e  existed  on  the  part  of  the  plaintiff  or  his  attorney  to     e,         *  ^ 

take  advantage  of  the  permission  thereby  given.     The       Jolliffe 

plaintiff's  attorney,  however,  had  served  notice  of  trial        Mundt. 

for  the  last  assizes,  which  was  afterwards  countermanded; 

and  on  the  other  hand,  the  defendant's  attorney  served 

notice  of  trial  by  proviso  at  tlie  same  assizes,  which  was 

also  countermanded.     On  the  25th  of  October,  the  plain- 

tifi  obtained  and  served  a  rule  to  discontinue,  with  an 

appointment  to  tax  the  costs ;  and  the  Master  having,  on 

taiation,  disallowed  to  the  defendant  the   costs  of  the 

trial,  the  present  rule  was  applied  for,  the  defendant's 

counsel    contending,    on   the  authority   of  the  cases  of 

Sweeting  v.  Halse  (a),   Jackson  v.  Hallam  (6),   and  De 

Ruiaen  v.  Lloyd  {c)j  that  the  defendant  was  entitled,  under 

the  circamstances,  to  the  costs  of  the  trial. 

Erie  {Butt  with  him)  shewed  cause. — The  defendant  is 
not  entitled  to  the  costs  of  the  trial,  the   rule  for  set- 
tbg  aside  the  nonsuit  having  been  silent  as  to  the  costs. 
Bj  the  discontinuance,  the  action  was  determined  from 
that  time  ;  but  the  act  of  discontinuance  could  not  create 
A  liability  to  costs,  which  did  not  exist  at  the  time  of  the 
discontinuance.     The  tendency  of  the  modern  cases  is 
^ther  to  limit  than  to  extend  the  riglit  of  the  party  to 
coits,  against  whom  a  new  trial   has  been  granted.     In 
Peacock  v.  Harris  (</),  a  new  trial  liaving  been  granted 
•fter  verdict  for  the  plaintif}',  on  the  ground  of  the  admis- 
sion of  improper  evidence,  the  phiintifF  gave  fresh  notice 
of  trial,  whereupon  the  defendant  withdrew  his  plea  and 
buffered  judgment  by  default,  and  a  writ  of  inquiry  was 
executed:  it  was  held  that  the  plain  tiff' was  not  entitled  to 

(fl)  9  B.  &  Cr.  369,  n. ;  4  M.  &  {c)  b  Ad.  &  Ell.  456;   2  N.  & 

^•545.  P.  213. 

(4  2  B.  &  Aid.  314;  1  Chit.  R.         id)  5  Ad.  &  Ell.  449;   1  N.  & 

^9.  p.  240. 
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Exeh.  rf  Pleas,  his  costs  of  the  first  trial.     Howarth  v.  Samuel  {a)  is  a 

1838 

direct  authority  against  the  defendant.     There,  on  setting 

aside  a  verdict  for  the  plaintiff,  the  costs  were  directed  to 

abide  the  event»  and  then  the  plaintiff  discontinued ;  the 

defendant  was  held  not  to  be  entitled  to  the  costs  of  the 

trial.    And  Bayley,  J.,  applies  the  proper  test  of  such 

a  case: — ^'  Discontinuance  is  a  mode  of  terminating  a  suit 

by  the  act  of  the  plaintiff  himself ;  and  it  must  be  attended 

with  the  same  consequences  as  to  costs,  as  if  the  event  of 

the  suit  had  been  determined  by  the  verdict  of  a  jury. 

Now  if  the  defendant,  upon  a  second  trial,  had  obtained 

a  verdict,  he  would  not  have  been  entitled  to  the  costs  of 

the  first  trial,  and  therefore  he  cannot  be  entitled  to  them 

in  the  event  which  has  happened.'*     Gray  v.  Cox  {b)  ii 

another  decision  to  the  same  effect.  Newberry  v.  Colvin  (e) 

and  Porter  v.  Cooper  {d),  are  additional  authorities  for  th 

plaintiff.     As  to  the  cases  relied  on  by  the  other  side&  , 

De  Rutzen  v.  Lloyd  is  distinguishable  on  the  ground  thi^^c 

there  the  defendant  never  drew  up  the  rule  for  a  new  trial.  ; 

the  cause,  therefore,  stopped  at  the  point  when  there  wsk^ 

a  verdict  for  the  plaintiff,  not  legitimately  set  aside  by  9rmy 

subsequent  order  of  the  Court.     In  Jackson  v.  Hallamm, 

the  defendant,  after  he  had  obtained  a  rule  for  a  new  tri».l» 

gave  a  cognovit,  which  the  Court  considered  as  an  admi^* 

sion  that  the  plaintiff  was  entitled  to  succeed  on  the  merits* 

Sweeting  v.  Halse  was  decided  on  the  particular  circuix*" 

stances  of  the  case,  and  with  reference  to  the  nature  oi 

the  objection  (viz.  to  the  want  of  a  stamp)  taken  by  time 

plaintiff  on  the  first  trial.     But  the  authorities  before  cit^^ 

all  concur  in  establishing  the  principle,  that  where  a  riml^ 

for  a  new  trial  is  silent  as  to  costs,  no  costs  are  allowakl-^i 

and  that  ulterior  proceedings  cannot  create  a  liability 

(a)  1  B.  &  Aid.  666;  1  Chit.  R.         (c)  2  Dowl.  P.  C.  415. 
633.  (d)  2  C.  M.  &  R.  232. 

(6)5B.&Cr.458j8D.&R.220. 
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^»iti.  which  did  not  exist  at  the  time  when  they  were  ^^A*  </  ^'«««f 
^  .  ^  1838. 

CresMwell  and  Moody,  contra. — It  is  clear  from  all  the 

proceedings  in  this  case,  that  the  plaintiff  never  intended 

to  try  the  cause  a  second  time.     He  discontinued  merely 

in  order  to  burden  the  defendant,  if  possible,  with  the 

<oits  of  the  trial.    Sweeting  v.  Halse  is  therefore  an 

anthority  directly  in  point  for  the  defendant.      Lord 

TmUrden  there  says,  "  Jackson  v.  HaUam  is  an  authority 

in  point;  for  here  the  plaintiff,  by  discontinuing  the 

action,  has  admitted   that  the   verdict  was  right"    In 

JmiMon  V.  HaUam,   the  defendant,  without  going  to  a 

second  trial,  gave  a  cognovit ;  and  the  Court,  acting  upon 

the  authority  of  Booth  v.  Atherion  (a),  held  that  he  had 

thereby  acknowledged  that  he  had  no  ground  of  defence 

to  the  action,  and  that  the  verdict  was  right  on  the  merits. 

Those  decisions  are  expressly  recognised  and  distinguished 

k  ill  the  subsequent  cases  relied  upon  by  the  other  side  : 

m  Gray  v.  Cox,  Porter  v.  Cooper,  Peacock  v.  Harris,  and 

Be  Ruizen  v.  Lloyd.    In  the  last  case  all  the  authorities 

vere  reviewed,  and  the  Court  held  that  the  defendant 

haying  abandoned  his  rule  for  a  new  trial,  the  plaintiff 

ooght  not  to  be  in  a  worse  situation  than  if  the  application 

hid  never  been  made,  and  therefore  ought  to  have  the 

coits  of  the  trial.     The  present  defendant  has  in  effect 

done  the  same. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  afterwards  delivered  by 

Parke,  B. — In  this  case,  the  plaintiff  was  nonsuited  at 
Ae  trial  of  an  action  for  mesne  profits,  with  leave  reserved 
hj  the  learned  Judge  to  enter  a  verdict  for  nominal 
damages.     A  rule  was  made  absolute  afterwards  to  set 

(a)  6  T.  R.  144. 
VOL.  IV.  M  M  M.  W. 
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Exch.  of  Pleat,  aside  the  nonsuit,  but  not  to  enter  the  verdict,  and  a  new 

'   '  >     trial  was  ordered.     The  plaintiff  drew  up  and  served  the 

JoLLiFFE       rule  absolute,  but  instead  of  proceeding  to  trial,  obtained 

MuNDT.       ^  ^"'^  ^^  discontinue  on  payment  of  coats,  haying,  in  the 

mean  time,  brought  another  action  in  the  name  of  the 

nominal  plaintiff.     And  the  question  is,  whether  he  is  to 

pay  the  costs  of  the  former  trial. 

Supposing  that  there  was  no  previous  decision  on  thii 
subject,  there  would  seem  to  be  little  doubt  aa  to  the 
course  which  ought  to  be  pursued.  The  plaintiff  must  be 
taken  to  have  been  improperly  nonsuited  at  the  trial,  and 
the  Court  to  have  corrected  the  error  of  the  Judge ;  and 
in  pursuance  of  the  invariable  rule  in  such  cases,  each 
party  would  have  to  bear  the  costs  of  the  abortive  trial* 
the  Court  annulling  that  proceeding,  and  replacing  each 
in  the  situation  in  which  he  stood  before.  If  the  plaip^ 
had  declined  to  proceed  afterwards  to  trial,  and  left  the 
defendant  to  his  remedy,  he  must  have  carried  the  came 
down  to  proviso,  and  having  obtained  a  nonsuit,  he  would 
then  have  been  entitled  to  the  costs  of  the  latter,  but  not 
of  the  former  trial.  If,  instead  of  putting  the  defendtnt 
to  this  useless  expense,  the  plaintiff  applies  to  discontiouef 
it  seems  reasonable  to  grant  him  that  privilege,  just  as  if 
he  had  applied  before  the  first  trial,  and  to  save  the  de- 
fendant the  payment,  in  the  first  instance,  of  the  costs  of 
an  useless  trial  by  proviso,  and  the  plaintiff  from  the  ulti- 
mate liability  to  reimburse  such  part  as  would  be  allowed 
on  taxation.  This  seems  the  reasonable  course  to  follow* 
if  there  is  no  authority  to  the  contrary. 

It  is  argued  that  there  is: — and  this  makes  it  necesssry 
to  examine  the  cases  which  have  been  decided  on  this 
subject,  and  which  are  unfortunately  somewhat  conflict' 
ing. 

Where  the  first  trial  was  abortive  in  consequence  of  ^ 
defective  statement  of  a  special  case,  and  a  new  trial  wai 
ordered,  the  party  ultimately  succeeding  was  held  not  eo- 
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lied  to  the  costs  of  the  first  trials  in  Hankey  v.  Smith  {a),  ^*ck.  of  Pkas, 
nd  Smiih  v.  Haile  (6).  InBooth  v.  Aiherton  (c),  it  was  held, 
bat  where  the  first  trial  was  useless  from  the  same  cause, 
t  defendant  afterwards  giving  a  cognovit ^  was  bound  to 
pay  the  costs.  The  previous  decision  of  Smith  v.  Haile 
vas  not  cited  in  the  last  case :  and  the  Court  gave  no 
reasons  for  their  judgment.  It  appears,  however,  to  have 
tamed  upon  the  fact  that  the  defendant  gave  a  cognovit, 
ud  was  thereby  supposed  to  have  acknowledged  that  he 
had  originally  no  ground  of  defence  to  the  action,  and 
ought  not  to  have  put  the  plaintiff* to  the  expense  of  a  trial. 
This  reason  was  given  for  a  similar  course,  in  the  case  of 
Jackion  v.  Hallam  (c2),  where  a  verdict  for  the  plaintiff 
«u  set  aside  for  a  mistake  of  the  Judge,  and  a  new  trial 
granted,  but  the  defendant  afterwards  suffered  judgment 
bj  default,  and  gave  a  cognovit  for  the  damages.  It  may 
be  doubted  whether  this  reason  is  quite  satisfactory,  for  a 
person  may  suffer  judgment  by  default,  or  even  i^ive  a 
cognovit,  without  necessarily  admitting  that  the  former 
verdict  was  right  upon  the  merits ;  the  death  or  absence 
of  witnesses,  or  the  fear  of  further  expense,  may  have  in- 
doced  such  a  course.  It  is  difficult  to  distinguish  a  judg- 
BKnt  by  default,  with  a  cognovit  for  the  damages,  from  a 
RQnple  judgment  by  default,  or  a  judgment  by  default, 
^fter  leave  to  withdraw  the  defendant's  pleas  :  and  yet  in 
^  case  so  situated,  in  Peacock  v.  Harris  (e),  the  Court  of 
^ng's  Bench  refused  to  allow  the  costs  of  the  former  trial 
^hich  had  failed  of  effiect,  and  a  verdict  for  the  plaintiff 
^  been  set  aside  for  misdirection  of  the  Judge. 
This  decision,  therefore,  must  be  justly  considered  as 
saving  greatly  shaken  the  authority  of  Jackson  v.  Hallam^ 
od  the  cases  founded  on  that  decision.  One  of  these  was 
W  of  Sweeting  ¥•  Halse  (/),  which  bears  the  closest 

(a)  3  T.  R.  607.  (d)  2  B.  &  Ad.  317. 

(6)  6  T.  R.  71.  (0  6  Ad.  &  Ell.  449. 

(O  lb.  144.  (/)  9  B.  &  Cr.  369. 

M  M  2 


Before  this  last  case,  another  had  occurred,  wfai 
not  to  be  overlooked.  In  Gray  v.  Cox  (a),  the 
had  a  verdict,  a  new  trial  ordered,  nothing  sai 
costs,  and  then  there  was  a  discontinuance.  Tl 
said  it  was  a  rule  that  a  party  should  never  have 
of  a  trial  in  which  he  had  heen  defeated.  That  i 
does  not  apply  to  this  case.  But  they  also  said 
the  defendant  had  succeeded  on  the  second,  he  n 
have  had  the  costs  of  the  former  trial,  and  tlii 
diiGcult  to  find  a  reason  why  the  defendant  shoul 
better  situation,  because  the  ptaintifT  should  not  c 
have  the  cause  tried  a  second  time — an  observatii 
certainly  iias  a  very  important  bearing  upon  tbe 
case. 

Tbe  case  of  Roberltoa  v.  hiddeU  {b)  is  indeed 
which  the  plaintiff,  who  had  failed  on  the  first 
ceeded  on  tbe  second  trial,  was  nevertheless  held 
to  tbe  costs  of  both ;  but  that  was  entirely  on  tfai 
that  the  agreement  of  the  parties  had  placed  thei 
same  footing  as  if  a  special  case  bad  been  reserve 
first  trial. 

The  last  decision  on  this  subject  is  that  of  D, 
V.  Lloyd  (c),  in  which  there  was  a  verdict  for  tbe 
a  rule  for  a  new  trial  for  misdirection,  which  was  n 
up  by  the  defendant,  but  having  been  drawn  up  ai 
by  the  plaintiff,  the  defendant  disclaimed  the  pri' 
a  new  trial,  and  the  Court,   though  not  witho 
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ftUoired  the  plaintiff  the  costs  of  the  first  trial,  expressly  £'<?*•  </  P^(Uf 
on  the  ground  that  the  defendant  had  abandoned  the  rule  ^ 

for  a  new  triali  and  was  in  the  same  situation  as  if  there  Jolliffe 
had  been  no  rule  at  all.  The  former  verdict  therefore  mundy. 
itoody  and  the  only  mode  by  which  the  plaintiff  could 
recover  the  fruits  of  his  action  was  by  a  judgment  founded 
sn  that  verdictj  which  would,  of  course,  include  the  costs 
Df  obtaining  it.  It  by  no  means  follows  that  the  Court 
irould  have  been  of  the  opinion  that  these  costs  were 
recoverable,  if,  after  drawing  up  and  serving  the  rule,  the 
defendant  had  obtained  an  order  to  strike  out  his  pleas 
and  had  suffered  judgment;  indeed,  the  very  recent  case 
of  Peacock  v.  Harris  shews  they  would  not. 

Before  this  case,  another  had  occurred  in  this  Court, 
which  is  against  the  claim  for  the  former  costs.  The  case 
is  that  of  Porter  v.  Cooper  (a),  in  which  a  writ  of  inquiry 
was  set  aside  for  a  mistake  of  the  under-sheriff,  and  the 
defendant  having  then  paid  the  debt,  the  Court  decided 
that  he  was  not  bound  to  pay  the  costs  of  the  former  trial ; 
and  Lord  Abinger  said  that  the  plaintiff  was  not  in  a  worse 
situation  than  if  he  had  gone  down  to  a  second  trial,  and 
recovered  the  same  amount  of  damages. 

In  this  state  of  the  authorities,  we  think  we  are  not 
bound  by  that  of  Sweeting  v.  Halse;  and  we  decide  against 
the  spplication  in  this  case,  on  the  ground  that   neither 
party  was  entitled  to  the  costs  of  the  first  abortive  trial 
in  the  first  instance,  and  that  the  plaintiff,  by  discontinuing, 
bu  not  made  himself  so.     This  step,  we  think,  he  ought 
to  be  permitted  to  take,  by  which  he  may  save  the  defend- 
ant the  trouble  and  extra  costs  of  a  new  trial  by  proviso ; 
udyet  places  him  just  in  the  same  situation  as  if  the  trial 
Wbeen  had,  as  to  the  prior  costs :  and  therefore  the  rule 
must  be  discharged. 

Rule  discharged. 

(fl)  2  C.  M.  &  R.  232. 
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Ejwh.  of  Pleat, 
1838. 


Under  the 
power*  given 
bv  certain  acts 

w 

of  Parliament, 
a  Director  of 
the  West  Cork 
Mining  Com- 
piiny  was  sued, 
and  judgment 
rerovered,  in 
an  aciion  on  a 
contract  for 
work  and  la- 
bour,  &C.  done 
for  the  Com- 
pany:— Held, 
that  the  Court 
had  no  power 
to  order  t-xt.*- 
ciition  to  issue 
iigiiinst  him, 
the  statutes  in 
question  not 
making  such  a 
director  per- 
sonally liable. 


Harrison  v.  Timmins. 

X  HIS  was  an  action  against  the  defendant,  as  one  of  the 
Directors  of  a  Company  called  the  West  Cork  Mining 
Company,  and  the  declaration  stated  it  to  be  brought 
against  him  in  that  capacity  according  to  the  formtiMl 
effect  of  certain  acts  of  Parliament,  passed  respectivelj  is 
the  4&5  Will.4,  C.G9,  and  the  J  Vict. c. 88;  and  the 
declaration  alleged  that  the  Company  was  indebted  to  the 
])luintiiF  in  the  sum  of  &c.,  for  work  and  labour  &c,  and 
being  so  indebted,  that  the  said  Company  promised  the 
])laintifr;  and  then  alleged  a  breach  by  the  Company,  and 
the  defendant  as  such  Director.  Plea,  that  the  said  Com- 
l^any  did  not  promise  modo  et  forma.  At  the  trialsfer- 
diet  was  found  for  the  plaintiff,  and  judgment  was  entered 
up  accordingly.  The  Attorney^General  had,  on  a  former 
day,  obtained  a  rule  to  shew  cause  why  the  defendant 
should  not  pay  the  amount  of  damages  and  costs  reco- 
vered, or  why  the  plaintiff  should  not  be  at  liberty  to 
sue  out  against  him  upon  the  said  judgment. 

Cresswell  r.nd  «7.  Henderson  shewed  cause. — This  ap" 
]lication  is  an  experiment  to  obtain  the  opinion  of  this 
Court  whether  the  plaintiff  is  entitled   to   issue  eieco- 
tion  ug.'iinst  the  goods  of  an  individual  sued  as  a  nonnnal 
defendant,  under  the  provisions  of  an  act  of  Parliament) 
4  &  5  Will.  4,  c.  (>9,  s.  3 ;  but,  unless  there  is  some  provi- 
sion in  the  act  to  authorize  it,  the  Court  will  not  listen  to 
such   an  application.     The  statute,   by   the  3rd  sectioO) 
gives  power  to  sue  and  be  sued  in  the  name  of  the  itf" 
nni^ini;  director,  or  in  the  name  of  any  one  director  for 
the  time  being.     It  enacts,  *'  that  all  actions,  suits,  and 
proceedings,  whether  at  law  or  in  equity,  or  otherwisCt 
to  be  commenced,  instituted,  and  prosecuted  or  carried 
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or  on  behalf  of  the  said  Companyi  against  any  ^^A.  of  PUas, 

or  persons,  body  or  bodies  politic  or  corporate,  '  ^ 

*  such  person  or  persons,  body  or  bodies  politic  or      Harribox 

te,  is  or  are  or  then  shall  be  a  member  or  members       Timmins. 

said  Company  or  not^  shall  and  lawfully  may  be 

ced,  instituted,  and  prosecuted,  or  carried  on  in 

e  of  the  person  who  shall  he  for  the  time  being  ike 

fg  director  of  the  said  Company ^  or  in  the  name  of 

director  for  the  time  being  of  the  said  Company  ^  as 

inal plaintiff  or  party  proceeding  for  and  on  behalf 

aid  Company ;  and  that  all  actions,  suits^  and  pro- 

I,  whether  at  law  or  in  equity,  or  otherwise,  to  be 

ced,   instituted,  and   prosecuted,   or  carried  on 

the  said  Company  by  or  on  behalf  of  any  person 

ns,  body  or  bodies  politic  or  corporate,  whether  such 

T  persons,  body  or  bodies  politic  or  corporate,  is  or 

lall  then  be  a  member  or  members  of  the  said  Com- 

not,  shall  and  lawfully  may  be  commenced,  insti- 

nd  prosecuted,  or  carried  on  against  the  person 

11  be  for  the  time  being  such  managing  director,  or 

my  one  director  for  the  time  being  of  the  said 

y,  as  the  nominal  defendant  or  party  proceeded 

for  and  on  behalf  the  said  Company. ^^    It  is  per- 

ain  from  this  section^  that  the  action  is  brought 

he  Company,  although  in  the  name  of  the  director 

linal  defendant ;  it  merely  prevents  him,  for  the 

lublic  convenience,  from  pleading  in  abatement;  for 

tter  part  of  the  same  section  it  is  enacted,  ''  that 

n,  suit,  or  other  proceeding  to  be   commenced, 

d,  and  prosecuted,  or  carried  on  by  or  against  the 

npany  by  virtue  of  this  act  in  the  name  of  such 

g  director  or  directors,  shall  abate  or  be  discon- 

>r  prejudiced  by  the  death,  resignation,  removal, 

[aIi6cation  of  such  managing  director  or  directors, 

ly  act  of  such  managing  director  or  directors ;  but 
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Bfch.  of  Pleas,  the  managing  director  or  any  one  director  of  the  uid 
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\^  Company  for  the  time  being  as  aforesaid ,  shall  always  be 
Haiiriion  deemed  the  plaintiff  or  party  proceeding,  or  (as  thecaie 
TiMMiNs.  may  be)  the  defendant  or  party  proceeded  agiuost,  for  or 
on  behalf  of  the  said  Company  in  such  action,  suit,  or 
proceeding."  There  is  nothing  to  shew  that  this  defend- 
ant  was  a  member  of  the  Company  at  the  time  the  contnci 
was  entered  into.  Now,  the  4th  section  provides  that  it 
shall  be  lawful  for  the  directors  of  the  Company,  or  auf 
three  or  more  of  them,  at  any  board  or  meeting  of  the  said 
Company,  of  which  seven  days*  notice  shall  be  given  ftoa 
time  to  time,  to  treat,  contract,  and  agree  for  the  purchase 
of  lands.  Then  the  16th  section  provides  for  the  formio 
which  the  contract  shall  be  made.  It  enacts,  "  that  is 
every  lease,  contract,  or  agreement  which  shall  be  made 
by  any  three  or  more  of  the  directors  of  the  said  Com- 
pany pursuant  to  the  provisions  of  this  act,  shall  be  ex- 
pressed that  such  lease,  contract,  or  agreement,  is  made 
and  entered  into  by  such  directors  as  directors  of  tbe 
said  Company,  and  for  the  benefit  of  the  whole  of  tiie 
said  Company  exclusively,  and  not  for  their  individual 
or  other  benefit  or  advantage :  and  in  case  it  shal 
be  necessary  to  put  any  such  lease,  contract,  or  agree- 
ment in  suit,  either  at  law  or  in  equity,  then  and  io 
ever}*  such  case  it  shall  and  may  be  lawful  for  the  partj 
so  putting  such  lease,  contract,  or  agreement  in  suit,  to 
make  the  manajzin^  director,  or  any  one  of  the  directors 
of  the  said  Company  for  the  time  being,  the  sole  plaintiff 
or  dolVndanc.  as  the  case  m.iy  be,  in  the  said  suit,  althoogD 
such  nvsnsgin^  director  or  directors  may  not  be  a  party  to 
such  loAW.  contract,  or  agreement:  Provided  always, 
itc^crtholc^,  th.tt  no  suit  shall  abate  by  reason  of  tb^ 
iicAt:i.  rv^:$!ritix^n.  or  disqualification  of  such  managing 
Jin.vt^*r  or  Jirvciors;  .ind  provided  always,  that  such''^' 
«u^^,:  .fftvf*.*r,  in.i  ;W  smJ  tiirfctors  wko  shall  so  <" 
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fsaid  make^  or  execute  any  lease,  contract ,  or  agree^  Egeh.  rf  pimi, 
^  MkdU  in  no  case  be  personally  responsible  to  any  party 
ke  damage  sustained  by  such  party ,  by  reason  of  a 
sh  on  the  part  of  the  said  Company  of  any  covenant, 
aoy  undertaking,  matter^  or  thing,  in  any  such  lease, 
act,  or  agreement :  but  it  shall  and  may  be  lawful  for 
«rty  entitled  to  take  out  execution  for  and  in  respect 
ay  judgment  obtained  against  any  such  managing 
tor  or  any  such  director  as  aforesaid,  and  levy  the 
mt  of  his,  her,  or  their  damages  and  costs  upon,  the 
▼ed  fund  thereinafter  provided,  and  all  other  pro- 
r  whatsoever  belonging  to  the  said  Company.**  It 
be  said  that  that  section  only  applies  to  a  written 
ract;  but  it  would  be  strange  if  a  different  construction 
adopted  in  the  case  of  a  verbal  contract,  and,  though 
personally  responsible  upon  a  written  contract,  a 
:tor  should  be  held  to  be  responsible  when  he  entered 
a  verbal  one.  By  the  1  Vict.  c.  88,  which  was  an  act 
unending  the  provisions  of  the  former  act,  and  which 
es  it,  it  is  enacted  by  section  8,  as  follows :  **  And 
reas  doubts  have  arisen  as  to  the  manner  in  which 
ution  ought  to  be  levied  upon  judgment  recovered 
fist  the  said  Company,  or  the  directors  thereof,  ac« 
ing  to  the  provisions  of  the  said  act,  and  it  is  ex- 
ent  to  remove  such  doubts  ;  be  it  thereFore  declared 
enacted,  that  it  shall  and  may  be  lawful  to  and  for 
person  or  persons  entitled  to  take  out  execution  for 
in  respect  of  any  judgment  already  obtained  or  here- 
r  to  be  obtained  against  any  managing  director,  as  a 
inal  defendant  for  and  on  behalf  of  the  said  Company, 
ivy  the  amount  of  his,  her,  or  their  damages  and  costs 
n  the  reserved  fund  of  the  said  Company,  and  all  other 
perty  whatsoever  belonging  to  the  said  Company." 
that  the  reserved  fund  of  the  Company,  and  any 
perty  they  may  be  possessed  of,  is  made  liable  to  an 
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Exch.  of  PiMt,  execution  upon  any  judgment  obtained  against  the  Cook 
^  '  .     pany,  though  nominally  brought  against  a  director.     Thip 
HARRrsoM      defendant,  in  his  individual  capacity^  is  a  stranger  to  th^ 
TiMyiNs.      record,  and  execution  cannot  issue  against  a  stranger 
the  record,  except  in  the  instance  of  his  being  placed 
a  representative  character,  as  executor  or  administra^  , 
If  it   were  otherwise,  it  would    create  great  injust^^ 
inasmuch   as  by  the    statute   this   defendant   has    1^^^ 
deprived  of  the  advantage  of  pleading  the  ordinary     ^/^ 
fences,  such  as  bankruptcy,  release,  &c.,  which  would  m 
to  his  personal  discharge.     There  are  two  cases  on   tbk 
subject.     In   Barileit  v.  Pentland^  Secretary  of  the  St 
Patrick's  Assurance  Company  (a),  an  application  of  some- 
what a  similar  nature  to  the  present  was  made  and  refuied. 
By  Stat.  5  Geo.  4,  c.  160,  s.  I,  all  actions  brought  againtt 
the  St.  Patrick's  Assurance  Company  of  Ireland,  were  to 
be  prosecuted  against  the  secretary  for  the  time  being,  of 
against  any    member  of  the   Company,  as   the  nomin^ 
defendant  for  them  and  on  their  behalf.     By  section  ^» 
execution  upon  any  judgment  in  such  action  might  1^^ 
issued  against  any  member  or  members  for  the  time  beir^  I 
of  the  Company.     By  section  8,  in  case  such  executic^* 
against  the  members  for  the   time  being  should   be  i 
effectual,  the  party  so  having  obtained  judgment  migl 
issue  execution  against  any  person  who  was  a  member 
the  time  the  contract  was  entered  into  upon  which  su< 
action  might  have  been  brought:  but  no  such  executic 
was  to  be  issued  without  leave  of  the  Court : — and  it  w 
held  that  a  party  who  had  brought  an  action  and  ohimesr 
judgment  against  the  secretary,  could  not  lawfully  issu^ 
execution  against  another  member  of  the  Company  wit 
out  having  previously,  by  leave  of  the  Court,  suggested 
the  record  facts  to  shew  that  the  party  against  whom 
tio  issued  execution,  was  liable  as  a  member  of  the  Coi 

(a)  1  B.  &  Ad.  704. 
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panjr.     In  that  case  the  statute  provided  tliat  execution  Exch.  of  puaty 

might  be  issued  against  any  member  of  the  Company;     ^  iqoq.  ^ 

yet  it  was  held  that  it  could  not  be  done  without  entering      h  \rrison 

a  suggestion  on  the  record  shewing  his  liability.     But,  in       tiumins. 

the  present  case,  this  act  makes  no  director  personally 

liable :  and  the  Court  has  no  power  to  order  execution  to 

be  issued.     In  Wormwell  v.  Hailstone  (a),  it  was  held,  in 

an  action  against  the  clerk  of  the  trustees  of  a  turnpike 

road,  under  a  statute  which  permitted  the  trustees  to  sue 

and  be  sued  in  the  n«ime  of  their  clerk,  that  execution 

could  not  issue  against  the  clerk  personally.     There  the 

clerk  was  a  statutory  defendant,  as  the  present  defendant 

is  in  this  case. 

The  Atiorney-General  and  Bayley^  contra. — This  is 
the  case  of  a  private  Company,  not  of  a  corporation,  and 
A  a  such,  they  are  a  mere  private  partnership,  and  each 
Bii ember  of  it  is  individually  liable  for  all  contracts  made 
l> J  the  Company :  and  there  is  nothing  in  this  act  to  limit 
t  lieir  liability.     That  being  so,  a  party  is  not  precluded 
^  T-um  taking  in  execution  the  separate  property  of  any  one 
of  the  members  of  the  partnership.     There  is  nothing  in 
either  of  the  statutes  to  exempt  the  members  of  the  Com- 
l^any  from  the  ordinary  liability.     The  excepted  cases 
oontemplated  by  the  l(>tli  section  of  the  statute,  of  obli- 
gations arising  out  of  written  contracts  and  agreements, 
leather  shews  that  they  were  to  be  liable  in  all  other  cases 
not  expressed.     It  cannot  be  pretended  that  this  demand 
comes  within  that  section : — then   the  expression  of  the 
one  is  the  exclusion  of  the  other.   In  Barilett  v.  Pentland, 
the  defendant  was  not  a  party  to  the  record :  and  it  was 
li<^ld  that  execution  could  not  be  sued  out  against  him, 
^'thout  a  suggestion  being  entered  to  shew  his  liability, 
^nd  giving  him  an  opportunity  of  being  heard.    But  hero, 

(a)  6  Diug.  668 ;  4  M.  &  P.  512. 
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Eseh.  of  Pleats  the  defendant  is  a  party  to  the  record,  and  has  had  the 
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*  ^     opportunity  of  being  heard.    The  case  of  WormweUi, 
Harrison     Hailstone  has   no  application    to   the    present.     Thit 
Tim iirNi.      ^^^  ^"  action  against  the  clerk  to  the  trustees  of  a  tan- 
pike  road,  a  mere  servant  of  the  trustees,  who  could  not 
have  been  a  contracting  party.    There  was  no  mode  it 
common  law  by  which  he  could   have  been  sued.    Bnt 
here,  the  present  defendant  could  have  been  so  sued,  as  a 
partner  in  the  undertaking.     [Parte,  B. — The  difficulty 
here  is,  that  this  defendant  may  be  a  mere  stranger,  and 
may  not  have  been  a  member  of  the  Company  at  the  tine 
of  the  contract  having  been  entered  into].    It  is  not  shewn 
that  he  was  not  so.     This  is  the  case  of  a  partner  who,  b; 
law,  is  allowed  to  be  sued  alone,  instead  of  the  whole  bodji 
who  are  sued  through  him.    The  defendant  has  pleaded 
to  the  action  in  his  character  of  director,  and,  being  a 
shareholder,  he  is  liable,  as  any  ordinary  partner,  to  have 
execution  issued  against  his  separate  property.   Vamandau 
V.  Moore  (a) ;  Rex  v.  Si.  Catherine's  Dock  Company  {by 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  subsequently  delifered 
by 

Parke,  B. — In  this  case,  a  verdict  had  been  recovered 
by  the  plaintiff  against  the  defendant  as  a  nominal  defend- 
ant on  behalf  of  the  West  Cork  Mining  Company,  and  ^ 
application  was  made  to  the  Court  for  a  rule  that  the 
defendant  should  pay  the  amount  recovered,  or  that  the 
plaintiff  should  be  at  liberty  to  issue  execution  for  thst 
amount  against  the  defendant.  It  would  be  sufficient,  ^ 
order  to  dispose  of  the  application,  to  say  that  the  Court 

(a)  1  RusseU,  441.        (6)  4  B.  &  Ad.  360;  1  Nev.  &  Mao.  121- 
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»uld  not  grant  any  rule  to  pay  money  which  they  are  not  SMck.  of  Pteatp 
-epared  to  enforce  by  attachment  in  case  it  was  dis-     ^     ^     ^ 
>eyed,  and  that  if  the  plaintiff  is  entitled  to  issue  exe-     harribok 
ition  against  the  defendant^  he  may  do  so  without  the 
ave  of  the  Court;  but  we  are  not  disposed  to  discharge 
e  rule  on  this  ground,  and  we  have  been  anxious  to  give 
e  question  full  consideration,  and  to  afford  the  plaintiff 
remedy  upon  his  judgment  by  some  modification  of  the 
ile^  if»  upon  the  construction  of  the  acts  of  Parliament 
^tablishing  the  Company,  we  are  enabled  to  do  so.    We 
linky  however,  that  the  defendant  can  in  no  way  be  made 
ertonally  liable,  and   the   rule  must  therefore  be  dis- 
barged. 

The  4  &  5  Will.  4,  c  69,  s.  3,  provides  for  suits  against 
ae  Company ;  it  is  as  follows.  [The  learned  Baron  here 
Bad  the  section.]  Upon  this  section  alone  it  would  seem 
bat  the  director  for  the  time  being,  who  should  be  selected 
s  a  defendant,  could  not  be  made  personally  responsible. 
le  is  a  '*  naminaV*  defendant  only ;  he  continues  so 
hough  he  should  resign,  be  removed,  or  disqualified,  and 
o,  totally  dbconnected  from  the  Company ;  his  name  would 
(till  be  used  though  he  should  die ;  and  as  the  action  is  to 
^  brought  against  a  director  at  the  time  the  suit  is  insti^ 
'^edf  he  may  be  a  person  who  was  a  perfect  stranger  to 
^he  Company  when  the  cause  of  action  accrued.  We 
Cannot  suppose,  therefore,  that  the  legislature  meant  such 
^  defendant  to  be  personally  liable.  But  it  would  be  very 
UDJost  if  they  had  not  provided  some  remedy.  They 
Dught  have  enacted  that,  after  a  recovery  against  a  nominal 
party,  each  of  tlie  partners  at  the  time  the  cause  of  action 
arose  should  be  individually  liable,  a  remedy  which  was 
^Ten  by  the  statute  establishing  the  St.  Patrick's  Insur- 
ADce  Company,  upon  which  the  question  arose  in  the  case 
^f  Bartlett  v.  Pentland  (a) ;  or  they  might  have  enacted 

(a)  1  B.  &  Ad.  704. 
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EmJi.  of  Pitos,  that  each  partner  at  the  time  of  the  action  brought  should, 

1  QOQ 

'  ^     be  responsible,  which  would  be  a  strong  measurci  bo^ 
Harrjson      which  was,  nevertheless,  enacted  bj  the  same  statute ;  bvk 
TiMMiNa.      ^^'^  ^^^  ^^  Parliament  gives  no  such   remedy.     It  doe^^ 
however,  provide  by  the  16th  section,  explained  by  the 
subsequent  statute  1  Vict.  c.  88,  s.  8,  that  it  shall  be  kir« 
ful  for  one  who  has  recovered  judgment  against  a  nominal 
defendant,  to  levy  the  amount  on  the  reserved  fund,  or  on 
any  other  property  of  the  Company ;  and  this  remedy, 
which  is  thus  provided,  is  one  of  a  different  character  to 
that  which  the  creditor  would  have  had  at  common  law  if 
he  had  sued  the  whole  of  the  partners,  for  he  could  only 
have  taken  the  joint  or  several  property  of  tliose  who  were 
partners  at  the  time  of  the  contract ;  but  this  act  enables 
him  to  take  all  the  joint  property  of  the  partners  at  the 
time  of  execution  executed,  whether  they  were  partners 
or  not  at  the  time  of  the  contract.     The   effect  of  the 
provisions  in  both  acts  is  to  make  the  Company  a  quail 
corporation,  with  the  privilege  to  sue  and  be  sued  by  a 
mere  name,  with  an  exemption  of  personal  liability  on  the 
part  of  its  members,  and  a  liability  of  all  joint  stock  pro- 
perty, whenever  required. 

We  therefore  think  that  the  defendant  cannot  be  made 
in  any  way  personally  responsible,  and  the  rule  must  be 
discharged. 

Rule  discharged. 
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Exeh.  rf  PUatf 

CowPBR  and  Others  r.  Smith  and  Wife.  ^^^1838^ 

Assumpsit  on  a  written  guarantee  given  by  the  female  Atsmnpiit  oa  a 
Bfendant,  before  her  marriage,  to  the  plaintiffs,  for  goods  Jl^l^^n'to 

>  be  supplied  by  them  to  one  Thomas  Green,  to  the  extent  ^^  pWnUft  for 

^  goods  to  be  tup* 

400/.     It  was  provided  by  the  guarantee,  that  the  plain-  pUed  by  them 
&  should  have  full  liberty  to  extend  the  period  of  credit  extent  of  400^* 

>  Green,  and  to  hold  over  or  renew  bills,  notes,  or  other  '^**!,f  !"u 'f* 

'  '  provided  that 

icorities  given  by  him ;  '*  and  to  grant  to  Green,  and  the  <^«  plaintiA 
eraons  liable  upon  such  bills,  notes,  or  securities,  any  in-  fuu  liberty  to 
uigence,  and  to  compound  with  him  or  them  respectively »  riSi'of  wed^Tto 
s  the  plaintiffs  might  think  fit^  without  the  same  discharff^  o»  "^  ^  *»<>>* 
igartn  any  manner  affecting  the  Uabthty  of  the  defendant  ^  bills,  notes,  or 
fary  Elizabeth  ^  by  virtue  of  the  guarantee^  or  entitling  her  gi^en  by  Wmr 

>  set  off  or  claim  against  the  said  sum  of  400/.  any  divi-  j^  o^nd^the' 
ends  or  payments  which  the  plaintiffs  might  receive  on  persons  liabje 
oeount  for  the  said  Green."    The  declaration  set  out  the  notes,  or secnri- 
msrantee,  and  averred  the  supply  of  goods  to  an  amount  gcnce, "aai"  o"*' 
xceeding  the  guarantee,  of  which  sum  168/.  and  upwards  «?"i»«»|'  «w^ 

,  aim  or  thtM 

^as  unpaid  by  Green,  of  which  the  defendants  had  notice,  retpectweiy,  as 
nd  were  requested  to  pay  the  amount,  but  had  not  done  „Jgkt  thMcjit, 

^  without  the  same 

discharging  or 

The  defendants  pleaded,  amongst  other  pleas,  that  after  ««  a«y  manner 

It  .  t  %      r-i  1  1     <•  affecting  the 

le  debt  was  incurred  by  Green,  and  before  the  commence-  liability  of  the 
icnt  of  the  suit,  the  plaintiffs  became  parties  to  a  composi-  ^^rtuerf\he 
on  deed  between  Green  and  his  creditors,  whereby  Green  S^^^^'f"  . 

•^  The  declaration 

signed  to  trustees  all  his  stock  in  trade,  goods,  and  other  then  averred  the 
*^)perty  mentioned  in  the  deed,  for  the  benefit  of  his  ere-  exceeding^ 
itors ;  and  that  An  consideration  thereof,  the  plaintiffs  and  ^h1ch"sumi68/: 

was  unpaid  by 
•  of  which  the  defends  nt  had  notice,  and  was  requested  to  pay  that  sum,  but  had  not  done  so. 
Plea,  that  after  the  del»t  was  incurred  by  G.,  and  before  action  brought,  the  plaintiffs  became 
^^ties  to  a  composition  de  ed  between  G.  and  his  creditors,  whereby  he  assigned  all  bis  stock  in  trade, 
C  for  the  benefit  of  hb  cr  ••ditors ;  and  that,  in  consideration  thereof,  the  plaintiffs  and  the  other  credi- 
■%  parties  thereto,  grant  ed  a  general  release  to  G.  of  all  debts  and  demands  against  him.  The 
«a  then  averred,  that  thtf  promise  in  the  declaration  was  only  made  by  the  defendant  as  surety, 
^d  that  the  plaintiffj,  by  the  deed,  released  G.  without  the  privity  of  the  defendant,  and  without 
Hice. 

Beld,  on  demurrer,  that  under  the  express  terms  of  the  g^jarantee,  the  security  wai  not  dif  • 
k«ged  by  the  rcleMe  of  tl  le  principal  debtor. 

VOL,  IT.  N  N  M.  W« 
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&Mft.  0/  Pk»9  the  other  creditors,  parties  thereto^  granted  a  general  re- 

>  ^      ^    lease  to  Green  of  all  debts  and  demands  against  him :  and 

CowPEK       the  defendants  averred  in  the  plea,  that  the  proniae  in  the 

Siac&        declaration  mentioned  was  made  by  the  wife  (before  mar- 

riage)  as  surety  only ;  and  that  the  plaintiffs,  by  the  deed, 

released  Green  without  the  privity  of  the  defendants  or 

either  of  them,  and  without  any  notice  to  her. 

The  replication  set  out  the  terms  of  the  guarantee  (con- 
taining the  above-mentioned  clause,  giving  power  to  the 
plaintiffs  to  compound  with  Green)  verbatim.  To  tbift 
replication  the  defendants  demurred  generally. 

James,  in  support  of  the  demurrer.  —  The  defendanti 
are  discharged  by  the  composition  deed,  and  the  releiie 
contained  in  it.  The  general  rule  is  clear,  that  a  release  of 
the  principal  debtor  without  the  surety's  assent  will  dis- 
charge the  surety :  and  it  appears  from  the  plea,  that  the 
plaintiffs  executed  the  deed,  and  released  Ghneen,  without 
the  assent  or  even  the  knowledge  of  the  surety  in  this  case* 
In  order  to  preserve  the  creditor's  right  of  suing  the 
surety,  an  express  reservation  to  that  effect  ought  to becon- 
tained,  and,  as  none  is  shewn  here,  it  must  be  taken  that  the 
deed  contained  none.  [Lord  Abir^er,  C.  B. — ^By  the  ex- 
press terms  of  the  contract  in  this  case,  you. agree  to  become 
bound  notwithstanding  the  discharge  of  the  principal 
debtor.]  The  principle  on  which  the  ctases  depend  i(i 
that  a  release  of  the  debtor  amounts  to  a  release  of  the 
surety,  because  the  surety,  if  sued,  would  be  entitled  to 
recover  over  against  the  principal,  and  the  release  would 
thereby  become  inoperative.  In  Lewis  v.  Jones  (a),  it  wts 
held  that  the  holder  of  a  promissory*  note,  who  hid 
signed  an  agreement  to  take  a  composi  tion  of  5#.  in  the 
pound  from  the  maker  in  full  of  his  (*lemand»  on  hafiof 
the.  collateral  security  for  that  sum  <>f  a  third  pen^Oi 

(a)  4  B.  &  C.  506. 
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thereby  discharged  an  indorser,  who  bad  indorsed  it  for  ^^^^tJt^"** 
the  maker's  accommodation ;  the  Court  holding  that  the 
extinguishment  of  the  debt  put  an  end  to  the  surety's  lia- 
bility. And  in  Ex  parte  Glendinning  (a),  the  Lord  Chan- 
cellor held  that  if  a  creditor  wish  to  retain  his  right  against 
the  suretyi  there  must  be  a  reservation  to  that  effect  in  the 
deed.  The  same  doctrine  is  laid  down  in  Ex  parte  Gif" 
ford  (6).  And  Lord  Eldon,  in  English  v.  Darley  (c),  ob- 
servesj  that  when  a  creditor  agrees  to  give  time  to  the  prin- 
cipal debtor,  he  can  make  no  demand  against  the  surety, 
because  by  so  doing  he  must  enforce  a  payment  from  the 
principal^  contrary  to  the  agreement.  In  the  present  casCf 
therefore,  as  no  express  reservation  appears  to  have  been 
made  of  the  right  to  sue  the  sureties,  the  remedy  against 
them  is  gone.  [Gurney,  B. — The  terms  of  the  guarantee 
confer  a  right  to  release  absolutely,  and  you  insist  upon  a 
condition  being  imported  into  it.  Parke,  B. — There  is  no 
restriction  in  the  guarantee,  which  authorises  the  plaintiffs 
to  compound  with  Green,  as  they  shall  think  fit,  without 
the  same  discharging  or  affecting  the  liability  of  the 
surety.]  But  if  the  Court  should  think  that  the  terms  of 
guarantee  rendered  it  unnecessary  that  the  assent  of  the 
surety  should  be  obtained  to  the  composition  deed,  or  that 
there  should  be  an  express  reservation  of  the  right  to  sue 
the  sureties,  it  is  still  contended  that  the  terms  of  the 
guarantee,  giving  liberty  to  compound,  do  not  authorise 
an  absolute  release  by  a  deed  under  seal. 

Hayes,  contra,  was  stopped  by  the  Court. 

Lord  Abinger,  C.  B. — The  deed  in  question  is  a  com- 
position deed,  and  is  therefore  within  the  express  terms 
of  the  guarantee,  which  authorises  the  plaintiffs  to  ''  com- 

(«)  Bock,  517.  {b)  6  Ves.  809.  (c)  2  Bos.  8k  Pol.  62. 
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Exek.  of  PUas,  pound  witli*'  their  debtor.    Accordingly,  as  the  surety  has 

expressly  contracted  to  remain  liable,  notwithstanding  the 
discharge  of  the  principal,  it  cannot  now  be  contended 
that  the  discharge  of  the  principal  is  an  implied  discharge 
of  the  surety. 

The  rest  of  the  Court  concurred. 


COWPEK 

V.' 

Smith. 


Judgment  for  the  plaintiffi 


Wood  and  Another,   Assignees  of  George  Hawobth 
and  William  Ha  worth.  Bankrupts,  r.  Smith. 

Assumpsit.— The  first  count  was  for  money  had 
and  received  by  the  defendant  to  the  use  of  the  bank- 
rupts before  the  bankruptcy ;  there  were  also  counts  for 
money  had  and  received,  and  on  an  account  stated,  noce 
the  bankruptcy. 
Pleas,  first,  non  assumpsit ;  secondly,  to  the  first  and 

•I^on  S'*ihc*"    *®^®"^  counts,  that  although  the  sum  of  money  in  the 

second  count  mentioned,  remained  and  was  in  the  posses- 
sion of  the  defendants  after  the  said  George  Haworth  and 
William  Haworth  became  bankrupts,  yet  the  same  sum 
and  every  part  thereof  was  in  fact  first  received  by  the 
defendant  before  the  said  George  Haworth  and  William 
Haworth,  or  either  of  them,  became  bankrupt,  and  be- 
fore the  issuing  of  any  fiat  in  bankruptcy  against  them  or 
either  of  them,  to  wit,  on  &c. ;  and  from  thence  con- 
tinually hitherto  has  remained  and  is  in  the  possession  of 
the  defendant.     And  the  defendant  further  says,  thatb^ 

^r^'^T'  ?""*  fore  and  at  the  time  of  the  date  and  issuing  forth  of  the 

tbat,  at  the  time  ^  ^  ^ 

be  lo  gave  ere-   fiat  in  bankruptcy  under  and  by  virtue  of  which  the  s ' 


To  1  eoont  for 
money  had  and 
received  to  the 
lue  of  attigneea 
oft  bankrupt, 
the  defendant 
pleaded  that 
although  the 
money  mention- 
ed  remained  and 


defendant  after 
the  bankruptcy, 
yet  that  it  was 
in  fact  received 
before  the  iuu- 
ing  of  the  fiat, 
and  from  thence 
remained  in 
the  defendant's 
possesiion : 
that  before  and 
at  the  time  of 
the  issuing  of 
the  fiat,  the 
bankrupt  was 
indebted  to  the 
defendant  in  a 


rupt,  he  had  no  ^^  Haworth   and  W.  Haworth  were  found  and  adjudged 
orbMkroptcy?  ^^  ^®  ^^^^  bankrupte  as  aforesaid,  to  wit,  on  &c.,  the 

—Htf A/,  that  this 

WIS  not »  good  ground  for  i  iet*oir,  (which  the  plea  concluded  with),  and  that  it  was  thercibre  iii^ 


laCHAELMAS  TERM,  2  VICT.  523 

said  G.  Haworth  and  W.  Haworth  were  and  still  are  in-  <EfeA.  rf  Pieatt 

1888  ' 
debted  to  the  defendant  in  SOO/.,  upon  certain  promis- 

•ory  notes  theretofore  made  by  them,  that  is  to  say,  a 
certain  promissory  note  theretofore,  to  wit,  on  the  8th  day 
of  April,  1835,  made  by  the  said  G.  Haworth  and  W. 
Haworth,  and  delivered  to  the  defendant,  whereby  the 
said  G.  Haworth  and  W.  Haworth  promised  to  pay  to  the 
order  of  the  defendant  on  demand  the  sum  of  400/.  value 
received ;  and  a  certain  other  promissory  note  theretofore, 
to  wit,  on  the  2nd  February,  1836,  made  by  the  said  G. 
Haworth  and  W.  Haworth,  and  delivered  to  the  defen- 
dant, whereby  the  said  G.  and  W.  Haworth  promised  to 
pay  to  the  order  of  the  defendant  or  bearer  on  demand, 
the  sum  of  900L  value  received  ;  and  a  certain  other  pro- 
missory  note  theretofore,  to  wit,  on  the  20th  day  of  March, 
in  the  year  last  aforesaid,  made  by  the  said  G«  Haworth 
and  W.  Haworth,  and  delivered  to  the  defendant,  where- 
by the  said  G.  Haworth  and  W.  Haworth  promised  to 
pay  to  the  order  of  the  defendant  on  demand  the  sum  of 
9002.  value  received ;  and  which  said  sum  of  800^,  so  as 
aforesaid  due  to  the  defendant  upon  the  said  promissory 
notes,  remains  and  is  due  and  wholly  unpaid  to  the  de- 
fendant. And  the  defendant  further  says,  that  before 
and  at  the  time  of  the  date  and  issuing  forth  of  the  said 
fiat  in  bankruptcy,  under  and  by  virtue  of  which  the  said 
G*  Haworth  and  W.  Haworth  were  found  and  adjudged 
to  be  such  bankrupts  as  aforesaid,  to  wit,  on  &c.,  the 
said  G.  Haworth  and  W.  Haworth  were  and  stiH  are  in- 
debted to  the  defendant  in  1000/.,  for  money  before  then 
lent  by  the  defendant  to  the  said  G.  Haworth  and  W. 
Haworth  at  their  request,  and  for  money  before  then  by 
the  defendant  paid  to  the  use  of  the  said  G.  Haworth  and 
W.  Haworth,  at  their  request,  and  for  money  found  to 
be  due  from  the  said  G.  Haworth  and  W.  Haworth  on 
an  account  before  then  stated  between  them,  which  said 
last-mentioned  sum  was  to  be  paid  by  the  said  G.  Ha- 
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9{  JPiii%  worih  and  W.  Haworth  to  the  defendant  on  reqaest,  bi^ 
atiil  remains  due  and  unpaid  to  him.    And  the  defenda^ 
further  says,  that  when  he  gave  credit  to  the  said  ^ 
Haworth  and  W.  Haworth  in  respect  of  the  promiss^ 
note  and  last-mentioned  sum  of  moneys  or  any  or  eft^ 
of  them,   or  any  part  thereof  in  this  plea  respecti^i^ 
aforesaid.  he«  the  defendant,  had  not  notice  of  ani^- 
of  bankruptcy  by  the  said  G.  Haworth  and  W.  Haw^^ 
or  either  of  them^  committed.    And  the  defendant  furi^ 
says,  that  the  said  sums  of  money,  to  wit,  the  sums  o^ 
8002.  and  10002.  so  due  and  unpaid  to  him,  the  defendant 
as  in  the  plea  aforesaid,  exceed  any  demand  of  the  said  & 
Haworth  and  W.  Haworth,  or  either  of  them,  before  their 
said  bankruptcy,  or  of  the  plaintiffs  as  assignees  as  afore- 
said since  the  said  bankruptcy,  in  respect  to  the  causes  of 
action  or  either  of  them,  or  any  part  thereof,  in  the  first 
and  second  counts  of  the  declaration  mentioned,  whereof 
the  plaintiffs  before  the  commencement  of  the  suit  bad 
notice,  and  out  of  which  said  sums  so  due  and  unpaid  to 
the  defendant  as  aforesaid,  he,  the  defendant,  is  ready 
and  willing  and  hereby  offers  to  set  off  and  allow  the 
full  amount  of  such  demand. — Verification* 

Special  demurrer,  assigning  for  causes,  that  the  defen- 
dant is  endeavouring  to  set  off  a  debt  due  to  himself  from 
the  said  G.  Haworth  and  W«  Haworth,  against  a  debt  doe 
from  the  defendant  to  the  plaintiffs  as  assigneesi  oo  s 
contract  with  them  as  assignees:  and  that  the  pies  nei- 
ther confesses  and  avoids  nor  denies  that  the  said  sod 
in  the  said  second  count  mentioned  was  received  for  the 
use  of  the  plaintiffs  as  assignees  as  aforesaid. 
Joinder  in  demurrer. 

Cowlings  in  support  of  the  demurrer.  The  plea  is  no 
answer  to  the  second  count ;  it  admits  money  received  sod 
in  possession  of  the  defendant,  to  the  use  of  the  assignees; 
and  the  mere  fact  of  the  money  haying  come  into  ^^ 
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ttuidb  before  the  banlsniptcy  can  be  no  answer  4  if  it  ooisld,  Adk.  ¥^^^ 

die  law  as  to  fraudulent  preference  would  alwa^ys  be 

eraded.    [Parte,    B. — The    defendant   ought  to  bate 

pIcMled  the  general  issue  to  the  count  for  money  received 

to  the  use  of  the  assignees  since  the  bankruptcy,  and  td 

the  count  for  money  received  before  the  bankruptcy,  the 

set-off.]    In  Simpion  ▼.  Sites  {a)^  the  point  in  this  case 

was  expressly  decided .     ^Parte,  B. — Poland  v.  Gfyn  (6)  is 

also  in  point]     Nothing  is  said  as  to  the  person  from 

whom  the  defendant  received  the  money,  whether  fmm 

either  of  the  bankrupts  or  a  stranger ;  nor  to  whose  use  k 

was  then  received.    The  defendant  ought  in  some  manner 

to  have  denied  the  receipt  of  the  money  to  the  use  of  the 

as»gnees,  which  by  this  plea  he  has  admitted.     [Parle^ 

B. — If  the  plea  is  to  be  taken  as  a  denial,  it  is  bad.    It 

may  be  good  as  a  confession ;  but  then  there  is  no  av<Hd- 

ance.]     The  Court  then  called  on 

BramweU  to  support  the  plea. — The  plea  sufficiently 
confesses  the  original  cause  of  action,  but  seeks  to  avoid  \U 
{Parte,  B. — It  does  not  avoid  it.  If  the  money  was 
received  to  the  use  of  the  assignees,  then  the  defendant 
cannot  be  entitled  to  set  off  a  debt  due  to  him  before  the 
bankruptcy.  The  plea  admits  that  the  money  was  received 
before  the  bankruptcy,  and  has  since  remained  in  his 
possession,  to  the  use  of  the  assignees.  Then  there  is  no 
avoidance.]  If  it  was  received  before,  and  remained  in 
the  defendant's  hands  after  the  bankruptcy,  there  would  be 
no  other  mode  of  stating  it  In  Groom  v.  MeaUy  (e), 
Tindal,  C.  J.,  says,  **  What  is  the  import  and  meaning  of 
the  right  in  which  the  plaintiffs  claim  a  sum  as  mohey 
received  by  the  defendant  for  the  use  of  the  plaintiffs  as 
usignees?      Prima  fade^  these  words  import  that  the 

(a)  6  M.  &  Selw.  295.  (b)  2  Dowl.  &  Ry.3l0. 

(c)  2  BmfT,  N.  C.  140. 
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jBxdk.  c/  Pi4at,  money  was  received  by  the  defendant  after  the  bant 
^  xooo.  ^    niptcy ;  but  it  is  also  true  that,  under  some  circumstancei, 
Wood        the  plaintiffs  might  recover  money  received  by  the  defend- 
smith.       snt  before  the  bankruptcy,  as  money  received  to  their  use. 
If  such  were  the  case  here,  it  had  been  easy  for  the  d^ 
fendant  to  have  said  that  the  sum  for  which  the  plaintifi 
sue  was  received  by  him  before  the  bankruptcy.    As  the 
plea  is  not  so  restricted,  I  think  it  is  bad."    Here  this  plea 
does  aver  that  the  money  was  received  by  the  defend- 
ant before  the  bankruptcy  (a).    Suppose  this  defendaot 
had  authority  to  receive  a  sum  of  money  for  the  bank- 
rupts before  the  bankruptcy,  and  he  did  receive  it  after 
the  bankruptcy,  would  he  not  have  a  right  to  set  offa 
previous  debt  due  to  him  against  a  claim  for  that  sum  in 
an  action  brought  by  the  assignees  ?    In  Hulme  v.  Mug- 
gleston{b),  a  plea  to  an  action  by  assignees  for  money 
had  and  received   to  their  use  since   the   bankruptcy 
stated  that  before  the  bankruptcy,  and  before  any  notice 
of  the  act  of  bankruptcy,  the  defendant  gave  credit  to  the 
bankrupt  to  the  amount  of  50/L,  by  indorsing  for  his 
accommodation  and  without  consideration  a  bill  of  ex- 
change for  that  amount,  drawn  by  him,  and  payable  to  the 
bankrupt's  order,  and  that  such  credit  was  of  a  nature 
extremely  likely  to  end  in  a  debt ;  and  alleged  that  the 
bill  was  paid  by  the  defendant  on  its  dishonour  after 
the  bankruptcy,  but  before  the  commencement  of  the 
action,  and  that  the  bankrupt  thereupon  became  indebtid 
to  the  defendant;  that  before  the  bankruptcy,  the  bank- 
rupt drew  a  bill  on  a  certain  bank,  and  delivered  it  to  the 
defendant  by  way  of  loan,  that  he  might  raise  the  amount, 
and  that  he  gave  credit  to  the  defendant  for  that  amount; 

(a)  Cowling  stated  that  he  had  rectly  stated,  on  this  point,  in  the 

authority  from  one  of  the  gentle-  report  in  Bingham.  Seetheja^T 

men  who  argued  the  case  of  Groom  ment  more  fully  reported  in  ^ 

y.  Mealey,  to  say  that  the  judgment  Scott,  17 1 . 

of  Lord  C.  J.  Tindal  was  not  cor-  (6)  3  M.  &  W.  30. 
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d  that  Afterwardsi  before  the  bankruptcy,  the  defendant  &eA.  rf  Pims, 

18SS 

btained  the  amount  of  the  bill  from  the  bank  on  which    ,^ 


-^lie  bill  waa  drawn,  and  that  he  was  ready  and  willing  to      •  Wood 
met  off  the  two  sums  against  each  other ;  and  it  was  held,        smith. 
^hat  the  plea  shewed  such  a  giving  of  credit  to  the  bank* 
^Tipty  within  the  6  Geo.  4,  c.  16,  s«  50,  as  might  be  the  sub- 
ject of  a  set-off  to  an  action  brought  by  his  assignees.    Per- 
l3ap8  it  may  be  contended,  that,  from  the  mode  of  pleading, 
^he  defendant  has  informally  denied  that  the  money  was 
s-eceived  to  the  use  of  the  assignees ;  but  if  so,  the  plea  is 
only  objectionable  as  amounting  to  the  general  issue,  and 
^bat  ground  of  demurrer  is  not  taken. 

Parks,  B. — ^The  plea  confesses  the  action,  but  it  does 

anot  suflSciently  avoid  it.     It  confesses  that  this  was  money 

s'cceiyed  to  the  use  of  the  assignees  before  the  bank- 

znptcy ;  therefore,  if  so,  it  must  have  been  received  by 

*wvay  of  fraudulent  preference,  or  in  some  other  manner 

Yiot  to  the  use  of  G.  &  W.  Haworth,  and  so  as  not  to  let 

in  a  set-off  for  a  debt  due  from  them  (a).    The  plea  is  a 

good  confession,  but  a  bad  avoidance. 

Bramwell  then  obtained  leave  to  amend,  on  payment  of 
costs;  otherwise 

Judgment  for  the  defendant 

(a)  See  other  initancai  in  Simpton  ▼.  Sykes,  besides  those  of  frsuda* 
tet  preference. 


To  tretpui  qti. 


Patrick  r.  Colerick. 

XRESPASS  for  breaking  and  entering  the  plaintiff's 
dose,  and  carrying  away  divers  large  quantities  of  straw.  ^.^'^  "^  ^•^ 

diTers  large 
^Tttadties  of  straw,  the  defendant  pleaded,  Ist,  not  guilty;  2ndly,  that  the  itraw  was  not  the  pro- 
perty of  the  plaintiff;  Srdly,  a  jiutification  to  the  whole  cause  of  action:  to  which  last  plea  the 
P^tiff  demurred,  but  judgment  was  given  on  the  demurrer  for  the  defendanL  Af  the  trial,  the 
i^  found  a  verdict  for  the  plaintiff  on  the  Ist  issue,  with  Is.  damages,  and  for  the  defeDdant  on 
^  Sod,  and  the  Judge  did  not  certify  under  the  22  &  23  Csr.  2,  c.  139;<— fietf,  thst  the  pUln- 
'^  wu  entitled  to  no  more  cot tf  than  damages. 
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Jbwft.  V  ^'Mif  Pleat :  Ut,  not  gailty ;  Sodly^  that  the  straw  was  iiot'%^ 

property  of  the  plaintiff;  Srdly,  a  plea  which  went  to  tke 
whole  cause  of  action^  which  had  been  demurred  to,  aoi 
on  which  judgment  was  given  for  the  defendant  (a\  M 
the  trial,  the  jury  found  for  the  plaintiff  on  the  first  inoe, 
with  one  shilling  damages,  and  for  the  defendant  on  the 
second  issue,  and  the  learned  judge  did  not  certify.  The 
Master  having,  on  taxation,  refused  to  allow  the  phiotiff 
the  costs  of  the  first  issue, 

JP.  V.  Lee  obtained  a  rule  to  shew  cause  why  the  Muter 
should  not  review  his  taxation,  and  allow  the  plaintiflftbe 
costs  on  the  issue  found  for  him :  citing  Bird  y.  Higgin* 
son  (fi)  and  Hari  y.  Cutbush  (e). 

7a//btrrJ,Serjt», contra. — It  has  been  repeatedly  decided 
that  under  the  plea  of  not  guilty  in  trespass,  the  freehold 
or  title  may  come  in  question  (J) ;  and  unless  it  appeirs 
from  the  record  that  it  did  not  come  in  question,  the  pUn- 
tiff  is  entitled  to  no  more  costs  than  damages,  unless  there 
be  a  judge's  certificate  under  the  22  &  23 Car. 2,c.lS9. 
The  circumstance  of  there  being  a  demurrer  pending  to 
another  plea  cannot  make  any  difference,  as  the  damagei  on 
the  issues  in  fact  are  given  contingently. 

Parke,  B. — The  freehold  or  title  might  come  chiefly 

in  question  on  this  plea ;  and  as  the  contrary  does  oot 

appear,  the  plaintiff  is  not  entitled  to  any  more  costs  than 

damages.  The  application  being  in  the  nature  of  an  appeal 

from  the  decision  of  the  taxing  officer,  the  rule  must  be 

discharged  with  costs. 

Rule  discharged. 

(a)  See  3  M.  &  W.  483.  Pugh  v.  Roherti,  ib.  458.  But  im 

(6)  6  Ad.  &  Ell.  83.  the  rule  of  T.  T.  1  Vict,  (w'ff 

(c)  ^  Harr.  k  WoU.  278.  p.  3)  as  to  the  mode  of  pleid- 

(lO  l^wmage  v.  Kembk,  3  Bin^.  iog  the  general  issue  "  by  itatotCi" 

N.  C  558,  4  Scott,  365 ;  Pur-  this  seems  to  be  otherwiM. 

tieU  y.  Young,  3  M.  Ar  W.  288; 
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&Mft.  ^  Pkm, 
1888. 

Rex  v.  Sheriff  of  Middlesex. 

JLN  this  easei  the  defendant  was  arrested  on  the  16th  WbenithtHff. 
9f  July,  and  gave  a  bailbond  to  the  sheriff,  who,  on  the  m  arns^'b  ' 
Bftrd,  returned  cepi  corpus.  On  the  g4th,  (being  the  last  fJ^wSr 
iay  for  putting  in  special  bail),  a  judge's  order  was  ob*  forthwith  to  put 
tained  for  the  sheriff  to  bring  in  the  body,  by  forth*  bail,  he  it  boand 
irith  putting  in  and  perfecting  special  bail,  which  order  ^|n*o^of  ex- 
would  expire  on  the  28th.    On  the  25th,  special  bail  by  ^«p^«»»  »*»^  • 

_  -      .  ^  ^    case  not  being 

iffldaTit  were  put  m,  but  they  did  not  justify.    An  attach-  within  the  rule 
ment  having  been  obtained  against  the  sheriff,  ,.  4/  *      '  ' 


Petersdorff  now  moved  to  set  it  aside  for  irregularity. 

Erie  shewed  cause. — Putting  in  special  bail  by  affidavit 
not  ''putting  in  and  perfecting  special  bail."    The 
eight  days  from  the  time  of  the  arrest  having  elapsed,  bail 
pot  in  afterwards  ought  to  have  justified,  though  no  notice 
of  exception  was  given.   The  fourth  rule  of  Trinity  Term, 
1  Will.  4,  provides,  that  **  if  the  plaintiff  shall  not  give  one 
day's  notice  of  exception  to  the  bail  by  whom  such  affi- 
davit shall  have  been  made,  the  recognisance  of  such  bail 
may  be  taken  out  of  Court,  without  other  justificatiop 
than  such  affidavit."     But  that  rule  only  applies  to  cases 
where  bail  is  put  in  within  the  eight  days ;  if  the  she- 
riff allows  the  eight  days  to  elapse,  the  bail  must  jus- 
tify without  any  exception.    Rex  v.  Wilson  {a)  is  ex- 
pressly in  point.     There  it  was  held  that  the  abovemen- 
tioned  rule  does  not  apply  when  the  bail  are  put  in, 
in  that  mode,  after  the  regular  time  for  putting  in  bail 
has  expired,  but  that  in  such  case  the  bail  must  actu- 
ally justify  as  formerly.     If  the  bail  are  out  of  time,  then 

(a)  3  Dowl.  P.  C.  256. 
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Egeh.  4  Pk0t9  the  plaintiff  is  relieyed  from  the  necessity  of  excepting 
.JJJfl,    tothebaU. 

Rbz 

_,.  Tl  _  Peiersdarff,  contra. — This  rule  was  obtained  on  the 
MiooLUBx,  ground  that  the  sheriff  was  not  in  contempt:  the  caie 
cited  only  applies  where  he  is  in  default.  The  sheriff 
could  not  be  in  default  until  the  S8th ;  and  here  he  put  in 
bail  on  the  S5th.  The  judge's  order  requires  him  forth* 
with  to  put  in  and  perfect  special  bail.  IParie,  B.— Yei^ 
without  any  notice  of  exception.]  The  affidavit  of  suffi- 
ciency was  in  itself  a  compliance  with  the  rule  of  Trioitj 
Tenui  1  Will.  4j  and  with  the  judge's  order  to  put  in  and 
perfect  bail. 

Lord  AbingbRj  C.  B. — ^The  difficulty  is,  that  by  the 
order  the  sheriff  is  called  upon  to  perfect  bail  The 
Master  reports,  that  it  is  the  practice  for  the  sheriff  to 
put  in  and  perfect  bail  without  an  exception,  under  ci^ 
cumstances  like  the  present.  We  do  not  put  it  on  the 
ground  of  the  sheriff  being  in  contempt,  as  he  wsb  not  so 
until  the  38th. 

Parke,  B.— The  fourth  rule  of  Trinity  Term,  1  WiH 

4,  applies  to  the  ordinary  cases  of  bail  put  in  by  the  d^ 

fendant,  and  not  to  the  case  of  a  sheriff  bound  by  a  jadge'f 

order  to  put  in  and  perfect  bail. 

Rule  discharged. 


Wbtr«»OBi 


Savage  r.  Ashwin. 

XHIS  cause  was  referred  at  Nisi  Prius  to  a  barriiteff 
^^ITtTart^^.  the  costs  to  abide  the  event.  The  arbitrator  awarded  in 
toSbkte SI"  favour  of  the  plaintiff  on  part  of  the  first  and  accofld 
eT«it,  the  ar-     issues,  but  mthout  damages. 

bitrator  finds 

iniavorofthe  ^. 

dtltiidant  npoD  a  pica  wUdi  eoTen  Uie  wbola  came  of  actioii,  it  it  no  o^cctkm  to  the  awird  taw 
on  other  bniei  the  arbitrator  hu  (bund  for  the  plaintiff  without  damages. 
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Peier$dorff  moytA  to  tet  the  award  asidej  on  the  ground  ^BceA.  rf  Pkut, 

!uit  in  this  respect  it  was  not  final,  since  without  any  v....^^^^ 

Milages  there  could  be  no  taxation  of  costs ;  and  he  com-  Savaob 

ared  it  to  the  case  of  an  award  of  a  stet  processus,  which  AiHwiir. 
as  always  considered  bad. 

The  Court,  however,  on  enquiry,  ascertained  that  there 
as  a  plea  on  the  record  which  covered  the  whole  cause 
f  action,  and  upon  which  the  arbitrator  had  found  in 
iivour  of  the  defendant ;  and  they  therefore  held,  that  the 
rbitrator  bad  done  right  in  awarding  no  damages  on  those 
ssues  on  which  he  found  for  the  plaintiff  (a). 

Rule  refused. 

(«)  See  Frmikum  v.  Earl  of  Falmouth,  2  Ad.  &  £1L  452;  4  Ner.  & 
ifiii.330. 


DOWLER  r.  COLLIS. 

^LSSUMPSIT  for  goods  sold  and  delivered.    Pleas,  non-  Aitboogh  the 
^asompsit,  and  payment.     After  plea  pleaded,  but  before  fhrtTin™ion*to 
"ssue  joined,  a  rule  was  obtained  on  the  part  of  the  defend-  «*>»"««  *« 

"  *  Tenue  on  tpe- 

^nt,  to    change    the  venue  on  special  grounds.      The  cUi  grounds 
affidavit  in  support  of  the  motion  stated  that  the  action  until  after  ifMie 
^ai  commenced  before  the  period  of  credit  for  which  the  ^pfe'i^l^Md^* 
goods  were  sold  had  expired  ;  but  that  the  credit  having  focuofthecaw 

*^  ®  are  such  that 

Kince  expired,  he  had  tendered  to  the  plaintiff,  and  the  the  Court  can* 
plaintiff  had  accepted,  the  price  of  the  goods.  ^bat  the^sraes 

joined  mutt  be, 
the  applicatloo 

Hayes  shewed  cause. — The  application  is  premature,  may  be  granted 
It  is  laid  down  in  all  the  cases,  that  a  motion  to  change  the  joined, 
▼enue  on  special  grounds  cannot  be  made  until  after  issue 
Joioed,  smce  until  then  the  Court  cannot  see  what  may  be 
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BMch.  9f  Pkm,  the  question  in  dispute  at  the  trials  and  whether  the  specu/ 

v.^..,^*^    grounds  assigned  for  changing  the  venue  may  apply.^fle 

DowLta      referred  to  Archbold's  Practice  of  Country  Attoneji, 

COLLIB.        P*  ^8. 

Archboldy  contra, — The  general  rule  is  not  applicable  in 
such  a  case  as  the  present,  where  the  Court  are  in  s  litn- 
ation  to  see  what  must  necessarily  be  the  issues  joined. 
Nothing  remains  for  the  plaintiff  to  do  but  to  add  the  si^ 
militer  to  the  first  plea,  and  to  traverse  the  fact  of  psyment 
alleged  in  the  second. 

* 

Per  Curiam. — The  general  rule^  no  doubt,  is  as  hai 
been  stated ;  but  here  the  Court  cannot  fail  to  see  wbit 
the  issues,  as  ultimately  joined,  must  necessarily  be.  It 
is  plain  the  only  contest  now  between  the  parties  ii  u 
to  the  costs.  We  think,  therefore,  under  the  circum- 
stances, that  the  application  is  not  premature. 

Rule  absolute. 


Clarkson  and  Another,  Assignees,  r.  Parker. 

The  Court  hat  HuMFRE  Y  had  obtained  a  rule  calling  on  the  pUs- 
\^^Ul^'  tiffs  to  shew  cause  why  the  following  order  of  /*4fcri»» 
pendAotiyofthe  B,^  which  had  been  obtained  on  the  application  of  the 

ttat*  M  Geo*  2y  r.  ^  , 

28,  t.  S3,  to  or*  assignees  of  a  bankrupt,  should  not  be  rescinded,  on  tbe 

to  dettTerTbiU  ground  that  the  learned  judge  had  no  authority  to  make 

di^^'aSi'Lt  ^"^^  order  :—•'  I  order  that  Mr.  Archer,  the  defending 
Munt  for  monies  late  attorney,  within  three  weeks,  do  deliver  to  the  attomcj 

though  they  for  the  assignees  his  bill  of  costs  in  this  and  other  actiooii 

to  order  utoThe  including  those  of  a  judgment  obtuned  against  B.  C;  the 

uxed.  eicept  in  g^  j  ^iH  to  be  referred  to  the  Master  to  be  taxed,  the  altof 

the  cases  pro*  , , 

Yided  for  by      noy  of  the  assignees  undertaking  to  pay  him  a  rateaU^ 
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md  of  the  money  due  to  himi  if  any,  and  reflerring  ImA.  ^  FUa$9 


m  any  lien  to  which  he  may  be  entitled ;  the  said  Mr. 
er  to  give  credit  for  all  sums  of  money  received  by  hini 
rfaalf  of  the  bankrupt,**  &c.  It  was  admitted  that  the 
emi  done  was  not  of  a  nature  to  give  the  Court  juris- 
m  under  slat.  2  Geo.2,  c.  93,  8.3S. 

wmep  shewed  cause. — It  must  be  admitted  that  that 
of  the  order  which  rektes  to  the  taxation  of  the  bill 
>t  be  supported ;  but  it  is  submitted  that  the  Court 
Judge  had  power  to  make  such  an  order,  as  to 
est  of  the  terms  contained  in  it.  If  he  haa  received 
sioaey  into  his  hands,  the  Court  must  undoubtedly 
jurisdiction  over  hhn^  as  an  offikser  of  the  Court,  to 
lel  him  to  account  for  it.  And  the  terms  of  the  order 
a  hia  favour ;  for,  by  being  allowed  to  retain  his  Uen, 
placed  in  a  situation  preferable  to  that  of  any  other 
tor  under  the  bankruptcy. 

mfretff  contr j^. — The  Court  or  a  Judge  has  no  power 
der  an  attorney  to  deliver  his  bill  of  costs,  except  in 
I  cases  which  are  provided  for  by  SGeo.  S,  c.  23, 
,  namely,  where  it  relates  to  the  costs  of  an  action 
w  or  a  suit  in  equity.  [Parkcf  B. — The  case  of  Ex 
?  Aitkin  (a)  is  expressly  in  point.  There  the  Court  of 
fs  Bench  decided,  that  *'  where  the  employment  of 
ittomey  is  so  connected  with  his  professional  charac- 
is  to  afford  a  presumption  that  his  character  formed 
[round  of  his  employment  by  the  client,  there  the  Court 
exercise  jurisdiction :"  and  I  am  not  aware  that  that 
has  ever  been  overruled.  Alderson,  B. — ^And  in  Ex 
e  Arrowsmiih  (6),  Lord  Eldon  said,  that  **  the  juris- 
on  to  tax  the  bills  of  attornies  and  solicitors,  as  offi- 

(a)  4  B.  &  Aid.  47.  (h)  13  Yes.  126. 


isas. 
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Etch,  of  PUai,  cer8  of  the  Court,  subsisted  long  before  the  statute."] 

Those  cases  were  determined  at  a  time  when  it  wn 
thought  thatf  independently  of  the  provisions  of  the  stit 
2  Geo*  2,  c.  S3,  the  Courts  had  a  power  to  refer  an  attor- 
ney*s  bill  for  taxation*  Thus,  in  Wilson  t.  Guiheridge  (s)i 
it  was  held  that  the  Court  would  order  an  attorney's  biD  to 
be  taxed,  though  it  consisted  merely  of  a  charge  for  drawiDf 
a  warrant  of  attorney,  and  attending  the  defendant  le- 
slpectingit:  and  the  Court  said,  ''We  have  a  paramoimt 
jurisdiction,  independently  of  the  statute,  to  refer  an  tVtm* 
ney*s  bill  for  taxation."  But  it  has  been  clearly  settled 
by  subsequent  decisions,  that  the  Courts  have  no  power 
to  order  an  attorney's  bill  to  be  taxed,  unless  it  be  for  a 
proceeding  at  law  or  in  equity :  Clutterbuek  y.  Cambei  (iV 
Burton  v*  Chatterton  (c).  So  that  the  former  authoritiefi 
which  decided  that  the  Courts  had  power  to  compel  in 
attorney  to  deliver  a  bill,  were  founded  on  the  idea  that 
they  had  power  to  order  a  bill  to  be  taxed,  which  it 
appears,  by  the  subsequent  cases,  they  had  not. 

Parke,  B. — There  have  been  instances  innumerable  ia 
which  orders  have  been  made  for  an  attorney's  bill  to  be 
delivered,  without  any  thing  more  being  said*  I  do  not  see 
why  any  restriction  should  be  placed  upon  the  authority  of 
a  Judge  to  order  the  attorney  to  deliver  his  bill,  in  order  to 
let  his  client  know  how  much  he  is  in  his  debt.  Whenonce 
in  possession  of  a  signed  bill,  it  would  be  in  the  discretioeof 
the  party  whether  he  would  afterwards  apply  to  the  Court 
to  have  it  taxed,  undertaking  to  pay  the  amount  found  io 
be  due ;  and  the  question  might  then  arise  whether  it  oogbt 
to  be  taxed  or  not : — but  I  have  no  doubt  as  to  the  right  of 
the  client  to  insist  on  his  attorney's  letting  him  know  wbatis 

(a)  3  B.  &  Cr.  157.  {h)  5  B.  &  Ad.  401. 

(c)  3  B.  &  Aid.  486. 
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oe  to  him.    The  rule  must  therefore  be  absolute  so  far  Exeh,  of  PUtu, 

1838 
relates  to  striking  out  that  part  of  the  order  which     n_^^^^ 

peaks  of  the  taxation  of  the  bill  and  the  undertaking  to      Clarkson 

ay  the  same  by  the  assignees,  but  discharged  as  to  the       paiu^eil 


AldbbsoNi  B. — The  object  of  the  statute  2  Geo.  S,  c.  2S, 

as  to  restrain  the  right  of  the  attorney  in  proceeding 

his  client ;  for,  previous  to  that  act,  he  had  always 

right  to  have  the  reasonableness  of  his  bill  determined 

a  jury;   whereas  now,  before  bringing  an  action,  it 

lUst  be  delivered,  and  thus  become  liable  to  taxation. 

Sttt  that  statute  is  quite  independent  of  the  general  power 

of  the  Court  to  compel  him,  under  proper  circumstances, 

CO  deliver  a  bill,  and  there  are  numerous  cases  to  which 

the  statute  has  no  reference  at  all. 

Gurnet,  B.,  concurred. 

Rule  discharged,  except  so  far  as  related  to 
the  taxation  of  the  bill,  and  the  under- 
taking to  pay  by  the  assignees. 


r 


Badnall  v.  Haylay. 

XHE  plaintiff,  at  the  commencement  of  the  action,  being  when  security 

resident  out  of  the  jurisdiction  of  the  Court,  the  defend-  been*gWen*by 

,^4       ^t  had  applied  for  and  obtained  the  usual  bbnd  as  a  *  pontiff  re- 

u  1-  — ;  '^  *^  tiding  out  of  the 

^  i         security  for  costs*  jurisdiction,  the 

•^-*   *  Court  will  not 

-^f-jA  order  the  bond 

;  Whateley  now  moved  for  a  rule  to  shew  cause  why  the  to  be  delivered 

I       Wd  should  not  be  delivered  up  to  be  cancelled,  on  the  ceiled  before  the 

ground  that  the  plaintiff  had  since  then  come  to  reside  in  ^JJ  thelliiej^d' 

ground  that  the 
j  plaintiff  has  since  returned  to  England,  with  the  intention  of  permanently  remaining. 

(  VOL.  IV.  O  O  M.  W. 


X.    \ 


.wo 
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Exch.  of  Pleas,  En£[Ian(l.     The  affidavit  stated  that  the  plaintiff  had  re- 

1838  .  . 

'  ^  turned  to   England  with   the  intention   of  permanently 

Badnall  remaining  here. 


V. 

Hatlat. 


Parke,  B. — There  is  no  precedent  for  such  a  rule.  I 
think  that  the  bond  must  remain  during  the  continuanee 
of  the  suit,  otherwise  any  casual  visit  to  this  country 
within  that  period,  will  be  converted  into  a  residence  here. 

Alderson,  B. — Intermediate  costs  may  have  been  in- 
curred, for  which  this  bond  is  and  ought  to  remain  a 
security.  This  will  also  prevent  the  inconvenience  of  a 
second  application  for  security  hereafter,  should  the  plain- 
tiff go  abroad  again  before  the  action  is  terminated. 

Rule  refused. 


HoDsoLL  9.  Wise. 

A  cause  was  X  HIS  cause  was  referred  at  Nisi  Prius  to  a  barrister; 
Prius,  by  an  or-  and  it  was  directed,  by  the  order  of  reference,  that "  the 
tLt^iuted""    P'*»'"^8  ^«  ^'^^  »"'*  (»f  ^^^  arbitrator  should  think  fit)  and 

*'  that  the  wit- 
nesses should 
bo  examined 
upon  oath,  to 
be  taken  before 


their  respective  witnesses  should  be  examined  upon  oath» 
to  be  taken  before  me/*  (the  Judge  at  Nisi  Prius),  or  some 
other  Judge  of  the  court  of  exchequer,  or  before  a  com- 
roe"  (the  Judge  missioner  appointed  to  take  affidavits  in  the  said  Court." 

of  Assise,)  "or  •  * 

An  objection  was  made,  before  the  arbitrator,  thattbis 
clause  took  away  his  power  of  swearing  the  witneasea;  but 
he  being  of  a  contrary  opinion,  overruled  the  objectiofli 
and  administered  the  oath  to  them*  Warren  had  on  a 
former  day  obtained  a  rule  to  shew  cause  why  the  cer- 
tificate of  the  arbitrator  should  not  be  set  aside  on  the 
ground  that  the  arbitrator  had  acted  improperly  ^' 
viitliout  authority  in  swearing  the  witnesses. 


some  other 
Judge  of  the 
Court  of  Ex- 
chequer, or 
before  a  com- 
missioner ap- 
pointed to  take 
aifidavits  in  ilic 
same  Couit:" — 
Heid,  that  this 
clause  did  not 
exclude  the 
giMieral  power 
ot  the  arbitrator 
to  administer 
an  oath  to  such  wiuiesses,  under  3  &  4  Will.  4,  c.  42,  s.  41. 
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Humfrey  shewed  cause. — The  statute  3  &  4  Will.  4,  c.  ^^^h.  of  PUas, 

4^,  s.  41,  empowers  every  arbitrator  to  whom  a  cause  is     v . 

referred,  to  swear  the  witnesses :  it  enacts  that  *'  where  Hodsoll 
in  any  order  of  reference  it  shall  be  agreed  that  the  wit-  ^"'gp 
nesses  on  such  reference  shall  be  examined  on  oath,  it 
shall  be  lawful  for  the  arbitrator,  and  he  is  hereby  au- 
thorized and  required,  to  administer  an  oath  to  such  wit- 
nesses,'* &c.  It  may  be  somewhat  doubtful,  whether  any 
parties  have  power,  by  private  agreement,  to  take  away 
the  operation  of  this  statute;  but  if  they  have,  the  agree- 
ment for  that  purpose  should  be  framed  in  much  clearer 
terms  than  the  present,  and  shew  beyond  all  doubt  that 
such  was  the  meaning  of  the  parties.  The  terms  of  the 
order  of  reference,  if  it  is  to  be  construed  so  extensively, 
would  take  away  the  power  of  swearing  the  witnesses,  not 
only  from  the  arbitrator,  but  from  any  Judge  in  West- 
minster Hall,  if  he  did  not  belong  to  the  Court  of  Ex- 
chequer, which  it  is  scarcely  possible  either  the  parties  or 
the  Judge  at  Nisi  Prius  could  ever  have  intended. 

Warren^  contra. — It  is  clear  that  the  order  of  reference 
is  based  upon  the  agreement  between  the  parties,  and 
there  cannot  be  a  doubt  that  they  had  a  right  to  waive 
the  operation  of  the  statute ;  and  here  they  have  agreed 
that  the  reference  shall  not  be  conducted  according  to  the 
provisions  of  the  act,  but  in  the  mode  expressed  in  the 
order.  The  arbitrator  must  strictly  follow  the  power 
conferred  upon  him;  but  here  he  has  taken  upon  him- 
self a  power  which  the  parties  did  not  give  him. 

Parke,  B. — This  case  does  not  come  before  the  Court 
without  consideration,  as  we  considered  it  at  the  time  the 
rule  was  granted,  and  I  think  it  would  have  been  better 
had  the  rule  been  refused  in  the  first  instance.  The  act 
provides,  that  if  it  be  agreed  in  the  submission  that  the 
witnesses  shall  be  examined  on  oath,  the  arbitrator  shall 
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Exch,  of  Pleas,  havc  power  to  administer  it.     Here  the  submbsion  does 
^  contain  such  a  clause,  and  the  question  is,  do  the  additionil 

words  limit  the  power  of  the  arbitrator  in  this  respect,  or 
are  they  merely  cumulative  ?  If  the  word  "  only "  htd 
been  inserted,  and  the  submission  had  provided  that 
the  witnesses  were  to  be  sworn  before  a  Judge  or  a  coo- 
missioner  only,  that  might  have  had  the  effect  of  taking 
away  the  arbitrator's  power  to  do  so:  but  it  wouU 
have  been  highly  improper  to  have  inserted  sach  a 
clause,  and  I  do  not  think  that  any  Judge  at  Nisi 
Prius  would  sanction  such  a  proceeding;  indeed,  even 
the  present  condition  is  improper,  and  one  which  ought 
not  to  have  been  introduced.  However,  as  it  has  been 
introduced,  we  are  bound  to  put  a  construction  upon  it! 
and  we  think  that  these  words  are  altogether  cumulative, 
and  not  restraining ;  and  that  the  effect  of  them  is  to 
give  an  additional  power  to  that  which  the  act  gives, 
without  divesting  the  arbitrator  of  his  general  autboritj 
under  it.  This  rule  must  therefore  be  discharged  with 
costs. 


Alderson,  B.  and  Gurnet,B.,  concurred. 

Rule  discharged  with  costs. 


A  parol  license 
from  A.  to  B. 
to  enjoy  an 
easement  over 
A.'s  land,  is 
countermand- 
able  at  any 


Wallis  r.  Harrison  and  Others. 

(^ASE  by  the  plaintiff,  as  reversioner,  for  damage  done 
to  a  close  in  the  possession  of  his  tenant,  by  digging 
up  the  soil,  and  making  embankments  and  a  railway 
over  it. 


time  whilst  it 

remains  executory;  and  if  A.  conveys  the  land  to  another,  the  license  is  determioed  it  onct, 
without  notice  to  B.  of  the  transfer,  and  B.  is  liable  in  trespass  if  he  afterwards  eaten  upon  the  lasdi 
When  the  profcrt  of  a  deed  is  requisite,  it  is  not  sufficient  to  allege  as  an  excuse,  "  that  the  deed 
was  delivered  to  the  opposite  party." 
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The  defendants  pleaded  six  pleas.     In  the  second  plea  Exch,  of  Pieat, 

1838 
Zbey  justified  under  an  indenturei  bearing  date  the  26th     v^_^^^ 

of  October,  18S3,  whereby  the  Dean  and  Chapter  of  the       Wallis 
Cathedral  Church  of  Durham,  being  seised  in  fee  of  cer-      Harrison. 
ttain  lands,  of  which  the  close  in  question  was  parcel, 
granted  and  demised,  and  certain  other  parties  therein 
snentioned  granted,  ratified,  and  confirmed  unto  the  de- 
fendants, full  liberty  to  enter  on  the  said  lands,  and  make 
A  main-way,  a  bye-way,  and  certain  cuts  for  the  carriage 
of  merchandize  across  the  same,  for  the  term  of  twenty- 
one  years,  at  the  rent  of  60/.  per  annum.     On  this  plea 
issue  was  joined.     The  defendants  also  pleaded,  fifthly, 
that  before  the  time  when,  &c.,  and  before  the  said  close 
1)ecame  the  close  of  the  plaintiff,  to  wit,  on  the  Ist  of 
January,  1831,  the  defendants  applied  to  the  said  Dean 
and  Chapter,  and  other  parties  to  the  indenture  in  the 
Sod  plea  mentioned,  for  Hcense  to  make  over  the  said 
dose  in  the  indenture  mentioned,  in  which  &c.,  the  said 
road,  &c.,  and  the  said  Dean  and  Chapter  being  then  seised 
in  their  demesne  as  of  fee  in  the  premises,  it  was  agreed 
letween  the  defendants  and  the  said  Dean  and  Chapter 
and  the  other  parties,  &c.,  that  the  defendants  should 
bave  such  license,  liberty,  power,  and  authority  to  enter 
into  and  upon  the  said  close,  and  to  form,  make,   and 
Quuntain  a  certain  main  road  and  byeways  and  cuts,  &c., 
^d  that  the  said  Dean  and  Chapter,  and  the  said  other 
parties,  should  grant,  ratify,  and  confirm  the  same  to  the 
defendants;  and  thereupon,  and  long  before  the  plaintiff  or 
any  person  whose  estate  or  interest  he  now  hath,  had  any 
estate  or  interest  in  the  said  close  in  which  &c.,  to  wit,  on 
the  Ist  January,  1831,  the  said  Dean  and  Chapter,  and  the 
^d  other  parties,  gave  and  delivered  to  the  defendants 
^t  their  request  possession  and  occupancy  of  the  said  way- 
^ave,  &c.,  over  which  the  said  main  road  and  byeway  and 
<^uts  &c.,  now  are  and  at  the  said  time  when  &c.,  had  been 
^Constructed,  for  the  purpose  of  making  the  samc^  with 
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Ezch.  of  PUast  leELYC,  licensc,  and  authorityto  the  defendants  to  enter  and 

1838 
V     ^  '  .     set  out  the  same  &c. ;  whereupon  the  defendantSy  before 

Wallis  the  plainti£P  had  any  interest  in  the  close,  entered  and  set 
Harrison.  ^"^  ^^^  Same,  and  made  the  said  main  way  &c.,  for  the  pur- 
pose of  making  the  said  road,  &c. ;  and  the  defendants 
further  say,  that  afterwards,  in  pursuance  of  the  said 
agreement,  and  of  the  said  possession  so  given,  to  wit,  oo^ 
the  26th  of  October,  1833,  by  an  indenture  made  betweec:^ 
&c.,  the  said  Dean  and  Chapter  granted  and  demised,  ao 
granted  and  ratified  and  confirmed,  unto  the  defendan 
such  full  and  free  liberty,  power  and  authority,  to  ent 
upon  the  said  close,  and  to  form,  make,  and  maintain  tl^^ 
said  road,  &c.,  and  maintain  the  said  possession,  &c.  Tbe 
plea  then  proceeded  to  aver  that  the  defendants,  by  virrue 
of  the  said  possession,  authority,  license,  and  indenture 
last  aforesaid,  possessed  and  enjoyed  the  said  way-leare, 
and  entered  on  the  premises  for  the  purpose  of  forming 
the  said  main  road,  and  formed  and  continued  the  said 
main  road  until  the  time  when  &c.,  and  for  that  purpose, 
and  in  so  doing,  unavoidably  committed  the  said  trespasses, 
&c.  The  6tli  plea  was,  that  the  railway  in  question  had 
formerly  been  the  joint  property  of  the  defendants  and 
the  plaintiff,  and  that  by  indenture  bearing  date  the  16tbof 
July,  1832,  made  between  the  defendants  and  the  plaintiffi 
(which  said  indenture,  sealed  with  the  seals  of  the  plmntiff 
and  defendants,  the  defendants  were  unable  to  bring  M^ 
Court,  the  same  having  been  delivered  to  the  plainiiff)i 
the  plaintiff  had  disposed  of  all  his  interest  in  the  said 
railway. 

The  plain tifl' having  craved  oyer  of  the  indenture  in  the 
5th  plea  mentioned,  set  out  the  deed,  and  then  demurred 
specially  to  that  plea,  on  several  grounds;  and  aIsod^ 
niurrcd  to  the  sixth  on  this  ground  (amongst  others),  that 
the  excuse  given  in  it  for  not  making  profert  of  the  inden- 
ture of  the  Kith  of  July,  1832,  was  insufficient  inlaw, 
•loiiidci-  in  denuirrer. 
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fV,H.  Jf^a/^o/i.  in  support  uf  the  demurrer. — The  excuse  ^f*-  «/  '*'«•«» 

.  .  .  .  1838. 

^iven  in  the  sixth  plea  is  not  sufficient  to  dispense  with  '    '  ^ 

tlie  profert.     If  the  party,  in  pleading  a  deed,  states  it       Wallis 
to  be  in  the  possession  of  the  opposite  party,  as  in  a  writ      Harrison. 
of  dower,  if  the  tenant  alleges  a  detinue  of  charters  by 
the  demandant,  or  where  a  man  claims  by  statute  mer- 
chant or  statute  staple,  profert  will  be  di>pensed  with  ; 
JVymark^s  case  (a) ;  or  even  if  it  be  averred  that  the  in- 
strument was  lost  by  time  or  accident :  Read  v.  Brook- 
man  {b):  but  here  it  is  only  alleged  that  the   deed  was 
delivered  to  the  plaintiff,  without  staling  that  it  is  now  in 
his  possession,  or  what  has  become  of  it.     l^Parke,  B. — 
The  excuse  for  the  want  of  profert  is  clearly  insuiBcient.] 
Then  the  fifth  plea   is  bad    for  several   reasons;    first, 
because  the  right  of  making  this  main  road  was  a  matter 
which  lay  in  grant,  and  could  only  be  conferred  by  deed, 
and  not  by  parol ;  and  the  deed  mentioned  in  the  plea,  as 
it  appears  on  oyer,  does  not  amount  to  a  confirmation  of 
any  prior  license  by    deed.     Then,  on  another  ground, 
it  is  a  principle  that  every  deed  must  be  pleaded  accord- 
ing to  its  legal  effect  and  operation ;  now,  this  deed  is 
pleaded  as  a  grant  and  also  as  a  confirmation,  either  of 
which  would  be  a  sufiicicnt  answer  of  itself;  so  that  the 
plea  is  double  and  uncertain,  and  is  bad  on  that  ground 
also. 

IIogginStContraL. — It  must  be  admitted  that  the  sixth  plea 
cannot  be  supported.  But  the  fifth  plea  is  ^ood,  as  shewing 
a  license  from  a  former  owner  of  the  close,  which  continues 
in  force  until  notice  is  given  of  its  revocation.  Admitting 
that  that  license  was  countermand  able  by  a  subsequent  con- 
veyance of  the  close  to  the  plaintiff,  it  is  not  competent  to 
him  to  treat  the  defendants  as  trespassers,  without  first 
giving   them  notice  of  the  conveyance,  l>y  the  effect  of 

00  5  Rep.  75,  a.  (h)  .ST.  R.  151. 
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Exeh,  of  Pleat,  which  their  title  to  the  easement  is  taken  awayi  and  to 
^  '  ^     which  they  were  neither  parties  nor  privies.     Webb  v. 
Wallii       Paternoster  (a)  is  an  authority  to  that  effect.     There  the 
Harrison,     owner  of  a  dose  had  given  a  party  a  license  to  place  a 
cock  of  hay  upon  it,  until  he  should  be  able^conveniendj^ 
to  sell  it    The  owner  of  the  close  subsequently  leased  i^ 
to  the  defendant  for  a  term  of  years,  who  put  in  aoir^ 
cattle  which  eat  the  hay^  for  which  trespass  was  brought 
It  was  held  by  Montague,  C.  J.,  and  Haughton,  J.,  IW 
deridge,  J.,  being  of  a  contrary  opinion,  that  the  plaintiff, 
under  such  circumstances,  was  entitled  to  notice.    If  tint 
be  so,  it  was  incumbent  on  the  plaintiff  to  shew  that  the 
defendants  had  had  notice,  and  it  was  not  for  tbem  to 
shew  that  they  had  not.     It  is  clear  that  the  dean  and 
chapter  could  not  have  maintained  trespass  against  the 
defendants  without  notice ;  and  it  is  difficult  to  see  how 
any  person  who  claims  under  them  can  be  in  a  better 
situation. 


! 


Watson,  in  reply. — Webb  v.  Paternoster  is  dirtin- 
guishable  from  the  present  case,  as  that  was  the  case  of  a 
license  executed :  here  it  is  wholly  executory.  In  Wister 
V.  Brockwell  (6),  that  distinction  was  taken,  and  it  wu 
there  held  that  a  license  to  put  a  skylight  over  an  aiet 
could  not  be  recalled  at  pleasure  after  it  had  beerffitt 
cuted  by  the  grantee.  Hewlins  v.  Shippam  (c)  is  so 
authority  to  the  same  effect.  It  would  be  absurd  to  boU 
that  notice  should  be  required ;  the/[party  in  the  eojoj- 
ment  of  an  easement  is  bound  to  take  notice  who  is  the 
owner  of  the  inheritance. 

Lord  AuiNGEK,  C.  B. — I  am  of  opinion  that  the  plesi> 
bad  on  special  and  on  general  demurrer.     It  is  an  attempt 

(a)  Palm.  71 ;  Pnpham,  161 ;  2         (c)  6  B.  &  C.  221;  7  D.  &R- 
Rol.  R.  143.  783. 

(b)  8  East,  aOvS. 
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to  shew  a  species  of  title,  or  to  set  up  an  excuse  under  ^dh.  of  PUat, 

1888 

colour  of  a  deed,  the  precise  operation  of  which  is  not  '  ^ 

sufficiently  shewn.  If  the  deed  had  been  executed  be-  Wallis 
fore  the  plaintiff  had  any  interest  in  the  property,  or  Harrison. 
had  entered  on  the  soil,  it  would  have  operated  as  a 
good  defence  as  pleaded ;  because  it  is  pleaded  as  a 
confirmation  of  a  parol  authority  to  make  the  rail-road, 
which  had  been  given  before  the  plaintiff  had  any  in- 
terest in  the  close,  and  which  would  then  have  remained 
in  force  notwithstanding  the  change  of  property.  But 
the  plea  does  not  shew,  with  any  distinctness,  whe- 
ther the  deed  was  executed  before  or  after  the  plaintiff's 
mterest  in  the  locus  in  quo,  and  for  that  uncertainty  is 
bad.  Then,  treating  it  as  a  plea  of  license,  I  think  it  is 
bad  on  general  demurrer,  because  a  mere  parol  license 
to  enjoy  an  easement  on  the  land  of  another  does  not  bind 
the  grantor,  after  he  has  transferred  his  interest  and  pos- 
session in  the  land  to  a  third  person.  I  never  heard  it 
supposed,  that  if  a  man  out  of  kindness  to  a  neighbour 
allows  him  to  pass  over  his  land,  the  transferee  of  that 
land  is  bound  to  do  so  likewise.  But  it  is  said,  that 
the  defendant  should  have  had  notice  of  the  transfer. 
That  is  new  law  to  me.  A  person  is  bound  to  know  who 
is  the  owner  of  the  land  upon  which  he  does  that  which, 
prim&  facie,  is  a  trespass.  Even  if  this  were  not  so,  I 
thmk  the  defendants  ought,  in  excuse  of  their  trespass, 
to  have  pleaded  the  fact  that  they  had  no  notice  of  the 
transfer.  It  is  true,  it  would  be  the  assertion  of  a  negative, 
bat  I  think  this  would  be  one  of  those  cases  where,  to 
make  a  title  or  excuse  good,  a  negative  should  be  shewn 
on  the  pleadings,  even  if  the  proof  of  the  affirmative 
might  be  on  the  opposite  party.  As  to  the  case  of  Webb 
^.  PaiemosteTf  the  grant  of  the  license  to  put  the  hay 
stack  on  the  premises  was  in  fact  a  grant  of  the  occupa- 
tion by  the  haystack,  and  the  party  might  be  considered 
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Exch.  of  Pleat,  in  possession  of  that  part  of  the  land  which  the  haystack 


1888. 


Wallii 


occupied,  and  that  might  be  granted  by  parol. 


„    ^'  Parke.  B. — I  am  of  the  same  opinion.    If  the  justifi- 

1URRI80N.  ^  ^  "^  "^ 

cation  is  made  to  rest  on  a  supposed  grant  from  the  Dean 
and  Chapter,  I  think  the  plea  is  bad,  because  it  does  nc^ 
state  that  the  deed  was  executed  before  the  plaintiflTbecan^ 
entitled.     Then,  with  regard  to  the  license,  the  plea    ^ 
bad  in  substance.     We  are  not  called  upon  in  this  c%f^ 
to  consider,  whether  a  license  to  create  or  make  a  mi/, 
road,  granted  by  a  former  owner  of  the  soil,  is  counfie^ 
mandable  after  expense  has  been  incurred  by  the  licensee, 
which  was  the  question  in  Winter  v.  BrockweU;  for  it  it 
not  alleged  that  there  has  been  any  expense  incurred  in 
consequence  of  the  license,  and  therefore  it  remains  exe- 
cutory :  and  I  take  it  to  be  clear,  that  a  parol  execuiory 
license  is  countermandable  at  any  time ;  and  if  the  owner 
of  land  grants  to  another  a  license  to  go  over  or  do  any 
act  upon  his  close,  and  then  conveys  away  that  close,  there 
is  an  end  to  the  license;  for  it  is  an  autliority  only  with 
respect  to  the  soil  of  the  grantor,  and  if  the  close  ceases 
to  be  his  soil,  the  authority  is  instantly  gone.   Webbs,  Pa* 
ternoster  is  very  distinguishable  from  this  case,  for  there 
the  license  was  executed,  by  putting  the  stack  of  bay  on 
the  land;  the  plaintiffs  there  had  a  sort  of  interest,  against 
the  licensor  and  his  assigns;  but  a  license  executory  is  a 
simple  authority  excusing  trespasses  on  the  close  of  the 
grantor,  as  long  as  it  is  his,  and  the  license  is  uncoun* 
termanded,  but  ceases  the  moment  the  property  passes  to 
another. 


GuKNEY,  B.,  concurred. 


Judgment  for  the  plaintiff 
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Eich.  of  PUat, 
1838. 


MEMORANDUM. 

arday  the  8th  of  December,  died  the  Honourable 
*s  AUan  Parky  Knt.,  one  of  the  Judges  of  the 
Common  Pleas  since  Michaelmas  vacation,  1815. 
succeeded  by  The  Right  Honourable  Thomas 
Chief  Judge  of  the  Court  of  Bankruptcy,  who 
d  to  the  degree  of  the  coif,  and  gave  rings  with 
0  Judicium  parium.  He  took  his  seat  on  the 
of  Hilary  Term. 


END   OF    MICHAELMAS   TERM* 


REPORTS    OF    CASES 


ARGUED  AND  DETERMINED 


IN 


Wbt  (tonvt^  of  IBxt'btqnttf 


AND 


IBx^tq^ntv  (tiamttv. 


HILARY  TERM,  2  VICTORIiE. 


REGULA  GENERALIS- 

Forms  of  Writs  as  framed  by  the  Judges j  purtuani 
to  tlie  Statute  I  &  2  Vict.  c.  IIO. 

Hilary  Vacation,  2  Vict. 

Exch.  rf  Picas,  It  is  ordered,  That  the  following  forms  of  wri^ 
^  ^^^^'  ^     framed  by  the  Judges  pursuant  to  the  statute  1  &  2  Vi^^ 
c.  110,  8. 20,  be  used  from  and  after  the  first  day  of  Mar^ 
next,  with  such  alterations  as  the  nature  of  the  action,  tt^^ 
description  of  the  Court  in  which  the  action  is  dependin^^ 
the  character  of  the  parties,  or  the  circumstances  of  \\^^ 
case  may  render  necessary,  but  that  any  variance,  nC^^ 
being  in  matter  of  substance,  shall  not  affect  the  validit,    '^' 
of  the  writs  sued  out. 

No.  1. 
Writ  of  elegit         Victoria,  by  the  Grace  of  God,  of  the  United  Kingdon^^ 
iiponajudg-      yf  Qreat  Britain  and  Ireland,  Queen,  Defender  of  th^  ^ 

incnt  lu  the  ' 
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faith,  to  the  Sheriff  of greeting.    Whereas  A.  B.,  JS«?*.  «/  Pi^tu, 

lately  in  our  Court  before  us  at  Westminster,  by  the  . 

judgment  of  the  same  Court,  recovered  against  C.  D.  Court  of 

/•,  which,  in  our  said  Court  before  us,  were  adjudged  in^wi'actioirof 

to  the  said  A«  B.,  for  his  damages  which  he  had  sustain-  ^"^mpsit. 
ed,  as  well  on  occasion  of  the  not  performing  of  certain 
promises  and  midertakings  then  lately  made  by  the  said 
CD.  to  the  said  A*  B.  as  for  his  costs  and  charges  by  him 
about  his  suit  in  that  behalf  expended,  whereof  the  said 
C.  D.  is  convicted,  as  appears  to  us  of  record,  and  after- 
wards the  said  A.  B.  came  into  our  said  Court  before  us, 
and,  according  to  the  form  of  the  statutes  in  such  case 
made  and  provided,  chose  to  be  delivered  to  him  all  the 
goods  and  chattels  of  the  said  C*  D.  in  your  bailiwick, 
except  his  oxen  and  beasts  of  the  plough,  and  also  all  such 
lands,  tenements,  rectories,  tithes,  rents,  and  heredita- 
ments, including  lands  and  hereditaments  of  copyhold  or 
customary  tenure,  in  your  bailiwick,  as  the  C.  D*,  or  any 
person  in  trust  for  him,  was  seised  or  possessed  of  on  the 

• —  day  of  — ,  in  the  year  of  our  Lord (a),  on 

^hich  day  the  judgment  aforesaid  was  entered  up,  or  at  any 
^une  afterwards,  or  over  which  the  said  C.  D.  on  the  said 

' day  of (a),  or  at  any  time  afterwards,  had  any 

disposing  power  which  he  might,  without  the  assent  of  any 
<>ther  person,  exercise  for  his  own  benefit,  to  hold  to  him 
^he  said  goods  and  chattels  as  his  proper  goods  and  chat- 
tels, and  to  hold  the  said  lands,  tenements,  rectories, 
tithes,  rents,  and  hereditaments  respectively,  according  to 
the  nature  and  tenure  thereof,  to  him  and  to  his  assigns, 
According  to  the  form  of  the  said  statutes,  until  the 
damages  aforesaid,  together  with  interest  upon  the  said 

^Um  of /.,  at  the  rate  of  four  pounds  per  centum  per 

^Unum,  from  the  day  of ,  in  the  year  of  our 

(a)  The  day  on  which  judgment  was  entered  up. 
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Bjteh.  of  PUast  Lord  (a),  shall  have  been  levied.     Therefore  we 

1839 

command  you,  that  without  delay  you  cause  to  be  it- 

livered  to  the  said  A.  B.  by  a  reasonable  price  and  extent, 
all  the  goods  and  chattels  of  the  said  C.  D.  in  your  baiii- 
wicky  except  his  oxen  and  beasts  of  the  plough,  and  alio 
all  such  lands,  tenements,  rectories,  tithes,  rents,  and 
hereditaments,  including  lands  and  hereditaments  of  copy- 
hold or  customary  tenure,  in  your  bailiwick,  as  the  said  C.  D., 
or  any  person  in  trust  for  him,  was  seised  or  possessed  ofon 

the  said day  of (6),  or  at  any  time  afterwards,  or 

over  which  the  said  C.  D.  on  the  said day  of '(b), 

or  at  any  time  afterwards,  had  any  disposing  power, 
which  he  might  without  the  assent  of  any  other  person 
exercise  for  his  own  benefit,  to  hold  the  said  goods  and 
chattels  to  the  said  A.  B.  as  his  proper  goods  and  chat- 
tels; and  also  to  hold  the  said  lands,  tenements,  re^ 
tories,  tithes,  rents,  and  hereditaments  respectively,  a^ 
cording  to  the  nature  and  tenure  thereof,  to  him  and  to 
his  assigns,  until  the  damages  aforesaid,  together  with 
interest  as  aforesaid,  shall  have  been  levied.  And  in  what 
manner  you  shall  have  executed  this  our  writ,  make  appear 
to  us  at  Westminster,  immediately  after  the  ezecatiofl 
thereof,  under  your  seal,  and  the  seals  of  those  by  whose 
oath  you  shall  make  the  said  extent  and  appraiaemeot, 
and  have  here  then  this  writ. 

Witness,  Thomas  Lord  Denman,  at  Westminster,  the 
day  of ,  in  the  year  of  our  Lord • 

No.  2. 
Writ  of  elegit         Victoria,  by  the  Grace  of  God,  of  the  United  Kingd<® 
fn  the'co^'^^  of  Great  Britain  and  Ireland,  Queen,   Defender  of  the 

(a)  The  day  on  which  the  judjr-  from  the  Ist  day  of  October, « 

ment  was  entered  up ;  or,  in  caac  the  year  of  our  Lord»  1838. 

the  judgment  was  entered  up  prior  (6)  The  day  on  which  the  jo^T 

to  the  lat  of  October,  1838,  say,  ment  was  entered  up. 
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Faith,  to  the  sheriff  of greeting.     Whereas,  lately  in  Excb.  of  Pleat, 

our  Court  before  us  at  Westminster,  by  a  rule  of  the  said  _. 

Court,  intituled,  &c.  [as  the  case  may  be]^  the  sum  of /.  of  Queen's 

was  by  the  said  Court  ordered  to  be  paid  by  C.  D.  to  A.  B.,  men^t  of*money. 
and  afterwards  the  said  A.  B.  came  into  our  said  Court  be- 
fore usy  and,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  chose  to  be  delivered  to  him  all  the 
goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick,  ex- 
cept his  oxen  and  beasts  of  the  plough,  and  also  all  such 
lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments, 
including  lands  and  hereditaments  of  copyhold  or  customary 
tenure,  in  your  bailiwick,  as  the  said  C.  D.  or  any  person 

in  trust  for  him,  was  seised  or  possessed  of  on  the day 

of ,  in  the  year  of  our  Lord (a),  on  which  day 

the  said  rule  was  made,  or  at  any  time  afterwards,  or  over 

which  the  said  C.  D.  on  the  said        *  day  of (a),  or 

at  any  time  afterwards,  had  any  disposing  power  which 
he  might  without  the  assent  of  any  other  person  exercise 
ibr  his  own  benefit,  to  hold  to  him  the  said  goods  and 
chattels  as  his  proper  goods  and  chattels,  and  to  hold  the 
aaid  lands,  tenements,  rectories,  tithes,  rents,  and  here- 
ditaments respectively,  according  to  the  nature  and  tenure 
thereof,  to  him  and    to  his  assigns,  until   the  said   sum 

of /.,  together  with  interest  upon  the  said  sum  of 

L,  at  the  rate  of  four  pounds  per  centum  per  annum, 

from  the  said day  of ,  in  the  year  of  our  Lord 

(6),  shall  have  been  levied.    Therefore  we  command 

you,  that  without  delay  you  cause  to  be  delivered  to  the 
Said  A.  B.  by  a  reasonable  price  and  extent,  all  the  goods 
^nd  chattels  of  the  said  C.  D.  in  your  bailiwick,  except 
liis  oxen  and  beasts  of  the  plough,  and  also  all  such  lands, 
tenements,    rectories,   tithes,   rents,    and   hereditaments, 

(a)  Tbe  day  on  which  the  rule  prior  to  the  Ut  of  October,  1838, 

made.  say,  from  the  1st  day  of  October, 

(6)  The  day  on  which  the  rule  in  the  year  of  our  Lord  183S. 
made,  or,  in  case  it  was  made 
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Exch,  of  PUoi,  including  lands  and  hereditaments  of  copyhold  or  cus- 
tomary tenure,  in  your  bailiwick,  as  the  said  CL  D.  or  warn 
person  in  trust  for  him  was  seised  or  possessed  of  on  tl^ 

said day  of (a),  or  at  any  time  afterwardsi  q|» 

over  which  the  said  C,  D.  on  the  said  day  of (i^ 

or  at  any  time  afterwards,  had  any  disposing  power  whkk 
he  might,  without  the  assent  of  any  other  person,  ezernt 
for  his  own  benefit,  to  hold  the  said  goods  and  chatteli  ts 
the  siud  A.  B.  as  his  proper  goods  and  chattels,  and  ibo 
to  hold  the  said  lands,  tenements,  rectories,  tithes,  miti, 
and  hereditaments  respectively,  according  to  the  nstm 
and  tenure  thereof,  to  him  and  to  his  assigns,  until  the  aid 

sum  of Lf  together  with  interest  as  aforesaid,  shall  han 

been  leyied.  And  in  what  manner  you  shall  have  executed  tUi 
our  writ,  make  appear  to  us  at  Westminster,  immediatelf 
after  the  execution  thereof,  under  your  seal,  and  the    j 
seals  of  those  by  whose  oath  you  shall  make  the  said  ei- 
tent  and  appraisement,  and  have  there  then  this  writ 

Witness,  Thomas  Lord  Denman,  at  Westminster,  the 
day  of ,  in  the  year  of  our  Lord * 


No.  3. 
Writ  of  elegit         Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom 
on  a  rule  made   ^£  Q^^^^  Britain  and  Ireland,  Queen,  Defender  of  the 

in  the  Court  of  . 

Queen's  Bench   Faith,  to  the  sheriff  of greeting.    Whereas,  latelj 

moneyand        in  ouf  court  before  us  at  Westminster,  by  a  rule  of  the 
cosu.  g^j  J  court,  intituled,  &c.  [as  the  case  may  be}  the  sum  of 

/•  was,  by  the  said  court,  ordered  to  be  paid  by  C.  D. 

to  A.  B.,  together  with  the  costs  of  the  said  rule,  which 

said  costs  were  afterwards,  on  the day  of ,  taxed 

and  allowed  by  our  said  Court  at  the  sum  of L    And 

afterwards  the  said  A.  B.  came  into  our  said  Court  before  ui| 
and  according  to  the  form  of  the  statute  in  such  case  made 
and  provided,  chose  to  be  delivered  to  him  all  the  goodi 

{a)  Tlic  day  on  which  the  rule  was  made. 
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«nd  chattels  of  the  said  C.  D.  in  your  bailiwick,  except  ^c^-  <if  Pi*o», 
liit  oxen  and  beasts  of  the  plough ;  and  also  all  such  landsi 
(enements,  rectories,  tithes,  rents,  and  hereditaments, 
including  lands  and  hereditaments  of  copyhold  or  cus- 
tomary tenure,  in  your  bailiwick,  as  the  said  C.  D.,  or  any 
one  in  trust  for  him,  was  seised  or  possessed  of  on  the 

day  of in  the  year  of  our  Lord (a),  or  at 

any  time  afterwards,  or  over  which  the  said  C.  D.,  on  the 

said  — —  day  of (a),  or  at  any  time  afterwards,  had 

any  disposing  power  which  he  might,  without  the  assent 
of  any  other  person,  exercise  for  his  own  benefit,  to  hold 
to  him  the  said  goods  and  chattels  as  his  proper  goods 
and  chattels,  and  to  hold  the  said  lands,  tenements,  rec- 
tories, tithes,  rents,  and  hereditaments  respectively,  ac- 
cording to  the  nature  and  tenure  thereof,  to  him  and  to 
assigns,  until  the  said  two  several  sums  of  L  and 
'L,  together  with  interest  upon  the  said  two  several 

aoBis  of L  and /.,  at  the  rate  of  four  pounds  per 

centum  per  annum,  from  the  said day  of (d), 

ahall  have  been  levied.  Therefore  we  command  you,  that 
^tbout  delay  you  cause  to  be  delivered  to  the  said  A.  B. 
ly  a  reasonable  price  and  extent,  all  the  goods  and  chat- 
tels of  the  said  C.  D.  in  your  bailiwick,  except  his  oxen 
and  beasts  of  the  plough ;  and  also  all  such  lands,  tene- 
ments, rectories,  tithes,  rents,  and  hereditaments,  includ- 
ing lands  and  hereditaments  of  copyhold  or  customary 
tenure,  in  your  bailiwick,  as  the  said  C.  D.,  or  any  person 
in  trust  for  him,  was  seised  or  possessed  of  on  the  said 

day  of (c),  or  at  any  time  afterwards,  or  over 

^hich  the  said  C.  D.,  on  the  said day  of (c), 

<>ritany  time  afterwards  had  any  disposing  power  which 

(i)  The  day  on  which  the  costs  October,  183S,  say,  *'  from  the  1st 

*^liie  role  were  taxed.  of  October,  in  the  year  of  our 

(i)  The  day  on  which  the  coste  Lord  IS33" 

^Ihc  rule  were  taxed,  or,  in  case  (r)  The  day  on  which  the  costs 

^  day  were  prior  to  the  1st  of  of  the  rule  were  taxed. 

Vol.  iv.  p  p  m.  w. 
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Exrh,  of  Pleat,  he  might,  without  tlie  assent  of  any  other  person,  exe^ 

cise  for  his  own  benefit ;  to  hold  the  said  goods  and  chit- 
tels  to  the  said  A.  B.  as  his  proper  goods  and  chattels; 
and  also  to  hold  the  said  lands,  tenements,  rectories, 
tithes,  rents,  and  hereditaments  respectively,  according 
to  the  nature  and  tenure  thereof,  to  him  and  to  his  assigns, 

until  the  said  two  several  sums  of-        L  and L,  toge* 

ther  with  interest  as  aforesaid,  shall  have  been  levied. 
And  in  what  manner  you  shall  have  executed  thb  our 
writ,  make  appear  to  us  at  Westminster  immediately  after 
the  execution  thereof,  under  your  seal  and  the  seals  of 
those  by  whose  oath  you  shall  make  the  said  extent  and 
appraisement,  and  have  there  then  this  writ. 

Witness,  I'homas  Lord  Denman,  at  Westminster,  the 
day  of in  the  year  of  our  Lord . 


Writ  of  elegit 
on  a  judgment 
of  au  inferior 
Court,  in  an 
action  of  as- 
sumpsit re- 
moved into 
the  Court  of 


No.  4. 
Victoria,  by  the  Grace  of  God,  of  the  United  Kingdoa 
of   Great  Britain  and  Ireland,  Queen,  Defender  of  the 

Faith,  to  the  sheriff  of ,  greeting.     Whereas  A.  Bi 

lately  in  [inseri  the  style  of  the  coitr/],  by  the  judgment  of 

the  said  Court,  recovered  against  C.  D.  the  sum  of '•i 

Queen's  Bench,  ^hich,  in  the  said  Court,  were  adjudged  to  the  said  A.B.i 

for  his  damages  which  he  had  sustained,  as  well  on  ocea^ 
sion  of  the  not  performing  certain  promises  and  under- 
takings, then  lately  made  by  the  said  C.  D.  to  the  said 
A.  B.,  as  for  his  costs  and  charges  by  him  about  his  suit 
in  that  behalf  expended,  whereof  the  said  C.  D.  is  cod* 
victed,  as  api^ears  to  us  of  record.     And  whereas  the  slid 

judgment  was  afterwards,  on  the day  of in  the 

year  of  <jur  Lord  ,  removed  into  our  Court  before  n* 

at  Westminster,  by  virtue  of  an  order  of  our  said  Court 

before  us  at  Westminster  [or  of ,  one  of  the  justice* 

of  our  said  Court  before  us  at  Westminster^  as  the  case 
viay  be'ly   in  pursuance  of  the  statute  in  that  case  madft 
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mml  provided,  and  tbe  costs  attendant  upon  the  application  Ejcek.  of  PUoi, 
for  the  said  order  and  upon  the  said  removal  were  after- 
wards, on  the day  of ,  in  the  year  of  our  Lorcl 

g  taxed  and  allowed  by  our  said  Court  before  us  at 

Westminster,  at  the  sum  of /.    And  afterwards  the 

aaid  A.  B.  came  into  our  said  Court  before  us  at  Westmin- 
tter»and,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  chose  to  be  delivered  to  him  all  the 
goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick, 
cxeept  his  oien  and  beasts  of  the  plough,  and  also  all 
floch  lands,  tenements,  rectories,  tithes,  rents,  and  here- 
ditaments, including  lands  and  hereditaments  of  copyhold 
or  customary  tenure  in  your  bailiwick,  as  the  said  C.  D. 
or  any  person  in  trust  for  him,  was  seised  or  possessed  of 

on  the  said day  of in  the  year  of  our  Lord 

aforesaid  (a),  or  at  any  time   afterwards,  or  over  which 

the  said  C.  D.,  on  the  said day  of (o),  or  at  any 

tine  afterwards  had  any  disposing  power  which  he  might, 
^tbout  the  assent  of  any  other  person,  exercise  for  his 
own  benefit ;  to  hold  to  him  the  said  goods  and  chattels  as 
hu  proper  goods  and  chattels,  and  to  hold  the  said  lands, 
tenements,  rectories,  tithes,  rents,  and  hereditaments  re- 
spectively, according  to  the  nature  and  tenure  thereof,  to 
Urn  and  to  his  assigns,  until  the  damages  aforesaid  and  the 
uid  costs  so  taxed  and  allowed  by  our  said  Court  before 
OS  at  Westminster  as  aforesaid,  together  with  interest  upon 

4e  said  two  several  sums  of /•  and /.,  at  the  rate 

of  four  pounds  per  centum  per  annum,  from  the day 

at aforesaid  (a),  shall  have  been  levied.     Therefore 

ve  command  you,  that  without  delay  you  cause  to  be 
delivered  to  the  said  A.  B.,  by  a  reasonable  price  and 
extent,  all  the  goods  and  chattels  of  the  said  C.  D.,  in 
Jfour  bailiwick,  except  his  oxen  and  beasts  of  the  plough  ; 
tnd  also  all  such  lands,  tenements,  recti^ries,  tithes,  rents, 

(a)  The  day  on  whicb  the  custs  of  removing  the  judgment  were  taxeiL 

F  P  J^ 
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Exch.  of  Pleas,  and  hereditaments,  including  lands  and  hereditaments  of 
'  J^.     copyhold  or  customary  tenure,  in  your  bailiwicki  as  the  said 
C.  D.,  or  any  one  in  trust  for  him,  was  seised  or  possessed 

of  on  the  said day  of (a),  or  at  any  time  «fle^ 

wards^  or  over  which  the  said  C.  D.,  on  the  said  —  dty 

of (a),  or  at  any  time  afterwards,  had  any  disponog 

power  which  he  might,  without  the  assent  of  any  other 
person,  exercise  for  his  own  benefit ;  to  hold  the  said  goods 
and  chattels  to  the  said  A.  B.  as  his  proper  goods  sod 
chattels ;  and  also  to  hold  the  said  lands,  tenements,  nt- 
tories,  tithes,  rents,  and  hereditaments  respectively,  ac* 
cording  to  the  nature  and  tenure  thereof,  to  him  and  to 
his  assigns,  until  the  damages  aforesaid,  and  the  said  costs 
so  taxed  and  allowed  by  our  said  Court  before  us  at 
Westminster  as  aforesaid,  and  interest  as  aforesdd,  shal 
have  been  levied.  And  in  what  manner  you  shall  hin 
executed  this  our  writ  make  appear  to  us  at  Westminster 
immediately  after  the  execution  thereof,  under  your  seal, 
and  the  seals  of  those  by  whose  oath  you  shall  make  the 
said  extent  and  appraisement,  and  have  there  then  this 
writ 

Witness,  Thomas  Lord  Denman,  at  Westminster,  the 
day  of ,  in  the  year  of  our  Lord • 


No.  5. 

Writ  of  elegit         Victoria,  &c.  to  the  SherifTof ,  greeting.   WhereM 

^y^en'^^of '*''    lately  in  linsert  the  style  of  the  Court],  by  a  rule  of  the 
money  made       gaid  Court  intituled,  &c.  [as  the  case  may  be]  the  sum  rf 

m  an  mfenor  i  .  ■■  ^  %  /in 

Court,  and  re-     /.  Were  by  the  said  Court  ordered  to  be  paid  by  C.i'' 

Coun  o"  ^   ^^    ^o  ^*  ^M  ^"^^  whereas  the  said  rule  was  afterwards,  on  the 
Qaecn*8  Bench.  j^y  ^f ^  ;„  jjjg  y^^^  ^f  ^^j.  Lord ,  rcmoie* 

into  our  Court  before  us  at  Westminster,  by  virtue  of  i> 
order  of  our  said  Court  before  us  at  Westminster  [oi'v 

(a)  The  day  on  wluch  the  costs  of  removiDg  the  jodgment  wcrettf^ 
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\€  of  the  justices  of  our  said  Court  before  us  at  ^*«*«  »/  ^^^^ 
ister^  as  the  case  may  be"],  in  pursuance  of  the 
in  that  case  made  and  provided ,  and  the  costs 
t  upon  the  application  for  the  said  last-mentioned 
nd  upon  the  said  removal,  were  afterwards,  on 

•  day  of ,  in  the  year  of  our  Lord ,  taxed 

ired  in  our  said  Court  before  us  at  Westminster  at 

of ,  and  afterwards  the  said  A.  B.  came  into 

Court  before  us  at  Wesminster,  and,  according  to 
of  thestatute  in  such  case  made  and  provided,  chose 
livered  to  him  all  the  goods  and  chattels  of  the  said 
your  bailiwick,  except  his  oxen  and  beasts  of  the 
snd  also  all  such  lands,  tenements,  rectories^  tithes, 
id  hereditaments,  including  lands  and  heredita- 
copyhold  or  customary  tenure,  in  your  bailiwick, 
tid  C.  D.  or  any  person  in  trust  for  him,  was  seised 

ised  of,  on  the  said day  of ,  in  the  year 

ord (fl),  or  at  any  time  afterwards,  over 

e  said  C.  D.  on  the  said day  of (a),  or 

ime  afterwards,  had  any  disposing  power  whicii 
t,  without  the  assent  of  any  other  person  exercise 
iwn  benefit,  to  hold  to  him  the  said  goods  and 
as  his  proper  goods  and  chattels,  and  to  hold  the 
Is,  tenements,  rectories,  tithes,  rents,  and  here- 
s  respectively,  according  to  the  nature  and  tenure 
to   him  and  to   his  assigns,   until   the  said  two 

mms  of /.  and /.,  together  with  interest 

laid  two  several  sums  of /.  and /.,  at  the 

lur  pounds  per  centum  per  annum,  from  the  said 

f  of (a),  shall  have  been  levied.     Therefore 

nand  you,  that  without  delay  yon  cause  to  be 
i  to  the  said  A.  B.,  by  a  reasonable  price  and 
ill  the  goods  and  chattels  of  the  said  C.  D.  in  your 

day  on  which  the  costs  fcrior  Court  into  the  Court  of 
og  the  rule  of  the  in-      Qucen*s  Bench  were  taxed. 


5.96 


C^^ES  IN  TH1£  KXCHEQUBR, 


Esek,  pf  Pieat,  bailiwick,  except  his  oien  and  beasts  of  the  plooffh,  and 
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also  all  such  lands,  tenements,  rectories,  tithes,  rents,  and 
hereditaments,  including  lands  and  hereditaments  of  copjf- 
hold  or  customary  tenure,  in  your  bailiwick,  as  the  said 
C.  D.  or  any  one  in  trust  for  him,  was  seised  or  possessed 
of  on  tlie  said day  of (a),  or  at  any  time  after- 
wards, or  over  which  the  said  C.  D.  on  the day  of 


(a),  or  at  any  time  afterwards,  had  any  disposing 

power  w  hich  he  might  without  the  asiient  of  any  other 
person  exercise  for  his  own  benefit ;  to  hold  the  said  goods 
and  chattels  to  the  said  A.  B.  as  his  proper  goods  and 
cliattels,  and  also  to  hold  the  said  land&,  tenements,  rec- 
tories, tithes,  rents,  and  hereditaments  respectively,  se- 
cording  to  the  nature  and  tenure  thereof,  to  him  and  to 
his  assigns,  until  the  said  two  several  sums  of       "L  and 

/.,  together  with  interest  as  aforesaid,  shall  have  been 

levied.  And  in  what  manner  you  shuU  have  executed  this 
our  writ  make  appear  to  us  at  Westminster,  immediatelj 
after  the  execution  thereof,  under  your  seal,  and  the  seals 
of  those  by  whose  oath  you  shall  make  the  said  extent  sod 
appraisement,  and  have  there  then  this  writ. 

Witness,  Thomas  Lord  Denman,  at  Westminster,  llw 
day  of ,  in  the  year  of  our  Lord  — . 


Writ  of  elegit 
on  a  rule  for 
payment  of 
monej  aud 
coita,  made  in 
an  inferior 
Court  and  re- 
moved into 
Queen's  Bench. 


No.  6. 
Victoria,  by  the  Grace  of  God  of  the  United  KingdosB 
of  Great  Britain  and   Ireland,  Queen,  Defender  oftb« 

Faith,  to  tlie  Sheriff  of ,  greeting.     Whereas  lately 

in  [insert  the  style  of  the  CowW],  by  a  rule  of  ihesaU 
Court,  intituled,  &c.,  [as  the  case  may  6e],  the  sumo* 

/.  was  by  the  said  Court  ordered  to  be  paid  by  C.D. 

to  A.  B.,  totjether  with  tlie  costs  of  the  said  rule,  which 


baiil  costs  were  afterwards,   on  the 


day  of 


ID 


(a)  The  (lay  on  wliich  the  costs      ferior  Court  into  ihe  Court  rf 
of  rentoving  ilie  rule  of  the  in-      Quecu's  Bcuvh  were  taiuKL 
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the  year  of  our  Lord .  taxed  and  allowed  by  the  said  «*cA.  »/  /*^«*. 

1830 
Coort  at  the  sum  of /.,  and  whereas  the  said  rule  was 

ifterwards,  on  the day  of ,  in  the  year  of  our 

Lord ,  removed  into  our  Court  before  us  at  West- 
minster, by  virtue  of  an  order  of  our  said  Court  before  us 

at  Westminster,  [or  of ,  one  of  the  justices  of  our 

said  Courts  before  us  at  Westminster ,  as  the  case  may  6^], 
in  pursuance  of  the  statute  in  that  case  made  and  provided, 
and  the  costs  and  charges  attendant  upon  the  application 
for  the   said  last-mentioned  order,  and   upon   the   said 

removal,  were  afterwards,  on  the day  of ,  in  the 

year  of  our  Lord  ,  taxed  and  allowed  in  our  said 

Court  before  us  at  the  sum  of /.,  and  afterwards  the 

Mud  A.  B.  came  into  our  said  Court  before  us  at  West- 
ninster,  and,  according  to  the  form  of  the  statute  in  such 
Mse  made  and  provided,  chose  to  be  delivered  to  him  all 
the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick, 
eicept  his  oxen  and  beasts  of  the  plough,  and  also  all 
mch  lands,  tenements,  rectories,  tithes,  rents,  and  here- 
ditaments, including  lands  and  hereditaments  of  copyhold 
or  customary  tenure,  in  your  bailiwick,  as  the  said  C.  D., 
or  any  person  in  trust  for  him,  was  seised  or  possessed  of 
on  the  said  day  of (a),  or  at  any  time  after- 
wards, or  over  which  the  said  C.  D.  on  the  said day 

of (a),  or  at  any  time  afterwards,  had  any  disposing 

power,  which  he  might,  without  the  assent  of  any  other 
pertion,  exercise  for  his  own  benefit ;  to  hold  to  him  the 
said  goods  and  chattels  as  his  proper  goods  and  chattels» 
and  to  hold  the  said  lands,  tenements,  rectories,  tithes, 
rents,  and  hereditaments  respectively,  according  to  the 
nature  and  tenure  thereof,  to  him  and  to  his  assigns,  until 

the  said  three  several  sums  of  /.,  and  A,  and 

/.,  together  with  interest  upon  the  said  three  several 

wms  of  /.,  and  /.,    and  /,  at  the  rate  of 

(«)  Tlte  day  on  »vhich  tlie  costs      fcrior  Court  into  the  Court  of 
<jf  reuioviug  the  rule  of  the  in-      Qutrcu's  Beucli  were  laxtd. 
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Bxeh.  of  Pleat,  four  pounds  pcr  centum  per  annum,  from  the  said 
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day  of (a),  shall  liave  been  levied.     Therefore,  f^ 

command  you,  that  without  delay  you  cause  to  be  de[!^ 
vered  to  the  said  A.  B.,  by  a  reasonable  price  and  exte^/ 
all  the  goods  and  chattels  of  the  said  C.  D.  in  your  baijL 
wick,  except  his  oxen  and  beasts  of  the  plough,  aud  alio 
all  such  lands,  tenements,   rectories,    tithes,  rents,  and 
hereditaments,  including  lands  and  hereditaments  of  copj- 
hold  or  customary  tenure,  in  your  bailiwick,  as  the  said 
C.  D.  or  any  person  in  trust  for  him  was  seised  or  poi- 

sessed  of  on  the  said  day  of (a),  or  at  any  time 

afterwards,  or  over  which  the  said  C«  D.,  on  the  said  — 
day  of (a),  or  at  any  time  afterwards,  had  an;  dis- 
posing power  which  he  might,  without  the  assent  of  aoy 
other  person,  exercise  for  his  own  benefit  to  hold  the  aaii 
goods  and  chattels  to  the  said  A.  B.,  as  his  proper  goods 
and  chattels,  and  also  to  hold  the  said  lands,  tenemests, 
rectories,  tithes,  rents,  and  hereditaments  respectifelj, 
according  to  the  nature  and  tenure  thereof,  to  him  and  to 

his  assigns,  until  the  said  three  several  sums  of ^i 

and /.,  and /.,  together  with  interest  as  aforesaid, 

shall  have  been  levied.  And  in  what  manner  you  shall  hsie 
executed  this  our  writ,  make  appear  to  us  at  Westminster 
immediately  after  the  execution  thereof,  under  your  seal, 
and  the  seals  of  those  by  ivhose  oath  you  shall  make  the 
said  extent  and  appraisement,  and  have  there  then  this 
writ. 

Witness,  Thomas  Lord  Denman,  at  Westminster,  the 
day  of ,  in  the  year  of  our  Lord • 


No.  7. 
Writ  of  fieri  Victoria,  by  the  Grace  of  God,  of  the  United  Kingiioo 

ment  in* Ae°  *"  ^^  Great  Britain  and  Ireland,  Queen,  Defender  of  the 

(a)  The  day  on  which  the  costs      ferior  Court  into  the  Court  m 
of  removing  the  rule  of  the  in-      Quecn*8  Bench  were  taxed. 
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,  to  the  SberifT  of ,  greeting.    We  command  fiw*.  ^  Pleat, 

that  of  the  goods  and  chattels  of  C.  D.  in  your  baili-     >^..,^,^1^ 

you  cause  to  be  made /.,  which  A.  B.  lately  in  Court  of 

ourty  before  us  at  Westminster,  recovered  against  in^^n  actioiTof* 
>r  bis  damages  which  he  had  sustained,  as  well  on  a^u™P«^ 
on  of  the  not  performing  certain  promises  and  un- 
cings,  then  lately  made  by  the  said  C.  D.  to  the  said 
aa  for  his  costs  and  charges  by  him  about  this  suit 
it  behalf  expended,  whereof  the  said  C.  D.  is  con- 
»  as  appears  to  us  of  record,  together  with  interest 

the  said  sum  of /.,  at  the  rate  of  four  pounds 

sntum  per  annum,  from  the day  of ,  in  the 

i>f  our  Lord (a),  on  which  day  the  judgment 

aid  was  entered  up,  and  have  that  money  with  such 
St  as  aforesaid,  before  us  at  Westminster,  immedi- 
after  the  execution  hereof,  to  be  rendered  to  the 
L  B.  for  bis  damages  and  interest  as  aforesaid,  and 
on  do  all  such  things  as,  by  the  statute  passed  in  the 
1  year  of  our  reign,  you  are  authorized  and  required 
in  this  behalf.  And  in  what  manner  you  shall  have 
ted  this  our  writ,  make  appear  to  us  at  Westminster, 
liately  after  the  execution  thereof,  and  have  there 
his  writ. 

ness,  Thomas  Lord  Denman,  at  Westminster,  on  the 
lay  of ,  in  the  year  of  our  Lord . 


No.  8. 
toria,  by  the  Grace  of  God,  of  the  United  Kingdom  Writ  of  fieri 
eat  Britain  and  Ireland,  Queen,  Defender  of  the  o*iSieronhe 
to  the  Sheriff  of          ,  greeting.     We  command  ^^^  ?^g     , 
;hat  of  the  goods  and  chattels  of  C.  D.  in  your  baili-  for  payment  of 
you  cause  to  be  made  /.,  which  lately  in  our 

The  day  on  which  the  judg-  of  October,  in  the  year  of  our  Lord 

ras  entered  up;  or,  if  en-  1838,"  omitting  the  words,  •*  on 

p  prior  to  the  1st  of  Octo-  which  day  the  judgment  aforesaid 

38,  say,  "  from  the  Ist  day  was  entered  up.'* 
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Exek,  of  Pleat,  Court,  before  us  at  Westminstery  by  a  rule  of  our  laid 
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Court,  intituled,  &c.  [as  the  case  may  be\  were  by  the 
said  Court  ordered  to  be  paid  by  the  said  C.  D.  to  A.  B., 
and  that  of  the  said  goods  and  chattels  of  the  said  C.  D. 
in  your  bailiwick  you  further  cause  to  be  made  intemt 

upon  the  said  sum  of /.,  at  the  rate  of  four  poundi 

per  centum  per  annum,  from  the day  of  — ,  in  the 

year  of  our  Lord (a),  on  which  day  the  said  rule  wu 

made,  and  have  that  money,  together  with  such  iotereit 
as  aforesaid,  before  us  at  Westminster,  immediately  after 
the  execution  hereof,  to  be  rendered  to  the  said  A.  B.  for 
the  said  sum  of  money  so  ordered  to  be  paid  by  the  said 
C.  D.  to  the  said  A.  B.  and  fur  interest  as  aforesaid,  and 
that  you  do  all  such  things  as,  by  the  statute  passed  in  the 
second  year  of  our  reign,  you  are  authorised  and  required 
to  do  in  this  behalf.  And  in  what  manner  you  shall  have 
executed  this  our  writ,  make  appear  to  us  at  Westmiosteri 
immediately  after  the  execution  thereof,  and  have  tliere 
then  this  writ. 

Witness,  Thomas  Lord  Denmaii,  at  Westminster,  od 
the day  of ,  in  the  year  of  our  Lord * 


No.  9. 

Writ  of  fieri  Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom 

o^aerofthc        ^^  Great  Britain  and  Ireland,  Queen,  Defender  of  the 

Queen^f  Bench    '^**'^'^'  *^  *'*®  Sheriff  of ,  greeting.     We  commaDd 

for  paymeut  uf    you,  that  of  the  goods  and  chattels  of  C.  D.  in  your  \aSir 

costs.  wick,  you  cause  to  be  made ^,  which  lately  io  ov 

Court  before  us  at  Westminster,  by  a  rule  of  our  >tfd 
Court,  intituled,  &c.  [as  the  case  may  6e]  were  by  the  ^ 
Court  ordered  to  be  paid  by  the  said  C.  D.  to  A.  B.,  tog^ 
ther  with  the  costs  of  the  said  rule,  which  said  costs  were 

(a)  The  day  on  which  the  rule  in  the  year  of  our  Liord  183K 

wub  made ;  or,  if  it  were  oiade  omitting  the  words,  "  on  wiiiC" 

prior  to  the  1st  of  October,  1838,  day  the  buid  rule  wu»  made." 
say,  **  from  the  Ist  day  of  October, 
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nfterwards,  on  the  day  of ,  in  the  year  of  our  Bxek.  rf  PUat, 
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Xord 9  taxed  and  allowed  by  our  said  Court  at  the 

sum  of L,  and  that  of  the  goods  and  chattels  of  the 

said  C*  D.  in  your  bailiwick,  you  further  cause  to  be  made 

interest  upon  the  said  two  several   sums  of L  and 

l»g  at  the  rate  of  four  pounds  per  centum  per  annum^ 

from  the  said  —  day  of ,  in  the  year  of  our  Lord 

^— ^  (a),  and  have  that  money,  together  with  such  inter- 
est as  aforesaid,  before  us  at  Westminster,  immediately 
after  the  execution  hereof,  to  be  rendered  to  the  said  A. 
B*  for  the  said  sum  of  money  so  ordered  to  be  paid  by  the 
said  C.  D.  to  the  said  A.  B.  and  for  costs  and  interest  as 
aforesaid,  and  that  you  do  all  such  things  as,  by  the  statute 
passed  in  the  second  year  of  our  reign,  you  are  authorized 
and  required  to  do  in  this  behalf.  And  in  what  manner  you 
sball  have  executed  this  our  writ,  make  appear  to  us  at 

A^'estminster,  immediately  after  the  execution  thereof,  and 

have  there  then  tliis  writ. 
Witness,  Thomas  Lord  Denman,  at  Westminster,  on 

the day  of ,  in  the  year  of  our  Lord . 


No.  10. 
Victoria^  by  the  Grace  of  God,  of  the  United  Kingdom  Writ  of  fieri 
of  Great  Britain   and   Ireland,  Queen,  Defender  of  the  mentofau^in?' 
Faith,  to  the  Sheriff  of ,  greeting.     We  command  fenor  Court  in 

^  ^  an  action  of 

you,  that  of  the  goods  and  chattels  of  C.  D.  in  your  baiii-  ftssumpsit,  re- 

*i  1  1  fi'iAnii*      moved  into  the 

vick,  you  cause  to  be  made 1.^  which  A.  B.  lately  m  Court  of 

{insert  the  style  of  the  Court^,  by  the  judgment  of  the  said  ^"''"*"  ^'"*'**' 
Court,  recovered  against  the  said  C.  D.  fur  his  damages 
which  he  had  sustained,  as  well  on  occasion  of  the  not 
Performing  certain  promises  and  undertakings  then  lately 
iQade  by  the  said  C.  D.  to  the  said  A.  B.,  as  for  his  costs 

(a)  The  day  on  which  the  costs  I83d,  say,  *'  from  the  Ist  day  of 
^f  the  rule  were  taxed ;  or,  if  that  Octuber,  iu  the  year  of  our  Lord 
**ere  prior  to  the  Ist  of  October,      1838." 
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Bxeh.  of  PieaM,  and  charges  by  him  about  his  suit  in   that  behalf  ei- 

pended,  whereof  the  said  C.  D.  is  convicted,  as  appears 
to  us  of  record,  and  wliich  judgment  was  afterwards,  on 
the day  of ,  in  the  year  of  our  Lord ,  re- 
moved into  our  Court  before  us  at  Westminster,  by  virtue 
of  an  order  of  our  said  Court  before  us  at  Westminster, 

[or  of ,  otie  of  the  justices  of  our  said  Court  before  m 

at  Westminster^  as  the  case  may  be\  in  pursuance  of  the 
statute  in  such  case  made  and  provided,  and  the  costs 
attendant  upon   the  application  for  the  said  order,  and 

upon  the  said  removal,  were,  on  the day  of ,in 

the  year  of  our  Lord ,  taxed  and  allowed  by  our  said 

Court  before  us  at  Westminster  at  the  sum  of /•    And 

we  further  command  you,  that  of  the  said  goods  and  chat- 
tels of  the  said  C.  D.  in  your  bailiwick,  you  further  cause 
to  be  made  the  said  sum  of /.  (a),  together  with  in- 
terest on  the  said  two  several  sums  of L  and t,at 

the  rate  of  four  pounds  per  centum  per  annum,  from  the 

said day  of ,  in  the  year  of  our  Lord  -(4); 

and  that  you  have  that  money,  with  such  interest  as  afore- 
said, before  us  at  Westminster,  immediately  after  the  exe- 
cution hereof,  to  be  rendered  to  the  said  A.  B.  for  his 
damages  aforesaid,  and  for  costs  and  interest  as  aforesaid; 
and  that  you  do  all  such  things  as,  by  the  statute  passed 
in  the  second  year  of  our  reign,  you  are  authorixed  and 
required  to  do  in  this  behalf.  And  in  what  manner  you 
shall  have  executed  this  our  writ  make  appear  to  us  at 
Westminster  immediately  after  the  execution  thereof,  aod 
have  there  then  this  writ. 

Witness,  Thomas  Lord  Denman,  at  Westminster,  on 
the day  of ,  in  the  year  of  our  Lord . 

(a)  The  costs  attendant  upon         (6)  The  day  on  which  the  cost» 
the  removal  of  the  judgment  out      of  removal  were  taxed, 
of   the  inferior  Court  into  the 
Court  of  Queen's  Bench. 
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No.    1 1 .  Bxeh.  of  Pleat, 

Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom     ^JJJ^ 
of  Great  Britain  and  Ireland,  Queen,  Defender  of  the  Writ  of  fieri 
Faith,  we  command  you,  that  of  the  goods  and  chattels  of  order  for  pay- 
C  D.  in  your  bailiwick,   you  cause  to  be  made  /.,  ment  of  money 

^  •'  '  made  in  an  m- 

which  lately  in  [insert  the  style  of  the  Court]  ^  by  a  rule  of  ferior  Court, 
the  said  Court,  intituled,  &c.,  [as  the  case  may  be\  were  into  the  Court 
by  the  said  Court  ordered  to  be  paid  by  the  said  C.  D.  to  Be^ch?*" 

A.  B.,  and  which  rule  was  afterwards,  on  the day  of 

,  in  the  year  of  our  Lord ,  removed  into  our 

Court  before  us  at  Westminster,  by  virtue  of  an  order  of 

our  said  Court,  before  us  at  Westminter,  [or  of ,  one 

of  the  justices  of  our  said  Court,  before  us  at  Westminster, 
as  the  case  may  be"},  in  pursuance  of  the  statute  in  that 
case  made  and  provided;  and  the  costs  attendant  upon  the 
application  for  the  said  last-mentioned  order,  and  upon  the 

said  removal,  were  on  the day  of ,  in  the  year  of 

our  Lord   ,  taxed  and  allowed  by  our  said  Court 

before  us  at  Westminster,  at  the  sum  of L    And  we 

further  command  you,  that  of  the  said  goods  and  chattels 
of  the  said  C.  D.  in  your  bailiwick,  you  further  cause 

to  be  made  the  «aid  sum  of  /.  (a),   together   with 

interest  on  the  said  two  several  sums  of 1,  and /., 

at  the  rate  of  four  pounds  per  centum  per  annum,  from 

the  said  day  of (6),  and  that  you  have  that 

money,  with  such  interest  as  aforesaid,  before  us  at  West- 
minster, immediately  after  the  execution  hereof,  to  be 
Tendered  to  the  said  A.  B.  for  the  said  monies  by  the  said 
rule  first  above  mentioned  ordered  to  be  paid  by  the  said 
C.  D.  to  the  said  A.  B.,  and  for  costs  and  interest  as 
aforesaid ;  and  that  you  do  all  such  things  as  by  the  sta- 
tute  passed   in   the   second   year  of  our  reign  you  are 

(a)  The  costs  of  remuvinpf  the  of  removinfi^  the  rule  of  the  in- 

mle  of  the  inferior  Court  into  the  ferior  Court  into  the  Court  of 

Court  of  Queen's  Bench.  Queen*s  Bench  were  taxed. 

(h)  The  day  on  which  the  costs 
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E*ek.  of  Pieatf  authorized  and  required  to  do  in  this  behalf.    And  ia 
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what  manner  you  shall  have  executed  this  our  writ  make 

appear  to  us  at  Westminster,  immediately  after  the  exe- 
cution thereof,  and  have  there  then  this  writ. 

Witness,  Thomas  Lord  Denman,  at  Westminster,  on 
the day  of ^  in  the  year  of  our  Lord . 


No.  12. 
Writ  of  fieri  fa-       Victoria,  by  the  Grace  of  God  of  the  United  Kingdom 
foj^p^^entlr  of  Great  Britain  and  Ireland,  Queen,  Defender  of  ihe 
money  and  costa  Faith,  to  the  Sheriff  of ,  greeting.     We  command 

nude  m  an  in-  '  .  ,  .i. 

ferior Court, and  you,  that  of  the  goods  and  chattels  of  C.  D.  in  your  baiu- 

jJ™Court  of      wick,  you  cause  to  be  made /.,  which  lately  in  [iHserl 

aueen'a  Bench.  ^^^  ,^y/^  ^  ^^  Couri],  by  a  rule  of  the  said  Court  inti- 

tuled,  &c.,  Zas  tfie  case  may  be]^  were  by  the  said  Court 
ordered  to  be  paid  by  the  said  C.  D.  to  A.  B.,  and  also 

/.  for  the  costs  of  the  said  rule  by  the  said  Court  also 

ordered  to  be  paid  by  the  said  C.  D.  to  the  said  A.  B. 

which  said  rule  was  afterwards,  on  the day  of  ^ — » 

in  the  year  of  Lord ,  removed  into  our  Court  before 

us  at  Westminster,  by  an  order  of  our  said  Court  before 

us  at  Westminster,  [or  of ,  one  of  the  justices  of  our 

said  Court  before  us  at  Westminster^  as  ihe  case  may  he], 
in  pursuance  of  the  statute  in  such  case  made  and  pro* 
vided,  and  the  costs  attendant  upon  the  application  for 
the  said  last-mentioned  order,  and  upon  the  said  removali 

were,  on  the day  of ,  in  the  year  of  our  h)^ 

' ,  taxed  and  allowed  by  our  said  Court  before  us  at 

Westminster  at  the  sum  of /.,  and  we  further  com- 
mand you,  that  of  the  said  goods  and  chattels  of  the  said 
C.  D.  in  your  bailiwick,  you  further  cause  to  be  made  the 

said  sum  of /.  (a),  together  with  interest  on  the  9m 

three  several  sums  of /.,  and /.,  and i.,  at  the 

{a)  The  costs  of  removioj;  the  rule  from  the  inferior  Court  into 
the  Court  of  Queen's  Bench. 
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r  pounds  per  centum  per  annum,  from  the  said  Bx^^  V  Pi^at^ 

r ,  in  the  year  of  our  Lord (a),  and 

ive  that  money,  with  such  interest  as  aforesaid, 
t  Westminster  immediatety  after  the  execution 
le  rendered  to  the  said  A.  B.  for  the  monies  by 
lie  first  above  mentioned  ordered  to  be  paid  by 
D.  to  the  said  A.  B.,  and  for  costs  and  interest 
if  and  that  you  do  all  such  things  as  by  the 
sed  in  the  second  year  of  our  reign  you  are  au- 
id  required  to  do  in  this  behalf.  And  in  what 
1  shall  have  executed  this  our  writ  make  appear 
kf^estminster,  immediately  after  the  execution 
d  have  there  then  this  writ 

Thomas  Lord  Dcnman,  at  Westminster,  on 
ly  of ,  in  the  year  of  our  Lord . 

Dknman,  E.  M.  Aldbrson, 

N.  C.  TiNDAL,  J.  Patteson, 

AbINGER,  J.  GURNEY, 

J.  LiTTLEDALK,  J.  WlLUAMS, 

J.  Vaughan,  J.  T.  Coleridge, 

J.  Pauke,  T.  Coltman, 

J.  B.  BosANQUET,        T.  Ekskine. 

f  on  which  the  costs  inferior  Court  into  the  Court  of 
the  rule  from   the      Queen*8  Bench  were  taxed. 


Hansby  V,  Evans. 

ase  issue  was  joined  in   January  1838,   and  Where  the 
al  given  before  the  under-sherifFof  Monmouth-  SoTice  oAriai, 
B  plaintiff  in  person,  and  the  defendant's  attor-  *"^  ^f^  ^"^[^ 

*  '  '  atteuded  on  the 

ed  accordingly  on  the  day  mentioned  in   the  day  mentioned 

in  the  notice, 
but,  before  the 
1  on,  the  plaintiff  pro]>osed,  aud  the  defendant's  attorney  agreed  to,  a  reference, 
was  withdrawn: — //<>/</,  that  the  defendant  could  not  afterwards  huve  judgment 
nonsuit,  although,  by  the  default  of  the  plaintiff,  the  reference  was  delayed,  and 
»f  reiereace  was  ucvcr  executed. 
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Exch.  9f  Pleat,  notice,  but  before  the  cause  was  called  on,  a  reference  to  a 

party  named  was  proposed  by  the  plaintiff*  and  agreed  to 
by  the  attorney,  and  the  record  was  withdrawn.  The 
reference  was  however  delayed  from  time  to  time  by  tbe 
default  of  the  plaintiff^,  and  the  agreement  of  referenoci 
although  prepared,  was  never  signed. 

Deedes  now  moved  for  judgment  as  in  case  of  a  nonsuit, 
and  contended  that  as  the  reference  which  was  proposed 
on  the  part  of  the  plaintiff*  had  been  rendered  abortive 
by  his  default,  the  case  was  the  same  as  if  the  cause  had 
not  been  taken  down  for  trial  at  all  pursuant  to  the  notice. 

Lord  Abinger,  C.  B. — There  was  no  default  in  not 
proceeding  to  trial;  the  default  was  in  not  proceeding 
with  the  reference  according  to  the  agreement  of  the 
party. 

Parke,  B. — The  plaintiff^  was  ready  to  try  before  tbe 
under-sheriff*  on  the  day  appointed,  therefore  there  vas 
no  default  entitling  the  defendant  to  judgment  as  in  case 
of  a  nonsuit.  In  Godfrey  v.  Wade  (a),  where  there  was 
a  parol  submission  to  a  reference,  before  trial,  by  an  infant 
plaintiff^,  who,  on  an  award  being  made  in  favour  of  the 
defendant,  refused  to  comply  with  it,  it  was  held  that  tbe 
defendant  could  not  have  judgment  as  in  case  of  a  nonsuit, 
but  might  proceed  to  trial  by  proviso.  That  case  appears 
to  be  an  authority  against  the  present  application. 

Alderson,  B. — If  the  defendant  chooses  to  let  the 
plaintiff*  withdraw  the  cause  on  an  imperfect  agreement  of 
reference,  it  is  his  own  fault.  The  plaintiff^  may  bate 
committed  a  breach  of  agreement,  but  not  a  default  '^ 
proceeding. 

Rule  refused  {b)» 

(a)  6  Moore,  488.  (6)  See  Henkin  v.  Guert$^  12  Ewt,  246. 
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JSteh.  of  PUas, 
1839. 

Monks  v.  Dvkes.  "^  ' 

^SS  for  assault  and  battery. — Plea,  that  the  A  piet,  to  rret- 
was  possessed  of  a  dwelling-house,  and  that  the  audbattery,that 
as  making  a  noise  and  disturbance  therein,  and  ^^  defendant 

®  '  wa«  in  poises- 

him  in  the  possession  thereof,  wherefore  the  aon  o(  ^l  dwells 

ing'housep  and 

moUiter  manus  imposuit  to  remove  him  thence,  that  the  plaintiff 
n,  de  injuria.  At  the  trial  before  Parte,  B.,  at  SJI'^^t™;' 
lomersetshire  Assizes,  the  proof  was  that  the  therefore  he 

'  '^  turned  him  ooft 

was  a  lodger,  occupying  one  room  in  the  house  i>  not  sustained 

^hillips,  into  which  the  plaintiff  had  intruded  him-  the  defendant 

as  turned  out  by  the  defendant.    The  landlady  ^e"upyrntfon* 

the  house,  and  kept  the  key  of  the  outer  door,  room  in  a  house, 

^  ,  the  landlord 

ected  for  the  plaintiff,  that  the  allegation  in  the  keeping  the  key 

the  defendant  was  possessed  of  a  dwelling-house,  ^oor.^ 

stained  by  this  evidence.  The  learned  Judge  was 

nion,  but  the  case  of  Fenn  v.  Graf  ion  (a)  being 

n  authority  to  the  contrary,  the  verdict  passed 

fendant,  leave  being  reserved  to  the  plaintiff  to 

iter  a  verdict  for  nominal  damages. 

ving  obtained  a  rule  nisi  accordingly, 

^  shewed  cause.—  The  replication  puts  in  issue 
al  allegations  of  the  plea  only  ;  and  if  the  sub- 
he  plea  be  proved,  so  as  to  justify  the  act  done 
Pendant,  he  is  entitled  to  the  verdict.  One  of 
lions  of  the  plea  is,  that  the  defendant  is  pos- 
i  dwelling-house  ;  but  if  he  be  possessed  of  any 
a  dwelling-house  which  would  justify  his  turning 
fr  who  invaded  his  possession,  that  is  a  sufficient 
le  plea  in  substance.  Fenn  v.  Grafton  is  pre- 
5oint,  and  is  even  stronger  than  the  present 
e  there  proof  that  the  plaintiff  was    in  the 

(fl)  2  Bing.  N.  C.  617  j  2  §cott,  66. 

Q  Q  M.  W* 
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.jBjtcA.  of  PieitMj  separate  possession  of  two  rooms  of  a  house  was  held  suf- 

1839  •  • 

i^    ficient  to  satisfy  an  allegation  that  he  was  in  possession  of 

Monks        a  messuage — which  Is  a  term  Iiaving  a  strict  legal  import, 

Dykes.       [Parke^  B. — It  did  not  appear  there  that  the  plaintiff  ^ns 

a  lodger,  another  person   having  the  key  of  the  mrtef 

door.    The  question  was  not  whether  a  lodger  cooM 

describe  his  room  as  a  dwelling-house,  but  whether  tn 

admitted  dwelling-house  could  be  described  as  a  ines* 

suage].     Tindal,  C  J.  says,  that  **  if  the  declaration  had 

stated  that  the  plaintiff  was  lawfully  possesaed  of  a  certimi 

dwelling-house,  there  can  be  no  doubt,  upon  the  aathority 

of  Lord  Coke^  3  Inst.  65,  and  many  other  authorities,  the 

evidence  would  have  supported  the  allegation."    [Lord 

Abinger,  C.  B. — The  judgment  of  the  Court  takes  it  for 

granted  that  there  was  such  an  occupation  as  made  it  a 

dwelling-house.]     Independently  of  the  authority  of  that 

case,  this  plea  is  proved  in  substance.     The  defendant 

clearly  need  not  state  all  that  he  occupies.    So,  on  the 

other  hand,  if  he  had   said  he   was  in   possession  of 

**  certain  apartments,*'  and  it  appeared  that  he  occupied 

one  only,  would  not  that  have  been  sufficient  ?    A  dwel* 

ling-house  is  equivalent  to  that,  for  it  must  consist  of  one 

or  more  rooms ;  and  it  is  sufficient  if  the  party  states  bnn- 

self  to  be  in  possession  of  that  which  necessarily  includes 

the  thing  proved.     There  is  no  misdescriptiottf  as  if  it 

were  land  instead  of  house,  or  the  like :  the  only  question 

is,  whether  the  subject  is  described  with  such  reasonable 

clearness  as  that  the  other  party  cannot  be  misled.   The 

distinction   between  natural  and  legal  identity,  and  that 

the  latter  must  be  resorted  to  as  the  proper  test  of 

variance,  is  clearly  stated  by  Mr.  Starkie,  1  Evid.  371. 

Erie,  contra,  was  stopped  by  the  Court 

Lord  Abinolr,  C.   B. — It  appears  to  me  that  the 
replication  puts  the  whole  plea  in  issue,  and  the  substance 
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of  the  plea  itj  that  the  defendant  was  disturbed  in  the  £«<?^'  <>/  P^f*** 

1839. 
possession  of  bis  dwelling-house,  and  therefore  committed     ^...^^^J^ 

the  assault  complained  of.  According  to  Mr.  Crowder's  Monki 
argument^  if  tlie  defendant  proved  himself  to  be  in  pos*  dtiu. 
session  of  a  single  brick,  an  allegation  that  he  was  in  pos? 
session  of  a  brick  dwelling-house  would  equally  be  sup- 
ported. A  room  within  a  house  may  be  a  dwelling-house 
or  it  may  not;  here  it  was  not,  and  therefore  the  plea  was 
':;iot  sustained. 

Parke,  6* — I  am  of  the  same  opinion.  I  thought  at 
Nisi  Prius  that  the  plea  was  not  made  out ;  that  the  de- 
fendant shodld  have  shewn  himself  to  be  in  the  occupation 
#f  a  dwelling-house,  such  as  that  he  could  hare  maintained 
trespass  for  the  invasion  of  it,  whereas  he  proved  himself 
to  be  merely  a  lodger,  in  occupation  of  a  room  in  another 
person's  house*  It  is  very  important  that  accuracy  of 
pleading  should  be  observed:  and  I  should  then  have 
SMSted  on  my  opinion,  but  for  the  case  of  Fenn  v.  Graf  Ion, 
%hicfa,  on  the  cursory  examination  I  then  made  of  it, 
aeemed  to  be  an  authority  the  other  way ;  but  on  a  more 
attentive  consideration  of  it,  I  think  it  clearly  is  not ;  it 
tmlj  decides,  what  is  quite  correct,  that  a  messuage  and 
a  dwelling-house  are  substantially  the  same  things,  and 
therefore  that  if  rooms  be  so  occupied  as  to  be  in  fact 
m  dwelling-house,  they  may  be  described  as  a  messuage. 
There  was  nothing  inconsistent  in  the  facts  of  that  case 
'wHh  tbe  supposition  of  the  rooms  being  occupied  as  an 
^zdusive  dwelling-house.  The  passage  quoted  by  Tindal, 
C!»  J.f  from  Lord  Coke  {a\  clearly  refers  to  a  chamber 
tsnder  certain  circumstances — where  a  house  is  divided 
Snto  several  chambers,  with  separate  outer  doors.  If  that 
YmA  been  the  case  here,  tiien  the  room  would  have  been 
l^perly  described  as  a  dwelling-house.    The  case  of  Fenn 

(a)  3  Inst.  66. 
Q  Q  2 
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Exeh.  of  Phas,  y,  Graftoti^  therefore,  does  not  stand  in  the  way  of  a  ded* 

'  ^     sion  in  favour  of  the  plaintiff^  and  I  think  that  neither 

MoMKt        in  law  nor  in  common  sense  can  a  man  be  described  is 

Dtkes.       being  in  possession  of  a  dwelling-house,  where  he  is « 

mere  lodger. 


GuRNEY,  B.,  concurred. 


Rule  absolute. 


Where  a  pirty 
hai  been  re- 
turned in  the 
schedule  of  the 
collector  of 
land-tax  for 
a  particular 
parish,  under 
the  48  Geo.  3, 
c  141,  as  in 
default  for  a 
sum  assessed 
upon  him  for 
laud- tax  in  that 
parish,  and  ihe 
schedule  having 
been  duly  cer- 
tified to  this 
Court,  a  writ  of 
levari  facias  has 
issued,  under 
which  such  sura 
has  been  levied 
on  his  goods, 
and  paid  into 
the  receipt  of 
the  Exchequer, 
the  Court  cannot 
afterwards  set 
aside  the  writ, 
on  the  ground 
that  the  party 
1ms  been  as- 
aeised  in  the 
wrong  parish. 


In  the  Matter  of  the  Glatton  Land-Tax. 

xN  Michaelmas  Term,  Kelly  obtained  a  rule  to  shew 
cause,  on  behalf  of  William  Margetts,  of  HuntiogdoOi 
Gent.,  why  three  several  writs  of  levari  facias  directed 
to  the  sheriff  of  Huntingdonshire,  commanding  him  to 
levy  out  of  the  goods  and  chattels,  lands  and  tenements, 
of  Edward  Smith,  the  tenant  of  the  said  William  Margetts, 
the  several  sums  therein  respectively  mentioned  to  be  due 
to  his  late  Majesty  from  the  said  Edward  Smithy  arisiog 
from  the  land-tax  charged  upon  him  in  the  parish  of 
Glatton,  in  the  county  of  Huntingdon,  should  not  beset 
aside.  The  affidavits  of  Mr.  Margetts,  on  which  the  role 
was  obtained,  stated  the  following  facts : — 

In  December,  1824,  Mr.  Margetts  purchased  a  farm  in 
Holme  Fen,  in  the  parish  of  Holme,  in  the  hundred  of 
Norman  Cross  and  county  of  Huntingdon,  consisting  » 
about  640  acres.  The  vendor  was  also  owner  of  another 
farm  at  Glatton,  an  adjoining  parish  to  Holme,  and  situate 
also  in  the  same  hundred  and  county;  and  in  the  spring 
of  1825,  the  latter  farm  was  also  sold  and  convejed 
by  him  to  another  purchaser.  The  solicitor  to  this 
purchaser,  a  Mr.  Morley,  was  also  clerk  to  the  com- 
missioners of  land-tax  for  the  hundred  of  Nonnsa 
Cross.  At  Michaelmas  1825,  Mr.  Margetts  paid  to  the 
tax  collector  of  the  pariah  of  Holme,  the  two  half  years 
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land-tax  then  due  in  respect  of  his  farm  at  Holme.    At  Eatek. «/  pietu, 

1839 
Bfichaelmas  1826|  after  having  paid  the  sum  of  10/.  lifS.Gd.     v_^^^ 

to-  the  Holme  collector  for  the  land-tax  of  that  year,  he         in  re 
vras  called  upon  by  the  collector  for  Glatton,  who  stated      lamiZtax. 
Ihat  he  came  by  desire  of  Morley  for  7/.  14«.  6c/.  for  a 
year's  land-tax,  which  he  alleged  was  payable  to  the  parish 
of  Glatton  in  respect  of  the  farm  at  Holme.   Mr.  Margetts 
baring  refused  to  pay  the  Glatton  collector,  in  April, 
18S8,  the  Glatton  assessors,  with  Morley  as  their  adviser, 
distrained  his  cattle  for  two  and  a  half  years'  land-tax 
assessed  on  him  by  the  Glatton  assessors  in  respect  of  his 
Tarm  at  Holme.     Mr.  Margetts  thereupon  commenced  an 
action  of  trespass  against  Morley  and  the  assessors,  which 
came   on  for  trial  at  the  Huntingdon   Summer  Assizes, 
1^8,  when  a  verdict  was  taken  for  the  plaintiff,  subject  to 
v special  case  for  the  opinion  of  the  Court  of  King's  Bench. 
When  the   case  came  on   for  hearing,  the  defendants' 
counsel  raised  a  question  whether,  although  the  lands  in 
Question  were  situate  within  the  hamlet  of  Holme,  they 
did  not  form  part  of  the  parish  of  Glatton ;  and  a  new 
trial  was  thereupon  granted,  and  the  cause  again  came  on 
for  trial  at  the  Spring  Assizes,  1831,  when  that  point  was 
left  to  the  jury,  and  a  verdict  was  again  given  for  the 
plaintiff*.     A  rule  was  afterwards  obtained  for  a  new  trial, 
partly  on  the  ground  that  it  should  have  been  left  to  the 
jury  to  say  whether  the  farm  had  not  been  usually  assessed 
to  Glatton ;  but  the  Court  were  of  opinion  that  by  the 
liSnd-tax  Act,  38  Geo.  3,  c.  5,  s.  53,  every  person  ought 
to  be  assessed  in- respect  of  his  lands  in  the  places  where 
tkey  lie.     The  assessors  for  the  time  being  of  Glatton, 
Be?ertheles8,  continued  to  assess  Mr.  Margetts,  and  subse- 
quently his  tenant,  Smith,  for  land-tax  in  Glatton  parish 
m  respect  of  the  farm  at  Holme,  but  they  always  refused 
to  submit  to  such  assessments.     On  the  31st  of  January, 
1887,  three  writs  of  levari  facias  were  issued  out  of  this 
Court,  directed  to  the  sheriff  of  Huntingdonshire,  com- 
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Exch.  of  Pka$,  manding  bim  to  levy  out  of  the  goods  aad  landft  of  SoMtli 
s,,,^,^^!,^     the  sums  therein  respectively  alleged  to  be  due  io  respect 
In  re         of  laod-tax  charged  on  him  in  Glattoiu    Previously  to  the 
Lah^Tax.     execution  of  these  writs,  Smith  gave  notice  in  writbg  to 
the  sheriff  that  they  had  been  wrongfully  issued,  and  tbit 
the  said  sums  had  been  illegally  charged  on  him,  and  iui 
goods  and  lands  were  not  legally  liable  to  the  payment  of 
any  part  thereofj  and  that  he  protested  against  any  seisure 
or  sale  of  his  goods  or  lands  under  the  writs,  and  intended 
to  take  such  legal  proceedings  in  respect  of  the  premiiee 
as  he  might  be  advised.     The  sheriff,  however,  by  virtue 
of  the  said  writs,  entered  upon  the  premises  and  distrained 
some  of  Smith's  cattle.     Shortly  afterwards  Smith  died: 
and  an  action  was  thereupon  commenced  in  the  Court  of 
King's  Bench,  in  the  name  and  with  the  concurrence  of  bii 
executors,  against  the  sheriff,  for  the  trespass  so  committed 
by  him  in  the  execution  of  the  said  writs,  to  which  he 
pleaded  that  he  made  the  entry  and  distress  complained  of 
under  the  writs.    The  affidavit  then  stated  that  the  depo- 
nent was  advised  by  counsel  that  the  matter  so  pleaded 
was  a  sufficient  answer  in  law  to  the  trespass  complained 
of,  and  that  there  was  no  remedy  for  the  injuries  sustained 
by  such  entry  and  distress,  otherwise  than  by  application 
to  set  aside  the  writs  of  levari  facias :  that  the  farm  in 
respect  of  which  the  land-tax  was  assessed  to  Glatton,ii 
situate  at  Holme  and  not  elsewhere ;  that  it  was  proved 
on  the  said  trials  that  before  the  purchase  of  the  farm  by 
the  deponent,  no  Holme  tenant  had  paid  or  been  required 
to  pay  land-tax  to  Glatton,  and  that  the  name  of  a  Hobt 
tenant  had  not  for  forty  years  appeared  on  the  Olattoo 
assessment ;  and  that  the  farm  is  not  part  of  any  common 
or  waste  lands  which  since  the  inclosure  thereof  had  been 
assessed  to  the  land-tax  in  any  other  place  than  the  parish 
in  which  the  lands  lie. 

In  opposition  to  the  motion,  an  affidavit  was  made  bj 
the  solicitor  to  the  office  for  Stamps  and  Taxes,  wbic^ 
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Mltted,  Ibfti  by  three  several  schedules  made  and  sworn  to  Ssfch*  of  piea$^ 

1839L 
^  the  liiw  lequices,  by  the  collector  of  the  land-^tax  for  thft     ^ 

parish  of  Glatton,  and  by  him  delivered  to  the  receiviog  \n  rt 
inspector  of  the  land-tax  for  the  county  of  Huotingdco^  im,  i«^VA\Ui 
pursuanee  of  the  several  statutes  in  that  behalf,  Edward 
Smitbf  of  Holme,  was  named  as  having  made  default  ia 
payment  of  the  three  several  sums  of  money  after^men- 
tioDed,  which  had  been  assessed  upon  him  by  three, 
aeveral  assessments  of  the  land-tax  in  the  parish  of 
Glatton,  vis.  the  sum  of  7/.  1G«.  6c/.  for  each  of  the  years 
1834  and  1833»  and  the  sum  of  SI.  ]8s.  for  half  a  year 
ending  on  the  29th  of  April,  18S6:  that  the  said  three  sche- 
dules were  afterwards  duly  certified  to  this  Court  under  the 
band  of  the  receiving  inspector,  and  thereupon,  on  the 
&it  of  a  Judge,  the  three  writs  of  levari  facias  in  ques~ 
tion  were  issued  on  the  1st  of  February,  1837,  and  exe- 
cuted by  the  sheriff:  that  on  or  soon  after  the  return 
thereof)  the  sheriff  paid  tiie  said  three  several  sums  of 
noney  to  the  receiving  inspector,  as  directed  by  the  writs, 
and  the  same  were  afterwards  in  due  course  paid  into  the 
receipt  of  Her  Majesty's  Exchequer :  and  that  by  the 
payment  of  the  said  sums  to  the  receiving  inspector  as 
aforesaid,  the  parish  of  Glatton  became  and  is  discharged 
from  all  liability  in  respect  of  the  same. 

The  Aitomey-General  now  shewed  cause  against  tlie 
rule. — ^This  application  is  much  too  late.  It  may  be  ad- 
aitted  that  Mr.  Margetts  has  been  aggrieved,  but  be  ought 
to  have  appealed  against  the  assessments  when  made^  or 
then  to  have  made  summary  application  to  this  Court.  A 
certain  sum  is  assessed  on  Glatton  parish,  and  it  is  wholly 
immaterial  to  the  Crown  upon  what  property  it  is  raised. 
The  Crown  receives  no  more  from  these  sums  being 
assessed  in  Glatton  as  well  as  in  Holme :  the  parish  of 
Glatton  would  have  to  pay  precisely  the  same  sum,  each 
district  being  liable  to  tiie  Crown  for  the  sum  it  ought  to 


•  »«i. . 
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Exch.  of  PUat,  raisCi  and  the  Crown  having  no  interest  whatever  in  f^ 
^  manner  in  which  it  is  raised.  The  course  to  be  pursua/ 
In  re  Under  the  land-tax  acts^  4S  Geo.  tS,  c.  141,  rule  5^  and  4  k 
Land-tax.  ^  Will.  4,  c.  60,  is  this:  there  is  a  certain  sum  to  be  leWed 
on  every  county  in  England,  which  is  distributed  among 
the  different  parishes  and  districts  in  each  county,  and 
each  parish  and  district  is  then  liable  to  the  Crown  for  the 
sum  it  ought  to  raise.  A  return  is  made  to  the  Crown 
from  each  district,  and  if  there  be  any  defaulter,  a  writ  of 
levari  facias  issues,  and  the  sum  stated  in  it,  when  raised, 
makes  up  the  quota  which  the  particular  parish  or  district 
18  liable  to  pay.  If  that  sum  be  not  made  up,  the  parish  is 
to  be  re-assessed,  and  the  Crown  is  so  to  be  secured.  Nov 
here  it  appears  that  schedules  were  regularly  returned 
from  the  parish  of  Glatton,  whereby  it  appeared  thit 
Smith  was  in  default  to  the  amount  of  these  three  assess* 
ments :  thereupon  the  writs  of  levari  facias  issued,  under 
which  the  arrear  was  raised,  and  paid  into  the  hands  of 
the  proper  officer.  The  deficiency  was  thereby  made  up, 
and  the  Crown  has  got  the  amount  it  ought  to  receive,  and 
no  more.  But  if  the  writs  be  set  aside,  the  Crown  would 
have  no  remedy  against  Glatton,  which  has  paid  its  full 
quota,  and  is  now  exempt.  If  this  application  had  been  made 
in  an  earlier  stage,  it  might  have  been  put  into  such  a  shape 
as  to  leave  the  parish  of  Glatton  liable ;  but  that  would 
not  have  been  an  appUcation  against  the  Crown,  which 
has  no  interest  in  the  question.  [Parke^  B. — What  is  the 
remedy  given  to  a  party  by  the  land-tax  acts,  if  he  be  as* 
scssed  in  a  wrong  place,  which  is  the  complaint  here?] 
Whatever  be  the  remedy,  it  cannot  be  by  means  of  such 
an  application  as  this ;  the  proceedings  under  which  the 
money  has  been  levied  to  the  use  of  the  Crown  have  all 
been  perfectly  regular.  The  consequence  of  this  appli- 
cation being  granted  would  be,  that  the  sheriff  would  be 
liable  to  an  action,  although  it  is  admitted  that  he  iras 
justified  under  the  writs.     [Parke,  B. — The  writs  wouM 
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be  a  -protection  to  the  sheriff,  although  set  aside  for  ir«  s»^  ¥  ^9^» 

regularity].    It  is  not  sought  to  set  them  aside  for  irregu-  V^ 

larity,  but  as  being  void  ab  initio :  and  the  very  object  of        In  re 

the  application  is  to  enable  the  party  to  recover  against     Laxd^Tax. 

the  sheriff,  and  deprive  him  of  this  defence.     If  the  writs 

would  be  a  good  defence  notwithstanding,  the  application 

is  useless ;  if  not,  it  ought  not  to  be  granted.   But  further, 

the  parties  representing  the  Crown  have  been  guilty  of  no 

idefault  or  irregularity:  the  Crown  has  no  control  over 

the  assessments,  and  does  not  interfere  until  the  whole 

amount  has  been  raised,  or  a  schedule  has  been  returned 

stating   the  defaulters:   the   schedules   having  been   so 

returned  here,  the  writs  were  properly  and  necessarily 

issued.    The  delay,  however,  is  of  itself  a  sufficient  answer 

to  the  application. 

Kelly,  contra. — The  argument  on  the  other  side  goes 
to  this  extent,  that  the  Crown  may  issue  a  writ  of  levari 
facias  to  levy  upon  any  subject  of  the  realm  to  any  amount, 
and  that  when  the  goods  of  the  subject  are  seized  and 
sold,  he  is  to  be  without  remedy.  These  returns  and 
schedules  are  all  made  by  officers  of  the  Crown  in  a  par- 
ticular department,  wholly  unknown  to  and  beyond  the 
control  of  the  party  affected  by  them.  In  the  present 
ease,  it  is  admitted  that  Mr.  Margetts  has  no  land  in 
Glatton ;  that  his  farm  has  been  always  assessed  in  and 
paid  to  Holme ;  and  that  his  right  of  exemption  from 
payment  to  Glatton  has  been  solemnly  decided  by  the 
Court  of  King's  Bench.  [Lord  Abinger,  C.  B. — ^When, 
after  that  judgment,  the  assessors  still  assessed  him  in  the 
wrong  district,  were  not  they  liable  to  an  action  ?]  Ho — 
the  officer  is  not  liable  for  merely  assessing,  which  is  no 
more  than  entering  the  name  of  the  party,  with  certain 
figures  against  it,  in  a  book  in  his  own  office ;  it  is  only 
when  he  endeavours  to  put  the  law  in  force  and  to  seize 
the  goods  of  the  party,  that  he  has  any  remedy.    [Parie, 


,£mA.  ^  fi0^  B; — ^Bttl  tbe  Crown  bai  obuined  no  moro  than  il  k 
.  '  ^    tied  to.}    That  is  not  tbe  question  here:  the  cowphiat  ii, 

In  tt  that  the  whole  proeeedinga  are  ex  partei  and  that  tht 
Uwsll^  party  charged  has  no  means  of  having  access  la  any  ptrt 
of  tliena*  ZPari^,  B. — ^You  refuse  to  pay,  because  jos 
say  you  are  not  bound  to  pay ;  then  the  collector  retum 
you  as  in  default,  which  he  is  ri^^  in  doing:  your  wmij, 
if  any,  is  against  the  assessor  for  putting  your  name  iatlM 
assessment,  in  consequence  of  which  you  are  liable  to  tbe 
subsequent  proceedings.]  It  is  submitted  that  theie  is  so 
remedy  at  all  except  by  means  of  this  application.  The 
assessor  does  no  wrong  to  the  individual  by  merely  insert* 
ing  hb  name,  and  no  action  could  be  maintained  agaiail 
him  for  it ;  it  might  even  be  done  by  mistake,  or  under  tk 
advice  of  counsel.  Until  some  actual  step  be  (sken 
against  the  party  charged,  as  by  distress,  he  is  not 
aggrieved.  The  recent  statute,  I  &2  Vict,  c  58,  a  2, 
(which  was  subsequent  to  these  proceedings)  does  provide 
a  remedy  for  such  cases  in  future,  which  is  to  operate  st  tbe 
period  when  the  assessment  is  made ;  which  shews  that  so 
means  existed  before  of  impeaching  a  wrongful  assessnenti 
Is  then  the  subject  whdly  without  remedy,  where  pco« 
eeediogs  issue  in  the  suing  out  of  a  writ  against  hines 
parte,  and  his  goods  are  seised  and  sold  wilhoal  Ui 
being  heard  in  his  defence,  end  without  having  hsd  ssy 
means  of  rectifying  the  proceedings?  All  the  courts  of 
law  have  an  inlierent  power  over  writs  which  have  issneil 
out  of  them ;  this  writ  differs  from  others  only  as  being 
pf  a  more  stringent  and  severe  nature ;  but  where  one 
has  issued  improperly,  the  Court  may  interfere  and  cofl* 
trol  what  has  been  done  under  it.  It  is  said  the  Cromi 
has  gained  nothing ;  but  is  it  any  answer,  where  the  Cross 
has  taken  from  a  subject  money  which  he  was  not  boood 
to  pay,  that  somebody  else  owed  it?  Nor  is  it  any  answer 
for  an  officer  in  a  higher  department  to  say  he  acted  os 
the  statement  of  a  subordinate  officer.    The  kueness  d 
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the  applicition  ia  satisfactorily  accounted  for  by  the  cir«  iScdk  ^  Ph^ 
cumstaoces :  and  it  is  to  be  remembered  that  this  is  an    ■-,    ^     ^ 
application  against  the  Crown,  against  whose  claims  there         in  re 
ia  no  bar  by  lapse  of  time.    It   is   not  therefore  like  the     lj^^jIL 
x»aes  of  applications  under  rules  of  Court  for  setting  aside 
auita    for   irregularity,  which  must  no  doubt  be  made 
promptly.    And  with  regard  to  the  sheriflT,  the  action 
against  him  has  been  discontinued  and  the  costs  paid,  and 
there  is  no  intention  of  bringing  a  fresh  action.    [Lord 
jUinger,  C.  B. — If  that  be  so,  what  do  you  gain  by  setting 
aside  the  writ  ?]    Mr.  Margetts  would  have  the  judgment 
of  this  Court  that  the  writs  were  improperly  issued,  and 
on  a  petition  being  presented  to  the  Crown  for  re-paymen( 
of  the  money,  he  would  be  in  much  better  position. 

Lord  AbinoeRi  C.  B. — I  think  we  cannot  accede  to  this 
motion,  upon  the  ground  that  there  is  no  other  remedy. 
]t  does  not  follow,   because  the  statute  does  not  pro- 
vide any  other  remedy  than  that  the  party  applies  for, 
that  he  is  entitled  to  that :  the  question  is,  whether  this 
is  the  right  remedy — whether  there  is  any  other  it  is  not 
for  us  to  say.  What  does  he  ask? — to  set  aside  a  writ  that 
lias  been  issued  according  to  the  precise  terms  of  the  Act 
of  Parliament,  and  the  issuing  of  which  is  not  a  matter  of 
blame  to  any  party, — which  has  been  satisfied,  and  the 
money  paid  to  the  Crown.    If  in  any  earlier  stage  of  the 
business,  and  before  the  Crown  had  received  the  money^ 
be  had  applied  to  the  Court  to  interpose  any  delay,  to 
bold  the  hands  of  the  sheriff,  the  question  might  bav^ 
been  different.    I  am,  upon  principle,  inclined  to  agre^ 
that  the  Crown  is  not  entitled  to  receive  of  one  man  what 
alight  to  have  been  paid  by  another,  if  the  Crown  has  any 
means  to  prevent  it :  but  that  is  not  the  question.    The 
Crown  has  received  no  more  than  it  ought:  the  applicant 
saya  it  bas  been  received  from  a  wrong  person ;  but  the 
Crown  cannot  interpose  now—- they  say  the  writ  has  been 
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£reft.  0/  PUai,  reralarly  issued,  but  if  we  were  to  set  aside  the  writ,  no 
1839  o        J  '  » 

'  ^    legal  remedy  would  remain  to  the  Crown.  •   Mr.  Kett^ 

intt  states  there  is  often  an  application  to  the  candour  of  the 
Land-tax.  Crown;  but  we  cannot  act  contrary  to  the  principles  of 
law,  in  order  to  enable  the  parties  to  apply  with  better 
grace  to  the  favour  of  the  Crown.  We  cannot  consider 
whether  the  Crown  would  refund  the  money,  unless  it  wai 
bound  by  law  to  refund  it ;  and  it  is  clear  it  is  not  bound 
by  law  to  do  so,  because  it  has  got  no  more  than  it  ougbt 
to  have*  The  cause  of  the  complaint  is  the  improper  con- 
duct of  some  parties  who  have  taxed  Mr.  Margetts  in 
some  place  where  he  ought  not  to  have  been  taxed.  It 
appears  to  me  that  there  ought  to  be  some  remedy  against 
them,  and  if  at  an  earlier  stage  an  application  had  been 
made  to  the  Court  to  interfere,  before  the  Crown  had  got 
the  money,  the  question  might  have  borne  a  different 
aspect ;  but  at  present  we  cannot  give  him  any  redress. 
It  appears  to  me  that  there  is  no  ground  in  equity  or  law 
for  complying  with  this  application. 

Parke,  B. — I  am  of  the  same  opinion.  The  case  is 
certainly  one  of  great  hardship  upon  Mr.  Margetts,  but 
we  know  that  in  future  it  will  cease  to  exist*  An  act  wis 
introduced,  in  consequence  of  the  difficulty  this  Court  felt 
when  a  question  of  this  kind  was  before  it,  in  order  to  girea 
remedy  in  future.  It  is  clear  we  cannot  set  aside  the  writ 
in  order  to  give  a  right  of  action  against  the  sheriff;  that 
would  not  be  just,  even  if  it  would  give  a  remedy,  which  it 
would  not,  since  the  sheriff  is  j  ustified  nevertheless.  It  is  said 
the  object  is  to  set  the  writs  aside  in  order  to  afford  ground 
for  an  application  to  the  Treasury.  We  cannot  do  that 
If  we  cannot  make  it  the  ground  of  an  order  to  pay  bad 
the  money  which  is  in  the  Treasury,  we  ought  not  to  set 
them  aside  at  all.  Whether  there  is  any  other  remedy  it  'n 
not  for  us  to  decide ;  we  cannot  give  the  remedy  as  it  is 
«sked« 
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SuRKSY,  B. — It  is  very  clear  that  these  writs  are  regu-  ^^****^/'*^ 
and  that  the  form  prescribed  by  the  act  baa  been 
:t]y  adhered  to,  and  therefore  they  cannot  be  set 
le.  If  Mr.  Margetts  was  aggrieved  by  the  assessment, 
had  notice  of  it,  and  might  have  taken  any  steps 
^leased•  When  the  sheriff  levied,  he  had  notice,  and 
nre  the  money  got  into  the  hands  of  the  Crown,  he 
ht  have  applied  to  the  Court,  and  the  Court  would, 
\  could,  have  given  him  relief;  but  the  money  has 
n  received — the  Crown  has  received  its  quota  from  the 
lib,  and  has  received  no  more ;  and  n'ow,  if  Mr.  Margetts 
e  to  succeed  in  getting  back  the  money,  the  mode  in 
ch  the  Crown  must  be  reimbursed  would  be  by  a 
issessment,  and  in  that  case  injustice  would  be  done 
others. 

Rule  discharged. 


Leaf  r.  Lbes. 

BBT. — The  declaration  stated  that  the  defendant,  to  A  deciantloa 
on  the  20th  day  of  August,  1838,  was  indebted  to  the  ISafthe'dV^'^ 
ntiff  in  the  sum  of  50/.  for  goods  sold  and  delivered,  Pendant  on  « 

^  certain  day  waa 

in  50/.  for  money  found  to  be  due  on  an  account  indebted  to  the 
we  then  stated  between  them«  for  gooda^soid 

.'he  defendant  demurred  specially  to  the  latter  count,  "^  fn"  o^'for 
the  ground  that  no  time  was  alleged  at  which   the  money  found 

,  ,  to  be  doe  upon 

>nnt  was  stated.    Joinder  in  demurrer.  an  account 

hefwt  then 
stated  between 

taU,  in  support  of  the  demurrer,  relied  on  Ferguson  v.  them:— HfW, 

T   Tw  r  ^         '  '  1  *^"  Bpedal  de- 

Ichell  (a)  as  in  point,  the  authority  of  which  case  was  murrer,  that 
aitted  in  Spyer  v.  Thelwell  (6),  and  in  Lane  v.  TheU  |hc  account" 
/(c),  in  which  last  case  Lord  Abi/tger^  C.  B.  and  Parke,  ■JJi'J  *?* 
distinguished  between  a  count  for  goods  sold  and  de- 

{a)  2  C.  M,  &  R.  687.  (b)  Id.  692. 

(c)  1  M.  &  W.  140. 
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CmA.  if  PtMf,  Uvered.  and  an  account  stated,  holding  that  the  statentet 

of  time  was  necessary  in  the  latter* 

The  Court  then  called  upon 

Hayes  to  support  the  count — ^No  decision  of  thii 
point  took  place  in  Ferguson  v.  MitcheUt  for  the  plsiotiff 
had  judgment  in  that  case  because  the  demurrer  was  too 
large.  What  is  there  said  in  relation  to  the  necessitj  d 
inserting  the  time  at  which  the  account  was  stated,  ii 
therefore  only  a  gratis  dictum.  Upon  principle  it  ii 
unnecessary.  The  rule  which  requires  time  to  be  stated 
is  confined  to  traversable  allegations,  and  a  time  is  sl« 
leged  with  respect  to  the  material  and  traversable  sDs- 
gation  in  this  count,  that  the  defendant  was  indebted 
to  die  phiintiff ;  for  the  date  in  the  preceding  count  for 
goods  sold  and  delivered  must  be  considered  as  incor- 
porated into  the  count  on  the  account  stated.^  The 
rule  is  sufficiently  complied  with  by  the  statement  of 
one  date  in  the  count,  and  there  can  be  no  good  reason 
'  for  requiring  the  repetition  of  another.  In  Lane  v.  Thdr 
well,  it  was  decided  that  it  was  unnecessary,  in  a  count 
for  goods  sold  and  delivered,  to  allege  the  time  when  the 
goods  were  sold,  and  it  must  follow  that  it  is  equaBy 
unnecessary  to  allege  when  the  account  was  stated,  other- 
wise an  artificial  and  inconvenient  distinction  will  be 
created  with  respect  to  the  common  indebitatus  count!,  all 
of  which  ought  to  stand  upon  the  same  principle.  [Lord 
Abinger,  C.  B. — The  count  for  goods  sold  is  so  framed  as  to 
admit  of  proof  of  different  goods  sold  at  different  timeij 
It  is  submitted  that  tlie  same  principle  should  apply  to  so 
account  stated.  Any  admission  by  the  defendant  of  a 
i^cific  sum  being  due  to  the  plaintiff  is  receivsble  m 
evidence  under  the  count  for  an  account  stated,  as  there 
appears  no  good  reason  why  a  mere  adnrissipn  should  not 
be  received  under  the  same  count*    No  case  has  been 


deoided  4o  ifae  <!ai!trary«    And  if  it  be  neeeasary  t»  jaUeffi  fi^stik.  if  «m4 
the  time  of  9ta6ng  the  nceount;^  becaiu^  ibe  ooiiat  it  «i  " 

its  terms  confined  to  a  single  transaction,  such  an  attega'^ 
tioii  ipcmld  beciufie  equidly  necessary  in  a  count  for  goods         jj^^ 
sold  and  delivered,  in  any  case  in  which  that  count  was  in 
terms  confined  to  a  single  transaction :  as  for  instance,  a 
horse   sold  and  delivered.     ^Parke,  B. — The   count  is 
neither  in  accordance  with  the  forms  prescribed  by  the 
rules  of  Trin.  T.  1  Will.  4.,  nor  is  it  in  accordance  with  the 
conne  of  pneoedent  before  those  rules.]    Thoae  rmles  did 
Bot  introduce  my  alteration  in  tbe  principles  of  pleadings 
hat  only  in  the  forms ;  and  their  sole  object  was  iro  .check  . 
tisdess  prolixity.    This  appears  from  the  case  of  Lane  v« 
^TkdweUf  -whete  the   pleader  departed  trem  the  form 
^treaby  those  rules  by  omitting  the  word  *^  Uien/'  and 
4he  Court  nevertheless  held  it  aufficient.    And  with  re- 
spect to  the  practice  before  the  rules,  it  is  not  aupporied 
hy  any  anthority,  and  many  unneceesary  statements  of  lime 
and  place  were  then  introduced.    This  point  has,  within  a 
few^ays  past  in  tbu  term,  been  before  the  Court  of  Queen's 
fieneb  in  Bingley  t«  Durham  (a),  and  the  Court  held  the 
eonnt  good.     [Bali^  in  addition  to  the  authorities  he  had 
pieviousfy  cited,  mentioned  Higgins  v.  Highfield  (6),  and 
"Demson  v.  Richardson  (c).]     In  both  of  those  cases  there 
was  an  entire  omission  of  any  date  to  a  material  and  tra« 
versable  allegation.  In  the  present  case,  one  date  is  stated, 
vis.  the  date  of  the  defendant's  becoming  indebted  to  the 
fdaintiff ;  and  the  only  question  is,  whether  there  should 
be  an  unnecessary  repetition  of  that  date. 

Cur.  adv*  vult. 

In  this  term, 

»■ 

Lord  Abinger,  C.  B.,  said, — As  the  Court  of  Queen's 
Bench  have  decided  that  the  allegation  of  time  in  a  count 

(a)  Sinee  reported,  1  Per.  &  D.  53.  {h)  13  East,  d07. 

(c)  ]4  East,  391. 
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jBtc*.  rf  PiMh  upon  an  account  stated  is  unnecessaryj  it  seems  ad? isible 
1839.        ^^  follow  the  same  course,  especially  as  it  is  a  mere  matter 
of  form. 

Judgment  for  the  plaintiff. 


YouLToN  V.  Hall* 
A  writ  of  fttm-      rr  ^£Zi/^G£J7,onaformerday,moTedforaruIetoshet 

mons  stated  *.   t  .       *.  i       xv 

the  action  to  be  cause  why  the  copy  of  the  writ  of  summons  senred  on  tbe 
olTpromUetr''  defendant  should  not  be  set  aside,  on  the  ground  that  the 
---Btid  intuf-      form  of  action  stated  therem  was  *'  action  on  the  case 

ndent,  and  the 

Court  set  it  promises."  Although  the  omission  of  the  word  **  on  "  might 
larity.  '  in  some  cases  be  supplied  by  intendment,  here  it  could  not, 

because  even  if  it  were,  there  would  not  be  such  a  descrip- 
tion as  the  Uniformity  of  Process  Act  required.  The  fon> 
there  given  is  (a)  "action  on  promises,*' and  the  phrase  "tres- 
pass on  the  case  on  promises"  has  been  held  bad,  because 
it  does  not  pursue  the  form  given :  Gumey  r»  Hapkint(m(b} 
Here,  no  word  can  be  held  mere  surplusage,  because  it  is 
doubtful  from  the  words  used  in  the  writ,  whether  case  or 
assumpsit  be  intended,  and  whether  the  words  "  the  case" 
or  **  promises  *'  should  be  rejected.  The  Court  hafiog 
granted  a  rule, 

Humfrey  now  shewed  cause.— It  is  quite  clear  that  the 
word  "  on"  merely  is  omitted,  and  the  Court  ought  so  to 
intend.  In  Cooper  v.  Weale  (c),  it  was  held  that  the 
omission  of  the  word  '*  on  "  was  not  material. 

Parke,  B. — There  the  words  were  "  action  promise** 
from  which  it  was  clear  that  assumpsit  was  intended.  In  the 

(fl)  2  Will.  4,  c.  39,  Schedule  I.  {h)  3  DowL  P.  C  \^ 

(c)  4  Dowl.  P.  C.  281. 
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pTesent  case,  it  is  doubtful  what  was  meant,  and  we  do  ^ch.  »f  Phm, 

1839 

ct  know  whether  we  ought  to  reject  words  for  the 
iirpose  of  making  it  case,  or  assumpsit* 

Rule  absolute. 


Walhnger  also  moved  to  set  aside  the  copy  of  the  wnt  in  the  indone- 

f  -    ,  .         1  n  1  11         inent  of  the  red- 

r  summons  and  the  service  thereof,  on  the  ground  that  denceofan  at- 
^le  requisites  of  the  Uniformity  of  Process  Act  had  not  been  ot^mmonM^lt 
c^omplied  with,  the  indorsement  on  the  writ,  in  giving  the  ^*  no'ne^«»*'y 
Y^sidence  of  the  attorney,  having  omitted  to  state  the  eoim/5^,  unleit 
county. — The  form  of  the  writ  and  indorsement  is  given  would  be  cai- 
in  Schedule  I.  of  the  act,  and  the  rule  of  M.  T.,  3  Will.  4,  ^l]^^^""  ""^ 
^  10,  provides,  that  if  the  plaintiff,   or  his  attorney, 
shall  omit  to  insert  in,  or  indorse  on,  any  writ  or  copy 
thereof,  any  of  the  matters  required  by   the  act  to  be 
liy  him  inserted  therein,  or  indorsed  thereon,  such  writ 
or  copy  thereof  may  be  set  aside  as  irregular,  on  appli- 
cation to  the  Court.    An  accurate  description  of  the  resi- 
dence of  the  attorney  must  be  given :  and  in  Lloyd  v. 
Jones  (a), ''  No.  32,  Great  James  Street,  Bedford  Row," 
ivas  held  insufficient.     [Lord  Ahinger,  C.  B. — The  de- 
scription there  held  insufficient  was  that  of  the  party  him- 
self, and  if  the  writ  be  sued  out  by  the  party  in  person,  the 
description  must  be  of  the  city  or  county ;  but  that  requisite 
is  confined  in  the  act  to  the  party  himself].     The  judg- 
ment of  the  Court  proceeds  upon  the  ground,  that,  inde- 
pendently of  the  party,  the  agent's  description  was  not 
sufficient.     The  act  contemplates  two  cases — suing  out  a 
writ  either  in  person,  or  by  attorney.     In  the  former 
case,  that  which  is  required  to  be  stated  is  fully  specified: 
and   in   the  latter  case  it  is   understood,   because   the 
^ords  in  the  form  required  to  be  indorsed  are : — **  This 

^rit  was  issued  by  E.  F.,  of ,  attorney  for  the 

8aid  A.  B." — leaving  a  blank :   and   in  Lloyd  v.  Jones, 

(a)  1  M,  &  W.  649 ;  5  Dowl.  P.  C.  161. 

VOL.  lY.  R  R  M.  W. 
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Sxeh.  of  PUat,  the  Court  said,  the  indorsement  was  insufficient,  becaase 

1839 

the  agent's  residence  was  not  fully  stated,  and  the  act  ex* 

pressly  contemplates  the  case  of  an  agent. 

Parke,  B. — I  think,  in  the  case  of  an  attorney,  a  de- 
scription of  residence  not  mentioning  the  county  is  suffi* 
cient,  provided  the  description  be  such  as  is  not  calculated^ 

to  mislead. 

Rule  refused. 


By  a  written 
agreement, 
three  persons 
bound  them- 
selves that  in 
consideration 
of  A.'s  dis- 
charging a  debt 
due  from  B.  to 
C,  amounting 
to  200/.,  with 
the  costs  there- 
upon, each  of 
the  three 
would  tet>erally 
pay  50/.,  and 
one  fourth  part 
of  such  costs, 
and  give  a  bond, 
hill,  or  note 
for  his  own 
proportion:— 
Held,  that  the 
agreement  re- 
quired only  one 
stamp. 


Ramsbottom  and  Others  9.  Robert  Davis. 

Same  v.  Gosden. 

Assumpsit.— The  declarations  in  these  actions  were 
upon  the  following  guarantee: — 

**  We,  the  undersigned,  Robert  Davis,  William  Grood- 
child,  and  George  Gosden,  severally  and  respeclitelg 
undertake,  in  consideration  of  Messrs.  Ramsbottom*8  and 
Legh*s  discharging,  or  agreeing  to  discharge,  a  certain 
debt  due  from  William  Davis  to  J.  Sheffield,  amounting  to 
the  sum  of  £00/.,  with  the  costs  thereupon,  to  indemnify 
the  said  Messrs.  Ramsbottom  8c  Legh  for  any  loss  which 
they  may  sustain  or  incur  to  the  extent  of  50/.  from  each 
of  us,  to  be  paid  by  us  severally,  together  with  a  fourth 
part  of  the  costs  and  expenses  as  aforesaid,  at  such  tnne 
or  times  as  the  said  Messrs.  Ramsbottom  &  Legh  may  be 
called  upon  to  pay  the  said  debt  and  costs,  to  be  rateably 
proportioned  ;  and  in  the  meantime  we  further  undertake 
to  make  and  execute  such  bills,  bonds,  or  notes  severally^ 
for  the  said  respective  sums,  as  may  be  required  by  the 
said  Messrs.  Ramsbottom  &  Legh. 

(Signed)  "  Robert  Davis. 

William  G godchild. 

George  Gosden.** 

At  the  trial  of  these  causes,  at  the  sittings  in  this  te^n|b^ 
fore  Gurney,  B.,  the  above  agreement  was  produced  IneTi* 
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dence,  and  appeared  to  be  stamped  with  one  stamp  only,  Exeh.  of  PUat, 
on  which  the  counsel  for  the  defendants  objected  to  its  ^ 

being  read,  contending  that  it  amounted  to  a  several  agree-   Ramsbottok 
ment  by  each  of  the  parties,  and  consequently  that  it        dayis. 
should  have  had  three  stamps.    The  learned  Judge,  how-* 
efer,  allowed  it  to  be  read,  and  the  plaintiffs  had  a  verdict 
fbr  fiO^  in  each  cause,  but  leave  was  given  to  the  defend- 
mjoU  to  move  to  enter  a  nonsuit. 

W.  H»  Watson  now  moved  accordingly. — One  stamp  is 
not  sufficient  in  thb  case,  as  this  is  not  the  joint  contract  of 
the  three,  but  each  makes  a  separate  contract ;  each  party 
flakes  himself  liable  to  the  extent  of  50/.,  each  agrees  to 
pay  one-fourth  of  the  costs,  and  each  undertakes  to  give 
a  bond,  bill,  or  note  severally  for  his  own  proportion.  It 
is  not  like  the  case  of  one  common  fund.  [Parke^  B., 
referred  to  BotDen  v.  Ashley  (a).]  In  that  case  there  was  but 
one  bond  and  one  penalty,  and  the  payment  of  that  penalty 
by  any  one  of  the  obligors  was  a  performance  of  the  bond. 
[Parke^  B. — This  is  one  transaction ;  no  one  of  the  parties 
would  have  agreed  to  pay  his  50^  if  the  others  had  not  con- 
tracted to  pay  theirs.  It  is  Uke  the  common  case  of  a  com- 
position deed  by  several  creditors,  where  each  agrees  to  re- 
lease his  debt  because  the  other  does,  and  in  those  cases  one 
stamp  b  sufficient.]  In  those  cases  there  is  but  one  com- 
position^  and  the  covenants  only  are  several,  but  here  there 
are  separate  contracts^  as  in  Doe  d.  Copely  v.  Day  (6), 
Powell  y,  Edmunds  (c),  and  Rex  v.  Reeks  (J). 

Parke,  B. — I  am  of  opinion  that  this  is  only  one  trans- 
action, and  that  one  stamp  only  is  necessary.  Here  each 
of  the  parties  entered  into  one  agreement,  by  which  each 
bound  himself  to  a  certain  extent,  in  consideration  that 

(0  1  N.  R.  274.  (c)  12  East,  6. 

(k)  13  East,  241.  (<Q  Lord  Raym.  1445. 

R  r2 
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9. 

Davii. 


EMch.  of  PUoi,  the  Others  would  do  the  same.     It  is  very  similar  to  the 
1  ft  so 
K^^,^^^,!^     case  of  Bowen  v.  Ashley^  where  it  was  held,  that  if  leyenl 

Ramsbottom  persons  bind  themselves  in  a  penalty  by  one  bond,  condi- 
tioned for  the  performance  by  each  and  every  of  them  of 
the  same  matter,  such  bond  required  only  one  stamp. 
There  are  several  cases  of  the  same  class,  especially  those 
of  composition  deeds.  In  Davis  v.  Williams  (a),  though 
the  agreement  was  several  as  to  each  subscriber,  it  was 
held  that  it  required  only  one  stamp.  The  same  principle 
governs  this  case.  It  is  an  agreement  by  each  to  pay  i 
proportion,  which  each  enters  into  because  the  other 
does.    The  rule  must  be  refused. 

Alderson  and  Gurnet,  6s.,  concurred. 

Rule  refused  (&]• 

(a)  13  East,  232. 
{b)  See  also  /lllen  y,  Morrison,  8  B.  &  G.  565;  3  Man.  &  Ryl  /O. 


Where,  in  the 
Kvric  and  de- 
claration, in  an 
action  not  upon 
a  written  in- 
atruinent,  the 
defendant  i« 
described  by 
the  initials  of 
his  name,  the 
only  remedy  is 
by  summons  to 
amend,  under 
3  &  4  Will.  4, 
C.42,  s.  11; 
and  the  Court 
will  not  set 
aside  the  pro* 
ceedings  for 
irregalaiity. 


Rust  v.  Kennedy. 

ArCHBOLD  had  obtained  a  rule  to  shew  cause  why 
the  writ  and  declaration  in  this  cause  should  not  be  set 
aside  for  irregularity,  on  the  ground  that  the  defendant 
was  described  in  the  writ  served  and  declaration  by  hit 
initials  only,  the  action  not  being  brought  upon  a  bill  of 
exchange,  or  other  written  instrument. 

Jardine  now  shewed  cause. — The  remedy  here  songM 
is  not  the  remedy  pointed  out  by  the  statute  3  &  4  Will*^ 
c.  42,  s.  11.  .  The  defendant  ought  to  have  applied  under 
that  section  to  have  the  declaration  amended  at  the  costs 
of  the  plaintiff,  by  inserting  the  Christian  name  at  lengtbi 
upon  a  judge's  summons,  founded  upon  an  affidavit  of  tbc 
right  name.  That  is  the  course  directed  by  the  statutei 
and  the  Court  has  no  power  to  set  aside  the  proceedings 
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In  Lindsay  v.  Wells  {a),  the  Court  refused  to  do  so  under  E*ch.  of  Pleat, 
nmilar  circumstances,  although  in  that  case  there  had 

even  been  an  arrest,  which  makes  it  much  stronger  than 

the  present  case. 

Archboldt  contra. — This  is  more  than  a  mere  case  of 
xnisnomer,  for  the  initials  are  no  name  at  ail.  Lord 
^Uenborough  said  no  man  was  ever  baptized  by  his  in- 
itials, as  '^  I.  G."  The  application  to  amend  by  summons 
is  therefore  not  compulsory  in  this  case.  The  case  of 
JLAndsay  r.  Wells,  which  has  been  referred  to,  must  have 
"been  upon  a  bill  of  exchange  (6). 

Parke,  B. — Formerly,  before  the  stat.  8  &  4  Will.  4, 
0.42,  s.  11,  where  the  declaration  and  process  corre- 
sponded, and  the  only  objection  was  a  misnomer,  that  was 
simatter  pleadable  in  abatement ;  but  since  the  passing  of 
that  act,  the  only  remedy  is  for  the  party  to  take  out  a 
summons  to  amend.  The  case  is  within  the  statute,  and 
the  rule  must  therefore  be  discharged  with  costs. 


Rule  discharged  with  costs. 


(a)  3  Biug.  N.  C.  777 ;  4  Scott, 

471. 

{b)  It  appears  from  the  report 
In  Scott  that  this  was  the  case; 
but  that  the  application  there  was 
to  Kt  aside  the  declaration,  or  to 
amend  it  mider  the  statutCj  on  the 


ground  that  the  plaintiff  was  de- 
scribed by  an  initial  letter  only  of 
one  of  his  Christian  names  :  and 
the  Court  intimated  an  opinion 
that  misnomer  of  a  plaintiff  was 
not  within  the  statute. 


Holland  v.  Henderson. 

JLN  this  case  a  rule  had  been  obtained  for  judgment  as  in 
case  of  a  nonsuit ;  against  which 

Pashley  shewed  cause,  and  contended  that  the  rule 
ought  to  be  discharged,  on  the  ground  that  the  defendant 
had  become  insolvent  after  action  brought,  and  a  stet  pro* 
cessus  had  been  offered  and  declined. 


Where  the  de- 
fendant hat  be« 
come  insolrent 
since  acdon 
brought,  a  rule 
for  judgment 
as  in  case  of  a 
nonsuit  will  be 
discharged  with 
costs,  unless  a 
stet  processus  be 
accepted. 
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Exeh.  of  Pleat,       The  Court,  referring  to  Smith  v.  Badeoek  (a),  said, 
1839.  ^     ^Yi2Li  according  to  the  practice  the  rule  must  be  discharged 
HoLLAKD      ^iih  costs,  unless  the  defendant  consented  to  a  stetprth 
cessus. 

Rule  discharged  with  costs. 

(a)  6  DowL  P.  C.  91. 


Henderson. 


Rogers  v.  Peterson  and  Another. 

Aa  attorney  is  JlSY  a  Judge*8  order^  dated  the  2nd  of  October,  1838, 
to°pay"the  cosu    the  sheriff  obtained  leave  to  pay  into  Court  the  amount  of 

iLTlro^nili  ^^^  ^®^y  ^^^^  ^y  ^^'™  ""^^^  ^  ^-  **•  ^"  *  judgment  in  this 
more  than  one     case,  to  abide  the  event  of  a  motion  on  the  part  of  the 

been  taken  off  plaintiff,  to  sct  asidc  such  judgment  and  execution,  which 
t^hcrfharr^b^en  the  sheriff  accordingly  did.  On  the  ISth  of  October, 
cither  an  under-  ^jj    order    was    obtained    for   the   attorney    to  delifct 

taking  by  the  ' 

party  to  pay  the  his  bill  of  costs,  to  be  taxed  by  the  Master;  and  more 
brougiuTn^to  than  one  sixth  having  been  taken  off  on  taxation,  ap- 
court,  with  an     pHcation  was  made  that  the  plaintiff  should  be  allowed 

agreement  by        *  "^ 

the  party  that  it  (he  costs  of  the  taxation.     That  application  was  opposed 

priated  to  that  and  refused  on  the  ground  that  the  order  for  taxation  did 

otherwise  \i\%  ^^^  Contain  an  undertaking  to  pay  what,  upon  taxation, 

not  within  the  should  be  found  to  be  due.     It  also  appeared,  that  on  the 

Stat.  2  Geo.  2,  ^^  * 

c.  23, 8. 23.         5th  of  September,  a  notice  had  been  given  by  Mr.  Haydon 

(the  plaintiff's  late  attorney)  to  each  of  the  defendants 
not  to  pay  any  sums  due  on  the  judgment  to  any  person 
but  himself,  as  he  had  a  lien  on  the  judgment  for  his  costs 
of  the  cause.  Barstow  having,  on  a  former  day,  obtained 
a  rule  calling  on  Mr.  Haydon  to  shew  cause  why  be 
should  not  pay  to  the  plaintiff  the  costs  of  the  taxation, 

Swarm  now  shewed  cause,  and  contended,  that  as  there 
was  no  undertaking  by  the  party  to  pay  the  bill  of  costs 
when  taxed,  or  so  much  as  should  be  found  to  be  due,th0 
case  did  not  come  within  the  statute  2  Geo.  S,  c  tS,  f.i^i 
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and  therefore  that  the  Court  had  no  authority  to  order  Bich.  of  PUat, 

1839 
the  attorney  to  pay  the  costs  of  taxation.  '  ^ 

Rogers 

BarstoWf  contra. — The  money  paid  into  Court  stands  in  pbxbbion. 
the  place  of  an  undertaking  by  the  party  to  pay  what 
shall  be  found  to  be  due,  especially  after  such  a  notice  as 
that  given  to  the  defendants  in  the  present  case.  [Parke, 
B. — If  the  money  brought  into  Court  was  not  appropriated 
to  the  payment  of  the  bill  of  costs,  it  is  not  equivalent  to 
an  undertaking.  The  words  of  the  statute  are,  that 
*'  upon  submission  to  pay  the  whole  sum  that  upon  taxa- 
tion shall  be  allowed/'  the  bill  delivered  may  upon  appli- 
cation be  referred  for  taxation,  without  bringing  the 
money  into  Court.  The  difficulty  here  is,  to  shew  that 
this  money  was  brought  into  Court  for  the  purpose  of 
paying  the  bill  of  costs,  or,  having  been  brought  into 
Courti  that  it  has  been  appropriated  afterwards  for  that 
purpose  by  agreement.]  It  is  submitted  that  this  money 
is  substantially  appropriated  to  that  purpose,  under  the 
circumstances  of  this  case.  The  attorney  gave  notice 
to  the  defendants  not  to  pay  any  sums  due  on  the  judg- 
ment to  any  person  but  himself,  as  he  had  a  lien  onit  for 
his  costs  of  the  cause.  After  that,  the  money  is  brought 
into  Court,  not  indeed  originally  for  this  purpose,  but 
the  Court  afterwards  makes  an  order  for  the  attorney  to 
deliver  his  bill  for  taxatioui  by  which  the  money  was  sub- 
•tantially  appropriated  to  the  payment  of  the  amount 
which  should  be  found  to  be  due. 

Lord  Abinger,  C.  B. — I  am  of  opinion  that  this  rule 
ought  to  be  discharged,  as  the  case  is  not  within  the 
statute.  The  money  was  not  brought  into  Court  originally 
for  the  purpose  of  settling  the  bill,  but  for  another  purpose, 
arising  incidentally,  and  after  that,  it  still  remained  so 
appropriated.  The  rule  must  therefore  be  discharged, 
but,  I  think,  without  costs. 
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JStdk,  of  Pleatf 
1839. 

ROOB&I 

V. 

PSTSRIOir. 
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ParkEi  B. — ^This  case  does  not  appear  to  me  to  be 
within  the  statute,  and  then  we  have  no  power  to  grant 
this  rule.  To  come  within  the  statute,  there  must  either  be 
an  undertaking  to  pay  the  bill,  or  money  must  be  brought 
into  Court,  and  agreed  by  the  party  to  whom  it  belongs 
that  it  shall  be  appropriated  to  that  purpose.  Here  tber^ 
is  neither  of  those  requisites. 

Rule  discharged,  without  costs. 


When  a  de« 
ftndant  was 
arrested  under 
an  attachment 
OQt  of  the  Court 
of  Chancery  for 
nonpayment  of 
costs,  and  a 
capias  utla- 
gatum  out  of 
this  Court,  at 
the  suit  of  the 
same  party  who 
was  the  plaintiff 
in  the  equity 
suit,  was  on 
the  same  day 
lodged  with 
the  sheriff; 
and  the  arrest 
under  the  at- 
tachment was 
afterwards  set 
swide  by  the 
Court  of  Chan- 
cery, for  irregu- 
larity t— AM, 
that  the  defend- 
ant was  entitled 
to  be  discharged 
as  to  the  capias 
iitlagatam  also. 


Hall  r.  Hawkins. 

jfC.  F.  RICHARDS  had  obtained  a  rule  to  shew  C9m 
why  the  defendant  should  not  be  discharged  out  of  ciu- 
tody,  and  why  the  proceedings  in  outlawry  taken  against 
him  should  not  be  set  aside.  It  appeared  from  the  affi- 
davits, that  an  attachment  had  issued  out  of  the  Court  of 
Chancery  against  the  defendant,  for  non-payment  of  costs 
in  a  suit  in  that  Court  instituted  against  him  by  the  present 
plaintiff;  and  the  defendant  was  taken  under  that  attach* 
ment.  On  the  same  day,  a  capias  utlagatum  was  issued  out 
of  this  Court  against  the  defendant  in  this  cause,  and 
lodged  with  the  sheriff.  The  arrest  under  the  attachment 
was  afterwards  set  aside  by  an  order  of  the  Master  of  the 
Rollsj  for  irregularity.  Under  these  circumstances,  it 
was  contended  thar  the  plaintiff^,  at  whose  suit  the  irregular 
process  had  issued,  could  not  avail  himself  of  the  subse- 
quent detainer. 

Barsioto  shewed  cause. — Two  questions  arise  in  this 
case  ;  first,  whether  the  detainer  of  the  defendant,  on  the 
process  out  of  this  Court,  was  legal ;  next,  if  it  was,  whe- 
ther the  defendant  is  entitled  to  his  discharge  as  being  is 
custody  on  mesne  process,  and  if  so,  on  what  terms?  Nov 
the  terms  of  the  order  of  the  Master  of  the  Rolls  shew 
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;::.;t  the  process  under  which  the  defendant  was  takeii  &»^  pfPUuh 
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was  irregular  only,  and  did  not  therefore  render  the  arrest 

illegal.  That  being  so,  it  is  clear  that  the  subsequent 
detainer  would  not  be  avoided  thereby,  if  it  were  at  the 
suit  of  a  different  plaintiff;  Barratt  v.  Price  (a);  the 
question  is^  whether  that  is  so  where  it  is  at  the  suit  of  the 
same  party.  Now  the  custody  was  at  the  time  legal, 
although  irregular  as  regarded  the  plaintiff.  Where  a 
defendant  is  discharged  from  legal  custody,  whether  civil 
or  criminal,  it  has  been  held  that  he  has  no  privilege  from 
arrest  in  returning  home :  Anon  (b) ;  Goodwyn  t.  Lon* 
don  (c).  In  Machin  v.  Warren  (rf),  the  Court  refused  to 
discharge  the  defendant  from  custody  under  a  ca.  sa,  on 
the  ground  that  he  had  been  before  irregularly  taken  and 
discharged  under  criminal  process  at  the  suit  of  the  same 
plaintiff.  [Parke,  B. — The  objection  here  is,  that  the 
custody  is  unlawful  quoad  the  same  plaintiff— he  cannot 
take  advantage  of  his  own  wrong.  The  only  diflScuIty  I 
feel  is^  whether  a  capias  utiagatum  can  be  considered  as 
a  process  purely  for  the  benefit  of  the  party.  By  the 
practice  and  usage,  he  obtains  the  benefit  of  it ;  but  it  is 
not  his  writ,  like  a  ca.  sa.]  He  obtains  the  benefit  only 
by  means  of  an  application  to  the  Treasury,  which  is  a 
proceeding  that  a  court  of  law  cannot  take  notice  of. 
[^Parke,  B. — An  outlawry  may  be  reversed  without  an 
application  to  the  Crown.  If  the  writ  had  not  been  put 
in  motion  by  the  plaintiff,  it  never  would  have  been 
there.] 

Richards,  contr^,  was  stopped  by  the  Court. 

Lord  Abinger,  C.  B. — I  think  that  where  the  process 
is  at  the  suit  of  the  same  party,  we  must  consider  the 
irregularity  of  it  as  constituting  an  illegality  as  against 

(«)  9  Bing.  566;  2  M.  &  Scott,  (c)  I  Ad.  &  E.  378;  3  Nev.  & 
e34.  M.  879. 

(»)  1  Dowl.  P.  C.  157.  id)  5  BinsT- 1 76 ;  2  M.  &r  P.  279. 
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ggch.  rf  PiMff  him,  although  not  as  against  the  sheriff  or  another  phuQtiff. 

^  Aow.  ^     j^  .^  ^jj  unlawful  arrest  by  this  plaintiff:  then  he  detaini 

Bai.(        the  defendant  under  process  of  outlawryi  taken  out  for 

HAwams.      ^^^  benefit.    The  case  falls  within  the  principle  that  t 

party  cannot  take  advantage  of  his  own  wrong. 

Parke,  B. — It  seems  to  me  that  is  the  true  principle 
—that  the  plaintiff  cannot  take  advantage  of  his  own 
wrong.  If  he  improperly  place  the  party  in  custodyi  h6CBn< 
not  detain  him  by  means  of  any  process  at  his  suit  and  for 
his  benefit.  Ttie  only  doubt  I  had  was,  whether  this  was 
the  process  of  the  party  for  his  benefit:  but  I  think ve 
must  so  consider  it;  the  defendant  never  would  bsTe 
been  taken  under  it,  if  it  bad  not  been  put  in  motion  by 
the  plaintiff,  and  used  for  his  benefit.  Strictly  speskiog, 
the  process  of  attachment  is  not  at  the  suit  of  the  partyi 
but  for  contempt  of  the  Court. 

GuRNEY,  B^,  concurred. 

Rule  absolute  for  discharging  the  defendant 
out  of  custody  ;  and  also  for  reversing  tbe 
outlawry,  on  the  defendant's  putting  io 
bail  in  the  alternative  (a).  No  action  to  U 
brought. 

(a)  See  Levi  v.  Claggtlt,  1  M.  &  W,  547* 


Watson  r.  Carroll  and  Another. 

A  party  priTi-  v>^  ASE.- — The  declaration  stated,  that  before  and  at  the 
a^i^st  rTdilundo  ^^^^  of  the  Committing  of  the  grievances,  &C.9  the  plaintiff 

was  arrested  on 

a  writ  of  capias  ad  respondendumi  and  applied  for  and  obtained  a  Judge's  order  (or  his  duckfR* 
in  that  action,  on  the  ground  of  his  privilege.  At  the  time  of  his  arrest,  other  writs  of  ca.  m.  sgsin*^ 
him  were  in  the  hands  of  the  sheriflT:— //«/</,  that  the  sheriff  was  justified  in  detaioing  hm^^ 
those  writs,  notwithstanding  notice  of  the  Judge's  order. 
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bad  been  and  waa  a  practising  barrister,  and  the  defend-  ^f*^»  ^  Ptnui 
anta  had  been  and  were  sheriff  of  Middlesex,  and  that 
the  plaintiff;  to  wit,  on  the  10th  of  August,  1838,  then 
bein^f  anch  barrister,  was  present  in  and  attended  the 
Court  of  Chancery,  before  the  Vice  Chancellor,  in  Lincoln's 
Inn,  in  the  county  aforesaid,  for  the  purpose  of  being 
heard  ««  counsel  for  the  defendant  in  a  certain  auit^ 
(naming  it) ;  and  that  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  the  plaintiff,  then  being  such  barrister, 
and    then  having  been  attending  the  said  Court,  was 
returning  to  his  chambers,  situate,  &c. ;  and  that  the  de- 
fendants afterwards,  and  during  the  time  they  were  such 
aheriff,  to  wit,  on  &c.,  when  the  plaintiff  was  so  returning 
from  the  said  Court,  took  and  arrested  the  plaintiff  by  his 
body,  and  then  had  and  detained  him  the  said  plaintiff,  as 
auch  aheriff,  by  virtue  of  a  certain  writ  of  capias,  bearing 
date  &c.,  issued  out  of  the  Exchequer  of  Pleas  at  West* 
minster,  and  directed  to  the  defendants,  as  such  sheriff, 
by  which  they  were  commanded  not  to  omit  &c.,  but  to 
take  the  plaintiff,  and  safely  keep  him  until  he  should 
have  giren  bail,  or  made  deposit,  &c.,  in  an  action  on 
promises  at  the  suit  of  Clarke  and  Another,  or  till  the 
plaintiff  should  by  other  lawful  means  be  discharged  fromf 
their  custody  (indorsed  to  take  bail  for  30/.  and  upwards) ; 
and  that  afterwards,  to  wit,  on  the  11th  day  of  August, 
1838,  by  a  certain  order  of  Sir  John  Taylor  Coleridge^ 
Knight,  one  of  the  Judges  of  the  Court  of  Queen's  Bench; 
tnade  in  the  said  last  mentioned  action,  bearing  date  on 
the  day  and  year  last  aforesaid,  it  was  ordered  that  the 
plaintiff  should  be  discharged,  as  to  the  last  mentioned 
action,  out  of  the  custody  of  the  defendants  as  such 
aherifi^  &c.,  the  plaintiff  having  been  arrested  on  return- 
ing from  the   Court  of  Chancery  to  his  chambers;  of 
which  order,  and  of  its  having  been  made  on  the  ground 
of  the  plaintiff  having  been  privileged  from  arrest  as  a 
practiaing  barrister,  returning  from  the  Court  of  Chancery 
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jBroft.  rfPUati  to  his  chambers,  the  defendants  had  notice;  and  it  then 
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became  the  duty  of  the  defendants,  as  such  sheriflp,  to 

discharge  the  plaintiff  out  of  their  custody.  Breach, 
that  the  defendants  did  not  nor  would  discbarge  the 
plaintiff  out  of  their  custody,  but  on  the  contrary  thereof, 
well  knowing  that  the  plaintiff  had  been  arrested  as  afore- 
said, when  be  was  privileged  from  arrest  as  aforesaid, 
wrongfully,  maliciously,  unlawfully,  and  injuriously,  and 
against  the  will  of  the  plaintiff,  afterwards,  to  wit,  &c, 
kept  and  detained  the  plaintiff  in  their  custody  for  a 
long  time,  to  wit,  from  the  same  day  and  year  last  afore* 
said  until  the  28th  day  of  September,  1838;  whereby  the 
plaintiff  not  only  suffered  great  anguish  and  pain  of  miod 
and  body,  and  was  prevented  from  attending  to  his  lawful 
affairs,  but  was  also  thereby  then  greatly  exposed  and 
injured  in  his  credit,  reputation,  and  circumstances,  and 
was  subject  and  put  to  divers  expenses,  to  wit,  to  the 
amount  of  1002.,  in  order  to  obtain  and  in  obtaining  hit 
discharge. 

Pleas,  1st,  not  guilty  ;  2ndly,  that  before  the  defeadanti 
took  and  arrested  the  plaintiff  under  the  said  writ  of 
capias  as  in  the  declaration  mentioned,  to  wit,  on  the  S5(h 
of  April,  1837,  one  William  Thomas  Bailey  sued  and 
prosecuted  out  of  the  Court  of  Common  Pleas  at  West* 
minster  a  capias  ad  satisfaciendum  against  the  plaintiff, 
directed  to  the  sheriff  of  Middlesex,  by  which  her  Majesty 
commanded  the  said  sheriff  that  he  should  take  the  plain- 
tiff,  if  be  should  be  found,  &c.,  and  him  safely  keep,  so 
that  he  the  sheriff  might  have  the  plaintiff's  body  before 
ber  Majesty's  Justices  at  Westminster,  immediately  after 
the  execution  thereof,  to  satisfy  the  said  W.  T.  B.,  u 
well  of  a  certain  debt,  &c.  (stating  the  debt  and  damages 
recovered) ;  and  that  he  the  said  sheriff  should  have  then 
there  that  writ ;  which  writ  afterwards,  and  before  the 
return  thereof,  and  before  the  arrest  in  the  declaration 
mentioned,  to  wit,  on,  &c«,  was  delivered  to  the  defend- 
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ants,  who  then  and  from  thenceforth  until,  and  at  and  after  Bgck.  9f  PUmh 
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the  time  of  their  keeping  and  detaining  the  plaintiff,  as  in 

the  declaration  mentioned,  were  sheriff  of  Middlesex,  to 
be  executed  in  due  form  of  law :  and  the  defendants  say, 
that  afterwards,  and  before  the  return  of  the  writ  of  capias 
ad  satisfaciendum,  and  while  the  same  remained  in  their 
possession  as  such  sheriff,  unexecuted  and  in  force,  they 
the  defendants  did  (without  the  privity  or  interference  of 
the  said  W.  T.  B.)  take  and  arrest  the  plaintiff  under  the 
writ  of  capias  as  in  the  declaration  mentioned ;  and  there- 
upon they,  the  defendants,  held  and  detained  the  plaintiff 
in  their  custody  as  such  sheriff,  as  well  under  the  said 
writ  of  capias  ad  satisfaciendum,  as  under  the  said  writ  of 
capias  in  the  declaration  mentioned,  until  they  received 
notice  of  the  said  order  made  by  the  said  Sir  John  Taylor 
Coleridge,  as  in  the  declaration  mentioned ;  and  that  from 
and  after  the  time  when  they  received  such  notice  of  the 
said  order,  they  the  defendants  kept  and  detained  the 
plaintiff  for  the  time  in  the  declaration  alleged,  in  their 
custody  as  such  sheriff  as  aforesaid,  under  and  by  virtue  of 
the  said  writ  of  capias  ad  satisfaciendum,  the  plaintiff  not 
having  been  lawfully  discharged  therefrom,  during  all  the 
time  aforesaid  ;  which  are  the  grievances,  &c.  Verification. 

The  third  and  fourth  pleas  were  similar  to  the  second, 
except  that  they  were  founded  on  writs  of  ca.  sa.  sued  out 
by  other  plaintiffs. 

Special  demurrer  to  each  of  the  three  special  pleas, 
assigning  for  causes,  that  the  pleas  are  no  answer  to  the 
declaration,  as  the  plaintiff  seeks  to  recover  damages  for 
the  malicious  keeping  and  detaining  of  his  body  after 
notice  of  the  order  for  his  discharge,  and  with  full  know- 
ledge by  the  defendants  that  he  had  been  arrested  when 
privileged  from  arrest,  and  that  the  order  for  his  discharge 
had  been  made  on  the  ground  ofhis  having  been  so  privileged 
from  arrest :  that  the  keeping  and  detaining  of  the  plain- 
tiff  with  full  notice  of  all  the  circumstances  was  wrongful 
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on  receiving  notice  of  the  Judge*8  order,  and  of  the  gronad 
on  which  it  had  been  madci  to  discharge  the  phuntiff  from 
their  custodyi    notwithstanding  their  poaaessioQ  of  the 
writ  of  capias  ad  satis&cienduni. 
Joinder  in  demurrer. 

SiammerSf  in  support  of  the  demurrer. — Theae  pkti 
are  no  answer  to  the  declaration*  The  point  raised  io  tbii 
case  has  never  been  expressly  decided,  but  it  is  indirectly 
referred  to  in  several  cases.  It  is  true,  that  it  is  stated  in 
the  Judge's  order  to  be  a  discharge  in  that  action  only; 
but  it  is  also  stated  to  be  on  the  ground  of  privilege.  Is 
Tarlion  v.  Fisher  (a)»  it  was  held  that  a  sheriff  wu  not 
liable  in  an  action  of  trespass  and  false  imprisonment  for 
arresting  a  privileged  person ;  but  Lord  Mansfield  puts  it 
on  the  express  ground  of  the  distinction  between  trespsii 
and  case^  in  which  ''  malice,  or  the  quo  animo,  is  the  very 
gist  of  the  action ; "  and  he  says, — ''  Whether,  if  the 
defendants  had  done  any  thing  oppressive,  with  full  notice 
of  all  the  circumstances,  an  action  on  the  case  might  be 
maintained,  is  another  question."  Here  the  sheriff  AeMiffuU 
notice  of  the  privilege,  and  of  the  order  for  the  plsintiff*i 
discharge  on  that  ground.  In  Stokes  Vt  White  (i),  where 
it  was  held  that  case  was  not  maintainable  by  a  debtor 
against  his  creditor  for  procuring  him  to.  be  arrested  while 
he  was  privileged  as  a  witness  under  a  subpoena,  it  not 
being  shewn  that  the  creditor  had  any  knowledge  that  he 
was  attending  as  a  witness,  when  he  delivered  the  writ  to 
the  sheriff  to  be  executed;  Lord  Xyiici&iirt/,  CL  B.,  reien 
to  the  dictum  of  Lord  Mansfield  above  cited,  as  an  autho- 
rity. [^Parkct  B. — The  Judge's  order  was  notice  to  the 
sheriff  that  the  plaintiff  was  entitled  to  his  discharge  in 
that  action;  but  what  notice  is  there  as  to  the  others?] 

(«)  DoagL  671.  (&)  1  a  M.  &  R.  223. 
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The  priTilege  eundo,  &c.  applies  to  all  writs,  whether  of  &»*•  •/  ^'w* 
mesne  or  final  process.  [Aldersottt  B.^^But  the  plaintiff 
does  not  take  advantage  of  it  to  that  extent ;  there  are 
four  writs  against  hiin»  and  he  takes  advantsge  of  his 
privilege  only  as  to  one.]  As  soon  as  the  knowledge  of 
the  privilege  is  brought  home  to  the  sheriff,  he  is  bound 
to  take  notice  of  it  to  its  full  extent.  [Lord  Abtnger, 
C.  B. — How  can  he  tell  but  that  the  plaintiffs  in  the  other 
actions  might  have  shewn  that  the  party  was  not  entitled 
to  his  discharge  ?]  It  may  be  that  the  sheriff  concealed 
from  him  the  fact  of  other  writs  being  out  against  him. 
[Lord  Abinger^  C  B.^^Then  the  declaration  should  have 
so  alleged*]  It  is  submitted  that  the  plaintiff  was  not 
bound  to  shew  it.  If  he  was  privileged  from  arrest  on  the 
mesne  process,  he  must  have  been  so  also  as  to  the  other 
writs  in  the  sheriff's  hands.  [Alderson,  B. — There  is  no 
averment  in  the  declaration,  that  he  desired  the  sheriff 
to  discharge  him  from  the  writs  of  ca.  sa.]  It  is  alleged 
that  the  sheriff  detained  him  against  his  will,  which  is 
equivalent.  ZParke,  B. — 'No ;  it  is  Consistent  with  that, 
that  he  never  asked  to  be  discharged.  Surely  the  execu- 
tion plaintiffs  have  a  right  to  be  heard  as  to  whether  the 
party  ought  to  be  discharged.  Alderson^  B. — Suppose 
the  plaintiff  in  the  first  action  colludes  with  the  debtor, 
is  the  plaintiff  in  the  second  to  be  bound  ?  Parke,  B. — 
The  question  here  is,  whether  it  was  oppressive  conduct 
in  the  sheriff  to  detain  the  plaintiff  in  one  action,  after  he 
had  been  discharged  in  another  on  the  ground  of  privi- 
lege.] 

Kennedy,  for  the  defendants,  (having  referred  to  Sharps 
Un  T.  Hunter  (a)  ),  was  stopped  by  the  Court. 

Lord  Abinoer,  C.  B. — There  is  nothing  in  this  case 
to  shew  that  any  oppression  was  exercised  towards  the 

(«)  6  DowL  P.  C.  632. 
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Exch.  of  Pleat,       The  Court,  referring  to  Smith  t.  Badeock  (a),  nid, 

,  ^^^^'  ^     that  according  to  the  practice  the  rule  must  be  discharged 

HoLLAKD      trt/A  costs,  unless  the  defendant  consented  to  a  stet  frth 

Rule  discharged  with  costs, 
(a)  6  DowL  P.  C.  91. 


Rogers  v,  Peterson  and  Another. 

Aa  attorney  is  J5Y  a  Judge's  order,  dated  the  2nd  of  October,  1838, 
to'pay^the  coiu   the  sheriff  obtained  leave  to  pay  into  Covrt  the  amount  of 

the^^ound  oT  t^®  '®^y  °**^^  ^y  ^^'"*  ""^®^  *  fi-  **•  °"  *  judgment  in  this 
more  than  one     casc,  to  abide  the  CTcnt  of  a  motion  on  the  part  of  the 

been  taken  off  plaintiff,  to  set  aside  such  judgment  and  ezecutioni  which 
t^hcre  have"^b^en  the  sheriff  accordingly  did.  On  the  ISth  of  October, 
cither  an  under-  ^^    order    was    obtained    for   the   attorney    to  delifer 

taking  by  the  ^  -^ 

party  to  pay  the  his  bill  of  costs,  to  be  taxed  by  the  Master;  and  more 
broughtTn^to  than  one  sixth  having  been  taken  off  on  taxation,  ap- 
court,  wiih  an     plication  was  made  that  the  plaintiff  should  be  allowed 

afi^reement  by        *  ■ 

the  party  that  it  (he  costs  of  the  taxation.     That  application  was  opposed 

priated  to  that  and  refused  on  the  ground  that  the  order  for  taxation  did 

ot^iiel^fse  i^r  ^^^  contaiu  an  undertaking  to  pay  what,  upon  taxatioo, 

^^^  ^1^^^  ^^J^  should  be  found  to  be  due.     It  also  appeared,  that  on  the 

•tat.  2  Geo.  2,  rr  » 

c.  23,  S.23.         5th  of  September,  a  notice  had  been  given  by  Mr.  Haydon 

(the  plaintiff's  late  attorney)  to  each  of  the  defendants 
not  to  pay  any  sums  due  on  the  judgment  to  any  persoo 
but  himself,  as  he  had  a  lien  on  the  judgment  for  his  costs 
of  the  cause.  Barstow  having,  on  a  former  day,  obtained 
a  rule  calling  on  Mr.  Haydon  to  shew  cause  why  be 
should  not  pay  to  the  plaintiff  the  costs  of  the  taxation, 

Swann  now  shewed  cause,  and  contended,  that  as  there 
was  no  undertaking  by  the  party  to  pay  the  bill  of  costs 
when  taxed,  or  so  much  as  should  be  found  to  be  due,tb0 
case  did  not  come  within  the  statute  2  Geo.  8,  c  SS,  1.1^; 
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and  therefore  that  the  Court  had  no  authority  to  order  B*tk.of  FUat, 
the  attorney  to  pay  the  costs  of  taxation. 


1839. 


Rogers 

9, 


BarstoWf  contra. — The  money  paid  into  Court  stands  in  ^mnov, 
the  place  of  an  undertaking  by  the  party  to  pay  what 
shall  be  found  to  be  due,  especially  after  such  a  notice  as 
that  given  to  the  defendants  in  the  present  case.  [Parie, 
B. — If  the  money  brought  into  Court  was  not  appropriated 
to  the  payment  of  the  bill  of  costs,  it  is  not  equivalent  to 
an  undertaking.  The  words  of  the  statute  are,  that 
"  upon  submission  to  pay  the  whole  sum  that  upon  taxa- 
tion shall  be  allowed/*  tlie  bill  delivered  may  upon  appli- 
cation be  referred  for  taxation,  without  bringing  the 
money  into  Court.  The  difficulty  here  is,  to  shew  that 
this  money  was  brought  into  Court  for  the  purpose  of 
paying  the  bill  of  costs,  or,  having  been  brought  into 
Court,  that  it  has  been  appropriated  afterwards  for  that 
purpose  by  agreement.]  It  is  submitted  that  this  money 
if  substantially  appropriated  to  that  purpose,  under  the 
circumstances  of  this  case.  The  attorney  gave  notice 
to  the  defendants  not  to  pay  any  sums  due  on  the  judg- 
ment to  any  person  but  himself,  as  he  had  a  lien  onit  for 
his  costs  of  the  cause.  After  that,  the  money  is  brought 
into  Court,  not  indeed  originally  for  this  purpose,  but 
the  Court  afterwards  makes  an  order  for  the  attorney  to 
deliver  his  bill  for  taxationi  by  which  the  money  was  sub- 
stantially appropriated  to  the  payment  of  the  amount 
which  should  be  found  to  be  due. 

Lord  Abinger,  C.  B. — I  am  of  opinion  that  this  rule 
ought  to  be  discharged,  as  the  case  is  not  within  the 
statute.  The  money  was  not  brought  into  Court  originally 
for  the  purpose  of  settling  the  bill,  but  for  another  purpose, 
arising  incidentally,  and  after  that,  it  still  remained  so 
appropriated.  The  rule  must  therefore  be  discharged, 
butj  I  think,  without  costs. 
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j^cA.  of  PitM,  parish  of  St.  Maryi  Cardigan,  in  the  county  of  Cardiguu 

On  the  trial,  at  the  Suomier  Assiaea,  1838,  for  that  countj» 
hefore  Gurney^  B.,  a  verdict  was  found  for  the  plaintiff,  suIk 
ject  to  the  opinion  of  this  Court  on  the  following  case  :~-^ 
David  James,  being  seised  in  fee  of  the  honse  ar^ 
garden  in  question,  and  of  another  dweUing-boose  an^ 
garden  in  the  occupation  of  one  David  Davies,  on  the  IQei 
of  January,  1817,  duly  made  and  executed  his  will  sou 
to  pass  real  estates;  the  material  parts  of  which  wereu 
follows : — *'  I  give  and  devise  all  that  my  messuage  or 
dwelling-house  and  gardens,  with  the  rights,  members, 
and  appurtenances  thereunto  belonging,  in  the  tenure  and 
occupation  of  David  Davies ;  and  also  all  that  other  b^ 
messuage  or  dwelling-house,  and  garden,  with  the  rigbtii 
members,  and  appurtenances,  wherein  I  now  reside,  and 
both  situate  in  Pendre,  in  -  the  town  of  Cardigan,  in  the 
county  of  Cardigan,  unto  the  Rev.  Daniel  Davies,  of  the 
town  of  Cardigan  aforesaid,  and   John  Mathias,  of  the 
same  place,  malster,  and   their  heirs ;  to  have  and  to 
hold  the   same  hereditaments,   with   their  and  every  of 
their  rights,  members,  and  appurtenances,  unto  the  said 
Daniel  Davies  and  John  Mathias,  and  their  heirs,  in  trust 
to  and  for  the  several  uses,  intents,  and  purposes,  and  under 
and  subject  to  the  several  powers,  limitations,  and  agree- 
ments, in  this  my  will  mentioned,  limited,  and  declared 
of  and  concerning  the  same,  that  is  to  say :  upon  tnut 
that  they  the  said  Daniel  Davies  and  J.  Mathias  do  and 
shall  pay  and  apply  the  rents,  issues,  and  profits  thereof, 
and  of  every  part  thereof,  unto  my  dear  wife  Margaret 
James,  yearly  and  every  year  during  so  long  a  time  as  she 
shall  remain  my  widow ;  and  from  and  after  the  determia- 
ation  of  that  estate,  to  the  use  and  behoof  of  all  aod  e? eiy 
of  my  child  or  children  by  my  said  wife  Margaret  James, 
equally  to  be  divided  between  them,   share  and  share 
alike,  and  the  lawful  issue  of  their  or  her  or  his  bodies  or 
body,  for  ever ;  and  for  default  of  such  issue,  to  the  uae 
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and   behoof  of  my  nephew  David  James,  son  of  Evan  Sgek.  of  Pleas, 

James,  late  of  Vagurenion,  deceased,  his  heirs  and  assigns 

for  ever.     I  give,  devise,  and  bequeath  unto  my  daughter, 

Frances  James,  the  sum  of  300^.,  to  be  paid  her  when  she 

attains  the  age  of  twenty-one  years,  and  the  house  where 

she  now  lives^  after  the  decease  of  her  mother,  or  the  day 

of  intermarriage.    Also  I  give,  devise,  and  bequeath  unto 

my  daughter,  Rachel  James,  the  sum  of  300/.,  when  she 

attains  the  age  of  twenty-one  years,  and  the  house  now  in 

the  occupation  of  Mr.  David  Davies,  after  the  decease  of 

her  mother,  or  the  day  of  intermarriage :  and  in  case  of 

either  of  my  daughters  aforesaid  dying  without  lawful 

issue  before  the  said  sum  or  sums  are  paid,  then  the  share 

or  shares  of  her  or  them  so  dying  to  be  divided  amongst 

the  survivors  or  survivor  of  them." 

The  testator  died  in  November,  1821,  without  having 
altered  or  revoked  his  will,  leaving  his  wife  Margaret,  and 
two  children  only,  viz.  the  daughters  of  him  and  his  said 
Wife  Margaret,  mentioned  in  his  will,  surviving  him.  The 
house  and  garden  and  premises  in  question,  are  the  house 
and  premises  devised  in  the  former  part  of  the  will,  as  the 
bonse  in  which  the  testator  then  resided ;  and  in  the  latter 
part  of  the  will,  as  the  house  wherein  his  daughter 
Frances  James  lived. 

'  Margaret  James,  the  testator's  widow,  on  his  death, 
took  possession  of  both  the  houses  and  gardens  mentioned 
Id  the  will,  and  continued  in  the  receipt  of  the  rents  and 
profits  thereof  until  her  death,  which  happened  on  June 
Ist,  1833. 

At  the  time  of  the  making  of  the  will,  the  testator  was 
Aged  fifty<*three  years,  and  his  wife  Margaret  was  aged 
forty-five  years. 

On  the  death  of  the  widow,  the  testator's  daughter 
Frances,  who  attained  her  age  of  twenty-one  years  on  the 
20th  of  September,  1828,  and  who,  between  the  dates  of 
ttie  death  of  her  said  father  and  mother,  namely^  on  the 

ss2 
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JExeA.  of  Pleat,  10th  of  December,   1829,  had  married  the  defendant 

1839* 

Rees  Davies,  took  possession  of  the  house  and  gard^ 

and  premises  in  question ;  and   the  testator's  daughter 

Rachel,  (who,  on  the  3rd  of  August,  1833,  married  Thoman 

Amiot,  the  lessor  of  the  plaintiff),  took  possession  of  tb^ 

house  and  garden  described  in  the  will  as  the  house  an  ^ 

garden  in  the  occupation  of  David  Davies.    The  testator 

daughter  Frances  died  in  the  month  of  October,  18^^ 

leaving  her  husband  and  their  only  child  Hannah,  het 

surviving.    Hannah  died  on  the  15th  of  October,  188^ 

an  infant  and  unmarried.    The  day  of  the  demise  hid  in 

the  declaration  is  January  Snd,  1837.     Daniel  Davies,  the 

lessor  of  the  plaintiff,  is  the  devisee  in  trust  mentioned  in 

the  testator's  wilU    John  Mathias,  the  other  trustee,  died 

many  years  ago.     The  houses  mentioned  in  the  former 

and  latter  part  of  the  will  are  the  same. 

The  question  for  the  opinion  of  the  Court  is,  whether, 

on  the  construction  of  the  will,  the  plaintiff  was  eDtitlei 

to  recover  in  this  ejectment. 

E.  V.  Williams,  for  the  lessors  of  the  plaintiff. — On  the 
proper  construction  of  this  will,  an  estate  is  given  to  thfl 
wife  during  her  life  or  widowhood,  with  remainder,  as  tfl 
the  house  and  premises  in  question,  to  the  testator's 
daughter  Frances  for  life,  with  remainder  to  the  testator^! 
children  as  tenants  in  common  in  tail,  with  remainder  tft 
the  nephew  in  fee.  On  the  death  of  the  widow,  tber^* 
fore,  Frances  became  possessed  as  tenant  for  life,  witli  rS" 
mainder  to  herself  and  her  sister  as  tenants  in  common  ia 
tall ;  as  to  one  undivided  moiety,  the  two  estates  coalesced 
by  way  of  merger,  and  Frances  became  tenant  in  tail  uto 
that  moiety,  with  an  estate  for  life  in  the  other ;  on  her 
death,  her  husband  became  tenant  by  the  curtesy  as  to  the 
former  moiety,  and  the  other  sister,  Rachel,  became  tenadt 
in  tail  in  possession  of  the  latter.  The  only  apparent 
difficulty  is^  that  the  earlier  part  of  the  will  purports  K^ 
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fieylse  the  two  houses  in  terms  which  would  give  an  estate  ^Btek.  tf  Pitm, 
tail  to  all  the  children,  whereas,  hy  the  suhsequent  clause, 
they  are  given  to  the  two  daughters  in  severalty,  without 
any  words  of  limitation.  [Parie,  B. — It  is  not  difficult  to 
conjecture  what  the  testator  meant — to  leave  one  house  to 
one  daughter  in  tail,  the  other  to  the  other  in  tail.]  If  so, 
qood  Toluit  non  dixit :  the  Court  cannot  legally  deduce 
Anch  an  intention  from  the  words  of  the  will.  .There  are 
two  principles  laid  down  as  to  the  interpretation  of  wills, 
both  of  which  are  applicable  here.  First,  effect  must  be 
giren,  if  possible,  to  every  word  in  the  will ;  and  therefore, 
if  it  contain  two  dispositions  of  the  same  property,  they 
Inust  be  reconciled,  if  possible,  and  some  effect  given  to 
both ;  if  there  be  a  partial  inconsistency  between  them, 
the  one  qualifies  the  other.  Here  the  testator  first  gives  a 
tenancy  in  common  in  tail  to  all  his  children ;  then,  in  the 
subsequent  clause,  he  gives  a  house  to  each  daughter,  with- 
out words  of  limitation ;  i.  e.  life  estates  in  each :  in  order, 
therefore,  to  give  effect  to  both,  this  latter  devise  should  be 
tead  as  coming  before  the  devise  in  tail,  i.  e.  so  as  to  give 
estates  for  life  to  each  in  severalty,  with  remainder  to  all  the 
children  as  tenants  in  common  in  tail.  The  rule  is  thus 
stated  by  Mr.  Jarman,  in  his  edition  of  Powell  on  Devises, 
Vol.  1»  p*  363,  where  the  cases  are  collected : — *'  The  rule 
that  gives  effect  to  the  latter  part  of  a  will,  to  the  subver- 
sion of  the  former,  is  never  applied  but  on  the  failure  of 
every  attempt  to  give  the  whole  such  a  construction  as  will 
render  every  part  of  it  effective.  In  the  accomplishment 
Df  this  object,  the  local  order  of  the  clauses  or  limitations 
vol  be  disregarded,  provided  the  Court  can,  by  the  tran- 
sposition of  them,  deduce  a  consistent  disposition  from 
the  whoW  Another  principle  is,  that  a  devise  is  not  to 
he  construed  exclusively  with  reference  to  the  present 
state  of  circumstances,  but  regard  is  to  be  had  to  other 
circumstances,  under  which  th,e  Court  might  be  called  upon 
to  ^construe  the  limitations.     Now  here  it  appears  that 
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Exch.  of  Fiiiiit  there  are  no  other  children  but  the  two.  daashtiersy  mi, 

1839  • 

that  they  both  survived  the  testator:  and  it  may  therefore^ 

be  said  that  he  intended  only  his  daughters  who  wer^ 
then  living  to  take*     But  the  gifl  is  not  only  to  all  aa,^ 
every  his  child  or  childreui  but  also  ^*  to  the  lawful  iss^ 
of  their,  his,  or  her  bodies  or  body.'*    It  will  be  said  tt^^ 
the  word  ''  his"  niust  be  rejected;  but  that  would  ^ 
wholly  inconsistent  with  the  expressed  view  of  the  testator. 
[Parke,  B. — The  clause  contemplates  an  after«bom  son,] 
In  Chambers  v.  Bratltford(a),  Lord  Eldon  says:  ^'The 
rule  isy  that  words  are  not  to  be  rejected  unless  you  can- 
not by  any  possibility  give  them  a  rational  construcdoiL* 
Here  an  obvious  construction  may  be  given  to  the  word 
*'  his."    Can  it  be  said,  if  the  testator  had  afterwards  had 
a  son  bom,  that  he  would  not  share  with  his  sisters?   Or 
suppose  the  daughters  had  died,  leaving  him  sunrlTJog, 
could  it  be  said  the  estate  would  go  over  to  the  nephew  t 
[Lord  Abinger,  C.  B. — ^We  clearly  cannot  construe  the 
devise  on  the  ground  that  the  testator  intended  to  limit  it 
to  these  two  daughters.]     The  argument,   then,  on  the 
other  side  must  be,  that  the  latter  devise  to  the  daughten 
in  severalty  imports  a  fee,  and  is  a  revocation  of  the  first; 
but  that  is  in  contravention  of  the  rule  of  law  alreadf 
stated.     [He  then  argued  that  the  estates  for  life  and  in 
tail  in  Frances's  moiety  would  coalesce  in  the  same  manner 
as  in  an  entirety;  and  cited  1  Prest.  Estates,  3S1 ;  SRol. 
Abr.  417,  Remainder,  (G),  pi.  6 ;  18  Vin.  Abr.  892,  pL  a] 

J.  Wilson,coviiriu — The  propositions  of  law  laiddoWnos 
the  other  side,  as  to  the  rules  for  the  construction  of  wilk,are 
not  disputed :  a  further  rule  is  also  laid  down  in  the  work 
already  cited,  viz.,  that  **  where  the  intention  is  obscured 
by  conflicting  expressions,  it  is  to  be  aougbt  rather  in  a 
rational  and  consistent,  than  an  irrational  and  inconsistent 

(a)  19  Ves.  652. 
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Ufpose.**  (a)  And  again — **  AU  the  parts  of  a  will  are  to  be  Egek.  bf  Piwi, 
■Mtnied  in  relation  to  each  other^  and  to  aa,  if  poasiblei 

form  one  consistent  whole ;  but  where  several  parts  are 
•olutely  irreconcileablei  the  latter  will  prevail."  (b)  Here 
is  <M>ntended,  first,  that  the  testator  must  be  considered 

hjiving  intended  by  the  first  devise  to  give  an  estate 
1  in  severalty  in  each  house  to  each  daughter ;  but  if 
t,  that  by  the  subsequent  clause  he  gives  an  estate  in 
»  to  each  in  each.  If  the  question  depended  solely 
I  the  words  of  the  former  clausei  it  would  be  clear 
at  they  took  an  estate  as  tenants  in  common  in  tail,  by 
roe  of  the  words  **  equally  to  be  divided ; "  Fisher  ▼• 
^igg  (c).  But  in  the  subsequent  part  of  the  will,  the  tes- 
ter shews  how  h^  means  that  this  **  equal  division" 
iould  be  made ;  viz.,  by  giving  a  house  to  each.  Sup* 
me  he  had  said  **  equally  to  be  divided  between  them,  viz., 
le  house  to  Frances,  and  one  to  Rachel,''  he  would  have 
levrn  clearly  that  he  did  not  mean,  to  be  divided  by  a  bill 
r  SI  partition ;  and  the  terms  of  this  will  are  in  effect  the 
me.  The  subsequent  clause  explains  abo  what  he 
eima  by  the  words  "  all  and  every  of  my  child  or  children," 
s.^  his  two  daughters.  As  to  the  word  "  his,"  the 
ourt,  looking  to  the  latter  part  of  the  will,  should  reject 
It  may  be  observed,  that  this  is  not  the  only  verbal 
accuracy — the  words  '^  survivors  of"  the  two  daughters 
>e  also  clearly  inaccurate.  On  the  argument  urged  for 
le  plaintiff,  one  leading  principle  by  which  the  testator 
as  governed,  viz.,  equality  of  division,  must  be  violated ; 
Dce,  if  it  be  well  founded,  the  issue,  if  there  had  been 
iy,  of  the  deceased  daughter,  would  get  three-fourths  of 
le  property,  viz.,  one  house  as  tenant  in  tail,  and  half  of 
16  other  by  this  ejectment.     In  Aikini  Case  (d),  a  tes- 

(a)  2Pow.Dev.,byJarman,  7;  (c)  2  P.  Wms.  14;  Ld.  Raym. 

»  Jenkins  v.  UerrieM,  4  Madd.  622;  1  Salk.  391;  3  Salk.  206; 

2.  12  Mod.  296;  Com.  88. 

{b)  Id.  5.  (d)  Moore,  593. 
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Exeh,  of  Pleat,  tator  devised  to  John  Atkins  and  the  heirs  of  his  body, 

and  in  a  subsequent  clause  said,  "  Item,  I  will  that  after 
the  decease  of  my  son  John,  my  land  shall  remain  to 
George,  son  of  John  : "  and  it  was  held  that  John  had  an 
estate  tail  notwithstanding  the  latter  words.  The  con- 
struction  adopted  on  the  other  side  is  most  inconvenient: 
the  plaintiff  admits  that  each  daughter  is  entitled  for  life 
to  a  separate  house ;  but  as  soon  as  one  of  them  dies,  the 
testator's  implied  declaration  that  he  so  distributed  them 
as  being  of  equal  value,  is  annulled,  and  recourse  must  be 
bad  to  an  ejectment  or  a  bill  in  equity. 

But,  secondly,  by  the  latter  clause  of  the  will  an  estate 
in  fee,  and  not  for  life  only,  is  given  in  each  house.  It  ii 
to  be  observed  that  it  is  a  gift  of  money  and  land  toge- 
ther; and  the  testator  then  declares,  that  "  in  case  of 
either  of  his  daughters  aforesaid  dying  without  lawful 
issue,  before  the  said  sum  or  sums  are  paid,  (that  is,  under 
twenty-one,)  then  the  share  or  shares  of  her  or  them  lo 
dying  to  be  divided  amongst  the  survivors  or  survivor  of 
them."  Now  the  words  **  share  or  shares"  would  com- 
prehend the  real  estate  before  given  to  them,  as  well  is 
the  money;  Doe  d.  Stopford  v.  Siopford(a);  and  if  u 
estate  be  limited  over  on  the  death  of  the  devisee  under 
twenty-one,  that  enlarges  the  devise  to  a  gift  in  fee  simplei 
by  implication  that  it  is  to  go  over  in  that  event  onlj* 
[Parte,  B. — Does  not  the  context  here  shew  that  the 
words  **  share  or  shares"  apply  to  the  money  only!] 
They  are  words  not  properly  applicable  to  a  gift  of  lp^ 
cific  sums  to  each  legatee.  In  Doe  v.  Stopford,  there 
were  pecuniary  bequests  to  which  the  word  '*  share"  might 
strictly  and  technically  apply,  yet  it  was  held  to  include 
leasehold  property  also.  Hardman  v.  Johnson  (6),  and 
Doe  d.  Gibson  v.  Gell  (c),  are  decisions  to  the  same 
effect  on    similar    words.     [Alderson,    B. — The   wordi 

(fl)  5  East,  601.  (6)  3  Men?.  347. 

(c)  4D.&JL  337;  2  B.  &  Cr. 680. 
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''  share  or  shares*'  here  are  also  inaccuratei  because  cer-  An^  V ^<«Vf 
tainly  each  had  but  one  share.] 

Williams^  in  reply,  was  stopped  by  the  Court. 

Lord  Abinoer,  C.  B. — Whatever  may  have  been  the 
intention  of  the  testator,  we  are  bound  to  collect  it  from 
the  words  of  the  will :  and  the  construction  must  be  just 
the  same  as  if  he  had  left  more  children,  and  more  pro- 
perty. He  first  devises  his  two  houses  to  his  wife  for 
life,  with  remainder  to  all  and  every  his  child  and  chil- 
dren, equally  to  be  divided  between  them,  in  tail ;  and 
afterwards  devises  to  one  daughter  one  of  the  houses,  and 
to  the  other  the  other,  without  any  words  of  limitation. 
Taking  the  whole  will  together,  as  we  are  bound  to  do, 
the  effect  is,  that  there  is  a  devise  to  the  wife  for  life,  then 
an  estate  for  life  to  each  of  the  daughters  in  one  house, 
with  remainder  in  the  whole  to  the  children  of  the  tes- 
tator as  tenants  in  common  in  tail.  The  consequence  is, 
that  the  plaintiff  is  entitled  to  recover  a  moiety  of  the  house 
which  is  in  the  possession  of  the  defendant. 

Parke,  B. — I  entirely  concur.  If  we  were  at  liberty  to 
substitute  conjecture  for  the  words  of  the  will,  I  should 
certainly  consider  it  most  probable,  that  the  testator 
intended  to  give  a  house  to  each  of  his  daughters  and 
their  respective  issue.  But  our  duty  is  not  to  decide  upon 
conjecture,  but  to  construe  the  words,  adopting  certain 
recognised  rules  of  construction.  Now,  adopting  the 
rule  which  has  been  properly  applied  by  Mr.  Williams, 
that  we  are  to  make  all  the  parts  of  the  will  reconcileable 
if  possible,  I  think  we  may  in  this  case  make  the  whole 
consistent ;  viz.,  by  giving  an  estate  for  life  in  severalty  to 
each  of  the  daughters  in  one  house,  with  remainder  in 
both  of  them  to  the  two,  as  tenants  in  common  in  tail. 
Effect  is  thus  given  to  every  word  in  the  will;  and  so 
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Etch,  of  Piem,  construing  it,  the  consequence  is,  that  the  phuntiff  ii 

.  '  ^  entitled  to  recover  a  moiety  of  the  house  dcTised  to 

Dob  Frances. 

d. 
Amlot 
V-  AldersoNi  B.|  concurred. 


Daticb. 


Judgment  for  the  phuntiffi 


Hetuerinoton  €?•  Robinson. 

JdY  an  agreement  of  referencCi  the  matters  in  dispute  in 
this  cause  were  referred  to  two  arbitratorS|  with  a  power 
to  them  to  appoint  an  umpire.  It  was  also  agreed  that 
the  costs  already  incurred  should  abide  the  event  of  the 
award,  and  the  costs  of  the  reference  should  be  in  the 
discretion  of  the  arbitrators  ;  and  that  the  parties,  and  each 
of  them, ''  should  and  would  well  and  truly  stand  to,  obej, 
abide  by,  perform,  fulfil  and  keep  the  award  of  the  two 
arbitrators  and  their  said  umpire,  so  as  the  award  of  the 
"  oTihe^aid^'*^   arbitrators  and  their  umpire  were  made  before  the  1st  d«y 

of  September  next."  An  award  was  made,  signed  by  the 
two  arbitrators,  but  not  by  the  umpire,  nor  did  it  appear 
that  an  umpire  had  ever  been  appointed.  There  were 
three  issues  on  the  record,  and  the  arbitrators  found 
two  in  favour  of  the  plaintiff,  and  one  in  favour  of  the 
defendant,  and  directed  ''  that  the  costs  of  the  said  causey 
and  the  several  issues  found  therein,  should  be  paid  to  the 
plaintiff,  or  to  the  party  entitled  thereto." 


By  agreement 
of  reference, 
a  cause  was 
referred  to  two 
arbitrators,  with 
power  to  ap- 
point an  um- 
pire, the  costs 
of  the  cause  to 
abide  the  event; 
and  the  said 
parties  thereby 
bound  them- 
selves to  stand 
to,  obey,  and 


two  arbitrators 
and  tbeir  um- 
pire, so  as  the 
award  of  the 
said  arbitra- 
tors and  their 
umpire  was 
made  before  a 
ceruin  day." 
An  award  was 
made  by  the 
two  arbitrators 
only,  and  they 
found  two  issues 
for  the  plaintiff 
and  one  for  the 
defendant,  and 
directed  that 
"  the  costs  of 
the  said  cause, 

and  of  the  several  issues  found  therein,  shall  be  paid  to  the  plaintiff*,  or  to  the  party  cBtiiM 
thereto :" — Held,  on  motion  for  an  attachment,  that  the  validity  of  the  award,  bei«g  madf  by 
the  two  arbitrators  only,  was  too  doubtful  to  grant  an  attachment  upon  it;  and  Sndly,  tliatit*t> 
void  as  to  the  adjudicatiou  of  the  cosU  of  the  cause. 


Wightman  having  obtained  a  rule  nisi  for  an  attach- 
ment for  non-performance  of  the  award. 
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TOW 

V. 

RoBiaiov. 


JV.  H.  Watson  shewed  cause. — This  award  cannot  be  en-  *««*•  ^  JP*»«*. 

1889 
forced.  First,  because  it  is  only  the  award  of  the  two  arbi- 

Irators^and  the  parties  were  to  have  the  judgment  of  the  two 

arbitrators  and  their  umpire.    Though  the  word  "  umpire" 

18  used,  yet  the  third  party  is  in  fact  an  arbitrator,  and  the 

award  must  be  made  by  the  three.     It  does  not  even 

appear  that  any  umpire  was  ever  appointed. — He  cited 

Hughes  V.  Qamett  (a)  as  in  point. 

Secondly,  the  arbitrators  had  no  power  over  the  costs  of 

the  cause,  but  tliey  have  nevertheless  adjudicated  upon 

them.     {^Parke^  B. — There  is  nothing  in  that  objection ; 

the  award  will  be  void  as  regards  those  costs,  which  will 

follow  the  law.] 


Wightman,  contra. — The  cause  is  referred  to  two  per- 
sons, who  are  named,  and  their  umpire.  The  meaning  of 
*'  umpire"  is  a  person  who  is  to  decide  between  them  in 
case  of  difference.  There  is  nothing  to  shew  that  they 
were  to  appoint  him  before  entering  on  the  arbitration, 
but  only  in  case  they  differed.  There  is  no  time  at  all 
mentioned  for  his  appointment. 

Parke,  B. — The  words  of  the  agreement  are  not  that 
the  arbitrators  or  their  umpire,  but  that  they  and  their 
umpire,  shall  act  in  the  matter.  If  the  word  ''  or"  had  been 
in  the  place  of  "  and,"  your  construction  might  prevail. 
It  is  much  too  doubtful  to  grant  an  attachment  upon. 

AldersoNi  B.,  and  Gurney,  B.,  concurred. 

Rule  discharged. 


(a)  Watson  on  Awards,  72* 
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1889. 

[  %     ^     ^  Foss  r.  Kacine,  "Lovq,  Harrison,  and  Williams. 

When  A  plain-  X  HE  plaintiff  having  been  admitted  to  sue  in  fonna 
formA  piui^rifl,  p&uperis,  obtained  a  verdict  on  the  first  issue  in  the  action, 
•ucoeedf  upon     against  all  the  defendants  except  Williams,  the  defend- 

oneoffeTeral      ^  . 

iMiief,  tht  de-  ants  succeeding  on  the  other  issues.  The  Master  taxed 
codded  to  any  the  plaintiff  his  whole  costs  on  the  issue  found  for  hio, 
of^tibf coitodT*  ^^^^^"*  deducting  the  costs  on  the  issues  found  for  the 
oOier  iisuet        defendants.    It  appeared  that  the  order  for  the  admission 

Ibund  for  bim.  •      /•        a 

4SdM^,  tiiat     to  sue  m  forma  pauperis  was  not  obtamed  until  after 
ofVpartj  toT      ^hc  declaration  had  been  delivered., 

•at  inibrmi 

Se  Mmmen^  P^^^  moved  for  a  rule  to  shew  cause  why  the  Master 
S tei  **^****  *^^  should  not  review  his  taxation,  on  the  ground  that  the 
audi  adminion  costs  of  the  issues  found  for  tlie  defendants  ought  to  bare 
▼endon  of  die  been  deducted  or  set  off  against  the  plaintiff's  costs.  He 
Tisflf^^'  referred  to  the  statutes  II  Hen.  7,  c.  12,  and  23  Hen. 8, 

c.  15,  and  contended  that  this  was  not  the  case  of  a  nonsuit 
or  verdict  against  the  plaintiff,  within  the  first  section  of 
the  latter  statute,  nor  was  (the  plaintiff  here  called  upon 
to  pay  costs,  but  only  not  to  receive  them. 

Sed  per  Curiam. — In  Gougenheim  v.  Lane  (a\  it  wu 
held  that  the  rule  of  H.  T.  2  Will.  4,  c.  74,  did  not 
apply  to  paupers,  and  that  the  costs  of  such  of  the  is- 
sues as  were  found  for  the  opposite  parties  could  not 
be  deducted  from  the  plaintiff's  costs  of  the  cause.  If 
the  plaintiff  were  compelled  to  set  off  and  deduct  the 
costs  of  the  opposite  parties  against  his  own  costs,  it  would 
amount  to  the  same  thing  as  paying  them.  A  liability  to 
a  set-off  can  only  arise  where  there  is  a  liabiUty  to  pay* 
The  officer,  in  taxing  these  costs,  ought  to  allow  such 
briefs,  witnesses,  and  fees,  as  if  the  count  on  which  the 
plaintiff  succeeded  had  been  the  only  count  in  the  decla- 
ration. 

(fl)  1  M.  &  W.  136. 
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On  a  subsequent  day  the  case  came  again  before  the  ^*ch.  ff  PUmt 
Court,  on  a  motion  by  Plati  that  the  Master  should 
r^Tiew  bis  taxation,  and  disallow  the  plaintiff  the  whole  of 
bis  costs,  or  at  least  a  certain  part  of  them,  oh  the  ground 
that  the  Master  had  allowed  the  court  and  office  fees, 
the  sum  recovered  having  been  under  5/.,  and  also  that 
be  bad  allowed  the  full  fee  to  counsel.  It  appeared, 
bowever,  that  the  court  and  office  fees  had  been  paid  at 
the  express  suggestion  of  the  defendant's  attorney,  and 
that  a  proportionate  deduction  in  the  counsel's  fee  had 
been  made  on  taxation.  These  grounds  were  therefore 
considered  insufficient  to  support  the  application.  A 
difficulty,  however,  occurred  to  Parke ,  B.,  viz.. that  the 
plaintiff  had  been  admitted  to  sue  in  forma  pauperis  after 
plea  pleaded,  and  not  at  the  commencement  of  the  suit,  aa 
required  by  the  S3  Hen.  8,  c.  15,  s.  2,  which  exempts  pan- 
per  plaintiffs  from  the  payment  of  costs,  where,  at  the 
commencement  of  their  suit,  they  shall  be  admitted  at  the 
discretion  of  the  judge  or  judges  to  sue  as  such. 

Murphy  shewed  cause. — In  this  case  application  wa^ 
>tuide  to  a  learned  Baron  at  Chambers  to  dispauper  the 
plaintiff,  but  he  refused  to  do  so,  and  referred  the  parties  to 
tbia  Court ;  but  no  application  was  made,  and  it  is  now 
too  late  to  do  so.  [Parke,  B. — The  statute  provides  that 
the  rule  for  the  admission  to  sue  in  forma  pauperis  shall 
be  obtained  before  the  commencement  of  the  suit :  and  if 
that  application  is  not  made  in  time,  there  ought  to  be 
^curity  given  for  the  costs  incurred  in  the  meantime.]  In 
Jfoneey.  Peers  (a),  where  an  order  was  made  pendente  lite, 
admitting  the  plaintiff  to  sue  in  form4  pauperis,  and  an 
application  for  security  for  the  costs  previously  incurred 
^as  not  made  until  nearly  two  years  afterwards,  the  Court 
refused  the  application,  and  allowed  a  retrospective  ope* 

(a)  M'Clel.  &  Yo.  282. 
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•Esch.  of  Pleat,  ration  to  the  order.  And  in  a  note  to  that  case  the 
1839.  practice  is  stated  to  be,  that  an  absolute  order  of  admii- 
sion  is  made  without  any  previous  security  being  r^ 
quired;  but  on  service  of  the  order  on  the  defendant*! 
solicitor,  he  may  proceed,  if  he  thinks  fit,  to  compel  the 
usual  security. 

Piatt,  contrd. — The  law  is,  that  a  plaintiff  is  not  to  be 
admitted  to  sue  in  formft  pauperis  after  the  commencaieiit 
of  the  suit.  The  judgment  of  the  Court  in  the  case  cited 
proceeds  upon  the  ground  of  the  great  lapse  of  time  which 
had  taken  place  after  the  service  of  the  order,  before  in 
application  was  made  for  security :  and  Qraham^  B.|  in 
delivering  thejudgmentof  the  Court,  says: — ^'^  This  order 
is  nearly  of  two  years  standing,  and  therefore  the  adferK 
party  must  have  been  apprised  of  it  nearly  two  years  ago, 
and  it  was  his  duty  to  resist  it  then,  if  resistance  was  in- 
tended." 

Parke,  B. — The  difficulty  is  to  see  how  we  are  to  get 
over  the  words  of  the  act  of  parliament,  that  the  plaintiff 
must  be  admitted  to  sue  in  formfi  pauperis  before  the 
commencement  of  the  action.  The  act  expressly  r^ 
quires  the  order  to  be  so  made,  and  therefore  the  plaintiff 
ought  never  to  have  been  admitted  to  sue  in  forml  pto- 
peris* 

Terms  were  then  proposed  and  acceded  to,  Wi  t0 
allow  the  defendant  his  costs  up  to  the  time  when  the 
plaintiff  was  admitted  to  sue  in  form&  pauperis,  and  tbit 
the  rule  should  be  discharged  as  to  the  rest. 
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1839. 


Hawkinos  v.  Newman. 


BT  for  penalties  under  the  Gravesend  Pier  Act  3  &  4  By  the  Graves- 
4,0. 101,  8.  19.  The  declaration  stated,  that  one  (3  &^'wtih4, 
.  C.  was  appointed  by  the  Mayor,  Aldermen,  and  Bur-  \^^^>  ■•^®)» 

J^*  .  ,       the  corporation 

s  of  the  Tillages  and  parishes  of  Gravesend  and  Mil-  areempower- 
lie  clerk  for  the  purposes  of  the  said  act,  and  one  I.  H.  cierks^trea- 
ppointed  treasurer  for  the  same  purposes :  and  that  o"g^"nd^such ' 
efendant  was  the  clerk  of  the  said  W.  A.  C.   Yet  tlie  other  officers 

,     or  assistants 

danty  not  regarding  the  said  act,  whilst  he  was  such  as  they  may 
as  aforesaid,  officiated  for  the  said  treasureri  con-  for^the^piTrposJs 

to  the  said  act.  of  the  act.    By 

sect.  19,  It  18 
»,  not  guilty.  provided  that 

the  trial  before  Patiesan^  J.,  at  the  last  Summer  lawfui  for  the 
ea  for  the  county  of  Kent,  the  plaintiff,  after  proving  ^p^oTnTihe  "*" 
V.  A.  C.  was  the  clerk  appointed  by  the  Mayor,  &c,  p^"^"  ^^«  f>"y 

■^  *^  "  •'  be  appointed 

ravesend  and  Milton,  for  the  purposes  of  the  act,  the  clerk  in  the 
hat  the  defendant  was  his  clerk,  and  that  I.  H.  was  act^^^he'^re^a- 
reasurer,  &c..  as  alleged  in  the  declaration,  for  tlie  ""^^^  ^'^'^  ^^^ 

'  '  ®  '  purposes  of 

>se  of  allowing  that  the  defendant  had  officiated  for  the  act;  and  a 

\       tr\  t  •  /»     I         •  penalty  is  im- 

reasurer,  contrary  to  the  19tli  section  of  the  above-  posed  on  any 
oned  act,  put  in  evidence  the  corporation  accounts,  fh"cieVk*^*or^his 
ining  the  following  item: — "  Salary  to  W.  Newman,  partner  or  clerk, 

^  ^       "^  who  shall  in  any 

listant-treasurer;"  also  an  admission  by  the  defend-  manner  officiate 
in  the  trial  of  an  appeal,  that  he  was  '^assistant-trea-  surer  .—Held, 
,**  and  several  receipts  for  pier-tolls  filled  up  by  the  {^^pV^'Viion 
dant  and  signed  by  the  treasurer,  and  one  receipt  the  corporation 
er- tolls,  signed  by  the  defendant  thus: — *^  W.  New-  from appoinUng 
assisUnt-treasurer."    At  the  close  of  the  plaintiff's  '^'Irt L?st^ 
the   counsel  for  the  defendant   submitted   to  the  ant  treasurer; 

^  hut  where  the 

*d  Judge,  that  the  corporation  had  the  power  of  corporation  had 
nting  the  defendant  assistant-treasurer  under  the  cierk^ndhe 

had  discharged 
'  the  duties  of  the  treasurer,  htldf  that  it  was  a  question  for  the  jury,  whether  he  did  so  bonft 
I  in  the  belief  that  he  was  legally  appointed  by  them  as  an  independent  officer,  or  colourably 
ivasion  of  the  act ;  and  that,  in  the  former  case,  he  would  not  be  liable  to  the  penalty  for 
ig  Cor  Uie  treaaureri  but  in  the  Utter  be  would. 
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Exeh.  rf  Pleat,  18th  section.  and  that  haying  been  so  appointed,  he  could 

1889 

.  *  ^    not  be  said  to  "  officiate  for  the  treasurer,"  as  he  was  dis- 

Hawkinoi  charging  the  duties  of  an  independent  officer,  and  officiated 
Newman.  ^^^  himself.  The  learned  Judge  thereupon  nonsuited  the 
plaintiff,  but  gave  him  leave  to  move  to  set  aside  the  non- 
suit, and  enter  a  verdict  for  the  penalty,  if  the  Court  should 
be  of  opinion  that  the  plaintiff  was  entitled  to  recoveri 
under  the  construction  of  the  several  clauses  of  the  act 

By  the  18th  section  of  the  act  3  &  4  WilL  4, 
c.  101,  it  is  enacted  *^  that  it  shall  be  lawful  for  the  said 
mayor,  jurats,  and  common  councillors  from  time  to 
time  to  nominate  and  appoint  one  or  more  person  or 
persons  to  be  their  clerk  or  clerks,  treasurer  or  trea- 
surers, collector  or  collectors,  of  tlie  rates,  tolls,  and 
duties  to  be  levied,  raised,  and  received  under  or  by  virtae 
of  this  act,  and  such  other  officers  or  assisianis  as  the 
said  mayor,  jurats,  and  common  councillors  shall  think 
necessary  for  the  execution  of  the  several  purposes  of  that 
act  and  the  recited  act;  and  the  said  mayor,  jiuatSi 
and  common  councillors  shall  and  may  from  time  to 
time  remove  or  suspend  any  of  such  officers  as  they  shall 
see  occasion,  and  appoint  another  or  others  in  the  room  or 
instead  of  any  of  them  who  shall  be  so  removed  or  8U»> 
pended,  or  who  shall  die,  neglect,  refuse^  or  decUne  such 
offices,  or  become  incapable  of  acting  therein ;  and  out  of 
the  monies  to  be  raised  by  the  said  recited  act  and  this 
act,  to  pay  such  wages,  salaries,  or  other  allowances  to 
the  said  officers  respectively,  as  to  the  said  mayor,  jurati, 
and  common  councillors  shall  seem  reasonable."  By  s 
proviso  in  the  19th  section,  it  is  further  enacted,  "that 
it  shall  not  be  lawful  for  the  said  mayor,  jurats,  and 
common  councillors,  to  appoint  the  person  who  may  be 
appointed  the  clerk  in  the  execution  of  this  act,  or  the 
partner  of  any  such  clerk,  or  the  clerk  or  other  person  in 
the  service  or  employ  of  any  such  clerk  or  of  his  partner, 
the  treasurer  for  the  purposes  of  this  act,  or  to  appoint 
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ny  person  who  may  be  appointed  treasureri  or  the  partner  ^^^  qf  Pif(Up 

t  any  such  treasurer!  or  the  clerk  or  other  person  in  the*  '  .  , 

enrice  or  employ  of  any  such  treasurer  or  of  his  partner^    Hawukos 

le  clerk  to  the  said  mayor,  jurats,  and  common  coun-     i^MMUAn. 

illors  for  the  purposes  of  this  act;  and  if  any  persoa 

ball  accept  both  the  offices  of  clerk  and  treasurer  for  the 

iirposes  of  this  act  and  the  said  recited  act,  or  if  any 

crson  being  the  partner  of  any  such  clerk,  or  the  clerk  or 

ther  person  in  the  service  or  employ  of  any  such  clerk, 

r  of  his  partner,  shall  accept  the  office  of  treasurer,  or 

ball  act  as  deputy  of  the  treasurer^  or  in  any  manner 

ffciaiefor  the  treasurer ^  or  being  the  partner  of  any  such 

reasurer,  or  the  clerk  or  other  person  in  the  service  or 

nploy  of  any  such  treasurer  or  of  his  partner,  shall 

ccept  the  office  of  clerk  in  the  execution  of  this  act,  and 

le  said  recited  act,  or  shall  act  as  deputy  of  such  clerk, 

r  in  any  manner  officiate  for  such  clerk,  every  such  person  ^ 

3  offending  shall,  for  every  such  offence,  forfeit  and  pay 

le  sum  of  one  hundred  pounds  to  any  person  who  shall 

tie  for  the  same»'* 

Thesiger,  in  Michaelmas  Term  last,  obtained  a  rule 
>  shew  cause  why  the  nonsuit  should  not  be  set  aside, 
od  a  verdict  entered  for  the  plaintiff  for  the  amount  of 
le  penalty,  pursuant  to  the  leave  reserved. 

D.  Pollock  and  JBretl  now  shewed  cause.    The  18th 

^tion  of  the  act  confers  upon  the  corporation  of  Graves- 

od  the  power  of  appointing  a  treasurer,  collector,  and 

ich  other  officers  or  assistants  as  they  may  think  neces- 

ury.     They  had,  therefore,  the  power  of  appointing  an 

assistant  treasurer."    The  prohibitory  part  of  sect.  19 

oes  not  prevent  the   corporation  from  appointing  the 

lerk  to  the  pier  clerk  to  the  office  of  assistant  treasurer ; 

prohibits  the  appointment  of  the  clerk  to  the  pier  clerk 

)  the  office  of  treasurer  only.    This  the  corporation  has 

VOL.  IV.  T  T  M.  w^ 
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JSxeh.  of  Piuu,  not  done,  as  I.  H*  was  proTed  by  the  plaintiff  (o  be  the 
,  ^  ^  treasurer  appointed  for  the  purposes  of  ihe  act :  it  was  the 
Uawkihos  defendant's  duty  to  assist  the  treasurer  in  some  of  the  suh- 
Nbwhaii.  ordinate  parts  of  his  ofSce.  Even  if  the  word  '^assistant,* 
in  the  18th  section,  does  not  shew  that  the  corporation  could 
legally  appoint  an  assistant  to  the  treasurer,  they  have 
clearly  the  power  of  appointing  a  treasurer  or  treasurer!, 
or  such  other  officers  as  they  think  necessary ;  and  they 
have  exercised  the  power  vested  in  them  by  this  section, 
by  appointing  as  a  distinct  officer  an  *^  assistant  treasurer," 
who  is  wholly  independent  of  the  treasurer,  and  receives 
a  salary  from  the  corporation  as  a  distinct  officer.  The 
defendant,  as  assistant  treasurer,  appointed  by  the  cor- 
poration, performs  the  duties  of  his  own  office  in  like 
manner  as  an  assistant  overseer  appointed  under  the  69 
Geo.  S,  c.  IS,  s.  6.  The  assistant  overseer  performs  a 
portion  of  those  duties  which  would  otherwise  be  pe^ 
formed  by  the  overseer:  so  the  defendant  may  discbarge 
some  portion  of  those  duties,  vii.,  collecting  the  toUs, 
which  might  form  a  part  of  the  treasurer's  duty  if  there 
were  no  assistant.  No  doubt  tlie  corporation  might, 
under  the  18th  section,  have  appointed  the  defendant 
"collector.**  If,  then,  they  had  the  power  of  appointing 
an  assistant  treasurer  under  section  18,  and  the  prohi- 
bitory part  of  the  19th  section  does  not  prevent  them  firoB 
appointing  the  defendant  to  that  office,  how  can  it  be  con- 
tended that  the  defendant,  by  discharging  the  duties  of 
his  own  office,  to  which  he  has  been  legally  appointed,  can 
be  liable  to  this  penalty  as  having  officiated  for  the  trea- 
surer, while  in  fact  he  was  merely  performing  the  duties 
which  his  own  appointment  imposed  on  him  ? 

Thesiger  and  Piatt,  contri. — The  corporation  has  no 
power  to  appoint  an  assistant  treasurer  under  section  18, 
though  they  may  appoint  two  treasurers*  If  the  defendant 
could  hold  the  office  of  assbtant  treasurer,  and  perfonn 
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^It 


the  daties  of  treasurer,  the  evident  object  of  the  act  would  Sxeh.  of  PUoi, 

1889. 
be  defeated,  which  wasi  to  keep  the  offices  of  treasurer     v«..„^^J.^ 

and   pier  clerk  perfectly  distinct.    The  defendant  was     Hawkimos 

not  in  possession  of  a  distinct  office,  he  was  merely  the      .HawiiAif. 

clerk  to  the  treasurer.    The  case  resembles  that  of  Ex 

parte  Harvey  (a),  in  which  the  Court  of  Queen's  Bench 

said  that  it  was  as  impossible  to  hold,  that  the  place 

of  assistant  chamberlain  was  an  office  within  the  5  &  6 

Will.  4,  c*  76,  as  to  say  that  if  the  corporation  had  recom- 

mended  the  chamberlain  to  employ  a  clerk,  that  clerk 

would  baye  had  such  an  office.    An  assistant  overseer  is  so 

styled  in  the  £0  Geo.  8,  c.  IS,  s.  6 :  but  the  term  assistant 

treasurer  does  not  occur  in  this  act — no  such  officer  is 

reeognised  by  it.    The  acts  proved  to  have  been  dorie  by 

the  defendant  were  clearly  such  as  the  treasurer  would  be 

called  upon  to  do,  and  by  performing  which,  under  the 

bsine  of  assistant  treasurer,  the  defendant  has  officiated 

for  the  treasurer,  and  is  therefore  liable  to  the  penalty 

imposed  by  the  19th  section  of  the  act. 

Lord  Abikoer,  C.  B. — If  we  were  to  direct  a  verdict  to 
he  entered  for  the  plaintiff,  it  would  exclude  an  inquiry 
into  a  point  which  we  are  disposed  to  think  the  learned 
Jadge  ought  to  have  left  to  the  jury.  If  the  learned 
Jodge  had  left  the  question  to  the  jury,  and  they  had 
fomnd  for  the  plaintiff,  we  think  it  would  have  been  a  proper 
-verdict ;  but  the  learned  Judge  having  been  interrupted 
<m  a  question  of  the  construction  of  the  act,  the  question 
of  bona  fides  never  was  submitted  to  them.  I  think  there 
"was  abundant  evidence  to  find  that  the  defendant  acted 
for  the  treasurer,  and  that  he  did  so  knowingly  and  in  eva«- 
sion  of  the  act  of  Parliament ;  but  the  jury  were  to  judge 
<it  that,  and  it  was  for  them  to  draw  the  inference  one 
way  or  the  other  on  that  point.    The  jury  might  think 

^     (fl)  7  Adol  &  E.  739;  3  Nev.  8t  P.  169; 

tt2 
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Exek.  of  PUat,  that  tlie  defendant  acted  bona  fide,  and  with  no  intention 

1839* 

^     to  evade  the  act,  and  might  come  to  a  different  condusbn 

■  ■ 

Hawkinqs     to  that  which  I  do.     Under  these  circumstances,  I  think 
MsinfAx.      ^^^  ^^^®  ought  to  be  absolute  for  a  new  trial,  but  not  to 
enter  a  verdict  for  the  plaintiff*. 

Parke,  B.-*I  am  of  the  same  opinion^  The  learned 
Judge  seems  to  have  been  of  opinion,  at  the  trial,  that  it 
was  in  the  power  of  the  corporation  of  Gravesend  to 
appoint  as  a  substantive  officer  an  assistant  treasurer, 
which  assistant  treasurer  would  act  on  his  own  account, 
and  would  be  responsible  in  his  own  person  for  all  the 
monies  he  would  receive ;  and  acting  on  that  supposition, 
he  has  directed  a  nonsuit  to  be  entered.  Now  the  ques* 
tion  in  this  case  depends  on  the  construction  of  the  act 
of  Parliament, — whether  the  corporation  have  any  power 
to  appoint  an  assistant  treasurer  as  a  substantive  offi- 
cer. If  they  had  that  power,  it  would  enable  them  to 
commit  a  complete  fraud  on  the  act  of  Parliament,  and  to 
defeat  the  object  of  it  altogether.  The  corporation,  under 
section  18,  may  appoint  any  number  of  treasurers  that 
in  their  discretion  they  may  think  right,  and  also  auch 
other  officers  or  assistants  as  they  may  think  necessary  for 
carrying  into  execution  the  several  purposes  of  the  said 
act.  The  word  assistant  seems  to  me  merely  to  be  another 
name  for  officer ;  they  are  to  be  officers  or  assistiints  to  the 
corporation,  not  assistants  to  other  officers,  and  the  corpo- 
ration has  no  right  to  give  an  assistant  a  salary,  except  ai 
an  officer.  There  are  many  other  officers  mentioned  in 
the  18th  section,  which  shews  clearly  to  my  mind  that  the 
term  assistant  is  used  merely  as  a  synonyme  for  officer. 
It  then  goes  on  to  say,  that  the  corporation  may  remove 
or  suspend  any  of  such  officers  as  they  shall  see  occasioo, 
and  appoint  another  or  others  in  the  room  of  any  of  tbem 
who  shall  be  so  removed  &c.,  and  out  of  the  monies  to 
be  raised  by  the  act,  pay  such  wages,  salaries,  or  other 
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allowanees  to  the  said  ofRcers  respectively,  as  to  the  said  B*c^  «/  P^eas, 

1 8S9 

mayor,  &c.,  shall  seem  reasonable.    Therefore  they  have  *  ^ 

no  power  to  give  any  salary  to  any  assistant  at  all,  except     Hawxiugs 
as  synonymous  with  an  officer ;  they  had  no  power  at  aU      nbwman. 
to  appoint  as  a  substantive  officer  an  assistant  treasurer; 
although  they  may  appoint  two  treasurers  if  they  please* 
Then  the  question  arises,  whether,  in  this  case,  the  de« 
fendant  is  guilty  of  having  officiated  for  the  treasurer; 
and  1  think  he  cannot  be  so  considered,  unless  he  know- 
ingly and  wilfully  executed  part  of  the  duty  cast  on  the 
treasurer  in  virtue  of  his  office ;  if  he  did,  he  would  be 
guilty.    If  he  acted  bona  fide  under  the  belief  that  he 
was  a  substantive  officer  appointed  by  the  corporation, 
and  really  meant  to  execute  his  own  duties,  and  not  the 
duties  of  the  treasurer ;  if  that  really  was  the  case,  he 
would  not  be  liable  to  this  penalty.    It  was  a  question  foe 
the  jury  whether  this  was  a  mere  contrivance  on  the  part 
of  the  corporation   to  appoint  an  assistant  to  the  trea- 
surer, to  manage  his  duties  under  the  name  of  assistant 
treasurer,  or  not ;  if  that  was  the  case,  it  is  impossible  to 
suppose  the  defendant  was  not  privy  to  if,  and  then  his 
purporting  to  act  as  an  independent  officer  would  be 
illegal ;  but  if,  in  what  he  did,  he  acted  bonfi  fide  under 
the  belief  that  he  was  really  an  independent  and  legal 
officer,  in  that  case  he  is  not  guilty  of  this  offisnce.     That 
is  a  point  which  I  think  ought  to  be  submitted  to  the 
jury;  if  it  had  been  so  left,  and  they  had  found  for  the 
plaintiff,  I  should  have  been  satisfied  with  their  finding. 

Aldebsoii,  B. — I  am  of  the  same  opinion.  It  seems  to 
me  that  when  the  learned  Judge  expressed  his  opinion  as  to 
the  fact  that  the  defendant  was  acting  on  his  own  behalf, 
be  expressed  an  opinion  which  ought  to  have  proceeded 
from  the  jury ;  but  we  cannot  accede  to  the  proposition 
that  because  the  learned  Judge  has  given  an  erroneous 
opinioni  this  Court  is  to  allow  a  verdict  to  be  entered 
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Sxeh.  of  piitu,'  against  the  defendant,  on  the  ground  that  the  jarjr  wouE 
s„^^^*^,  have  found  a  verdict  otherwise,  if  the  Judge  had  uked 
Hawkikob  their  opinion,  as  he  ought  to  have  done.  I  think  there 
N&wMAN.  ^^^  abundant  evidence  to  shew  that  this  party  was  offici- 
ating for  the  treasurer,  for  I  quite  concur  with  the  rest  of 
the  Court  in  thinking  that  this  act  of  Parliament  gives  no 
power  to  the  corporation  to  appoint  an  assistant  treasurer; 
the  words  **  officers  "  and  *'  assistants  **  are  sy nonymoui, 
and  apply  to  officers  wlio  are  to  assist  in  the  execution  of 
the  purposes  of  the  act.  I  have  no  doubt  in  my  own  mind 
that  the  corporation  had  no  power  to  appoint  an  assistant 
treasurer;  nevertheless,  the  vford  assistants  contaioedin 
the  18th  clause  of  the  act,  may  have  misled  both  the  cor- 
poration and  the  defendant,  and  the  corporation  may  booi 
fide  have  appointed,  and  the  defendant  may  bon&  fide  bafe 
acted  in  that  capacity.  If  they  thought,  though  we  do  nol, 
that  the  act  of  Parliament  empowered  them  to  create  thii 
officer,  and  if  he  has  been  bona  fide  appointed,  aod  hu 
bon&  fide  assumed  the  office  of  assistant  treasurer,  he  ought 
not  to  be  found  guilty.  Although  we  are  of  opinion  that 
they  had  no  power  under  the  act  to  appoint  this  defendaal 
to  the  office  of  assistant  treasurer,  there  being  no  power 
to  appoint  as  a  substantive  officer,  one  who  waa  to  do  the 
duties  of  another  person  who  has  another  substaotire 
and  different  office;  yet,  if  the  jury  had  come  to  the 
conclusion,  upon  the  whole  case,  that  it  was  a  bona  fide 
transaction,  they  ought  to  have  found  for  the  defendant* 
On  the  other  hand,  if  there  was  evidence  to  shew  that  it 
was  a  colourable  transaction,  and  if  they  were  of  that 
opinion,  they  would  be  bound  to  find  for  the  plaintiff! 

Parke,  B.,  added, — If  any  other  construction  were  to  be 
put  on  the  word  **  assistants,'*  it  would  enable  the  eorpo^ 
ation  completely  to  defeat  the  object  of  the  clause;  they 
may  appoint  two  treasurers  if  a  necessity  for  such  an  ap- 
pointment should  exist ;  but  to  say  they  shall  appoint  sn. 


HILARY  TERM,  2  VICT.  6S1 

tssistant  treasurer  is  to  allow  them  to  defeat  the  intention  'Bardk.  ofpfeat, 


of  the  clause  altogether. 


1839. 
Rule  absolute  for  a  new  trial.         Hawkinos 

>fEWMAK, 


Hopkins  r.  The  Mayou,  Aldermen^  and  Burgesses  of 

Swansea. 

JLlEBT. — ^The  declaration  stated i  that  the  borough  of  Declaration  in 
Swansea,  in  the  county  of  Glamorgan^  was  an  ancient  the  cofj^ration 

of  S.  stated, 
Ibat  in  the  year  1762  an  act  of  Parliament  paated  for  dividing  and  iodoring  two  piecet  of  open 
land  in  the  borough,  over  which  the  corporation  had  immemorially  exereiaed  th«  sole  right  of  pas- 
turage, and  enacted  that  they  should  be  divided  between  and  allotted  to  the  lord  of  the  manor  and 
dM  corporation  in  certain  shares,  and  that  the  corporation  should  have  power,  from  time  to  time, 
to  make  leases  of  the  allotments  so  vested  in  them,  for  such  terms,  and  with  such  covenants  and 
agreements,  as  the  bnrgesses  in  common  hall  assembled  should  think  proper.  The  declaration 
then  set  forth  a  "  rule,  order,  and  ordinance"  of  the  burgesses  in  common  htXL  assembled,  made 
on  the  1st  of  April,  1762;  whereby,  after  reciting  that  they  were  of  opinion  that  the  most  bene* 
fidal  mode  for  thcL  corporation  of  inclosing  the  lands  would  be  to  grant  Itaaes  of  them  for  long 
terms  to  such  burgesses  as  were  willing  to  take  the  same,  under  covenants  to  inclose  them,  it  was 
ordered,  that  no  lease  should  be  made  to  one  buigess  in  the  same  lease  of  more  than  fifty  or  less 
than  five  acres;  and  "it  being  their  desire  and  opinion  that  every  hurgeu  residing  within  the 
lioimigh  should  receive  a  benefit  from  the  said  inclosure,"  it  was  further  ordered,  that  certain 
auiittal  sums  out  of  the  rents  arising  from  the  inclosure  should  be  paid  and  distributed  yearly,  by 
the  common  attornies  of  the  borough  for  the  time  being,  on  every  2nd  of  November,  among  the 
twelve  senior  burgesses  residing  within  the  borough ;  and  that  no  burgess  who  should  take  a  lease 
ahould  be  entitled  to  receive  any  of  such  money.  The  declsration  then  stated  the  granting  of  the 
kuses ;  that  the  pluntifi^  after  the  passing  of  the  Municipal  Corporation  Act,  5  &  6  Will.  4,  c.  76, 
via.  for  a  year  ending  2nd  of  November,  1836,  was  one  of  the  twelve  senior  burgesses ;  thai  the 
defendants  had  received  from  the  rents  of  the  land  sufficient  to  satisfy  the  sums  so  ordered  to 
bu  paid;  and  tliat  the  office  of  common  attorney  was  abolished  by  that  statute. 

Plea,  that  on  the  2nd  of  November,  1836,  the  defendants  necessarily,  and  as  they  were  legally 
Kqulred  and  bound  to  do,  paid  and  applied  all  the  rents  of  the  said  lands,  together  with  and 
amongst  other  rents  and  suras  of  money,  in  payment  of  certain  lawful  debts  then  due  and  owinf; 
to  divers  persons  from  the  defendants,  in  their  corporate  capacity,  out  of  the  property  of  the 
koroogh,  and  by  law  then  payable  in  priority  and  preJference  to  the  payments  to  the  twelve  senior 
burgesses,  or  any  of  them. 

ReplkatSoni  that  on  the  2nd  of  November,  1836,  a  surplus  annual  income  firom  the  said  rents, 
and  from  other  property  of  the  borough,  belonging  to  the  defendants  in  their  corporate  capacity, 
remained  to  the  defendants,  wherewith  to  pay  the  annual  sums  before  mentioned,  after  payment 
of  the  interest  of  all  lawful  debts  chargeable  on  the  land  so  allotted  as  aforesaid,  together  with  the 
salaries  of  municipal  officers,  and  all  other  lawful  expenses  which,  on  the  5th  of  June,  1835,  were 
ekaigeable  on  the  same. 

Held,  1st,  that  the  declaration  was  good;  for, 

(1.)  That  the  ordinance  of  1762  was  a  valid  bye-law ; 

(2.)  That  an  action  of  debt  was  maintainable  on  it  at  common  law,  by  the  parties  to  whom 
pccuidary  beneflu  were  granted  by  it; 

(3.)  That  under  the  5  &  6  WilU  4,  c.  76,  s.  2,  such  action  was  maintahaable  against  the  cor- 
poration at  large. 

JSetf,  also,  that  the  plea  was  bad  on  general  demurrer,  as  not  shewing  that  there  existed  no 
surplus  rents  for  the  purpose  of  making  the  payments  to  the  burgesses,  after  payment  of  the  interest 
of  debts  chargeable  on  the  particular  lands. 

8ewM€f  that  the  plea  was  bad  also,  as  not  shewing  with  sufficient  distinctness, that  the  debt5,  in 
respect  of  which  the  rents  had  been  applied,  existed  at  the  time  of  the  passing  of  the  statute  5  &  6 
WUL  At  c.  76. 
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Exeh.  of  Pieoi,  botoughj  and  the  burgesses  thereof,  until  the  time  of  the 
^     passing  of  the  statute  5  &  6  Will.  4,  c.  76,  (the  Municipal 

Hopkins      Corporation  Act),  and  until  the  first  election  of  councillon 
Mayorr&e.  of    ^^  ^^^  borough  Under  the  said  statute,  had  been  a  body 

SwAHiEA.  corporate  and  politic  by  the  name  of  mayor,  aldenneo, 
and  burgesses  of  the  borough  of  Swansea,  and  from  thence 
hitherto,  according  to  the  form  of  the  said  statute,  hare 
been  and  still  are  a  body  politic  and  corporate,  by  the 
name  of  the  mayor,  aldermen,  and  burgesses  of  the 
borough  of  Swansea ;  and  that  from  time  immemorial  op 
to  and  until  the  time  of  the  passing  of  the  said  statute, 
the  burgesses  of  the  said  borough,  in  common  hall  assem- 
bled,  had  been  and  were  the  acting  part  of  the  said  cor- 
poration, and  had  had  the  disposition  and  ordering  of  all 
and  singular  the  estates,  property,  revenues,  and  income 
thereof;  and  that  before  the  passing  of  the  said  statute, 
to  wit,  in  the  second  year  of  the  reign  of  the  late  King 
George  the  Third,  an  act  of  Parliament  was  passed,  enti- 
tled **  an  act  for  dividing  and  inclosing  two  pieces  or 
parcels  of  open  and  uninclosed  lands,  called  the  Towd 
Hill  and  the  Borroughs,  in  the  borough  and  manor  of 
Swansea,  in  the  county  of  Glamorgan,"  by  which  said  last 
mentioned  act  of  Parliament,  after  reciting  that  the  said 
burgesses  of  the  said  borough,  in  their  corporate  capacity, 
had  from  time  immemorial  had  and  enjoyed  the  sole  right 
of  depasturing  of  certain  open  and  uninclosed  parcels  of 
land,  called  the  Town  Hill  and  the  Borroughs,  and  the 
cutting  of  furze  and  fern,  and  other  profits  growing  and 
arising  from  the  surface  of  the  same ;  and  that  the  said 
open  and  uninclosed  parcels  of  land  were  in  their  then 
present  situation  capable  of  improvement,  and  that  it 
would  be  of  great  advantage  to  Henry,  then  Duke  of 
Beaufort,  who  was  then  seised  in  fee  of  the  same  as  the 
lord  of  the  said  borough  and  manor  of  Swansea,  and  to 
the  said  burgesses,  if  the  same  were  divided  and  inclosed, 
but  that  such  division  and  inclosure  could  not  effectually 
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be  made  and  established  without  the  authority  of  Parlia-  &dl.  0/  PUoi, 
ment ;  it  was  by  the  said  last-mentioned  act  of  Parliament  ^  loo^*  ^ 
enacted^  that  from  and  immediately  after  the  passing  of  Hopkimi 
the  same,  the  said  two  parcels  of  open  and  uninclosed  land,  |fa«or%e.  of 
called  &c««  should  be  divided  between  and  allotted  to  the  ^wamsba. 
said  Henry,  then  Duke  of  Beaufort,  his  heirs  and  assigns^ 
and  the  said  burgesses  of  the  said  borough  of  Swansea 
and  their  successors,  in  their  corporate  capacity,  in  the 
manner,  shares,  and  proportions  thereinafter  mentioned^ 
that  is  to  say.  [The  declaration  then  set  out  the  allotments, 
giving  part  of  the  Town  Hill  to  the  Duke  of  Beaufort, 
and  the  other  part  of  the  Town  Hill,  and  all  the  piece  of 
land  called  the  Borroughs,  to  the  burgesses  and  their 
successors,  which  were  vested  in  them  in  their  corporate 
capacity  for  ever,  saving  certain  rights  of  the  Duke  of 
Beaufort  to  mines  &c.]  And  by  the  said  last-mentioned 
act  it  was  further  enacted,  that  it  should  be  lawful  for  the 
said  burgesses  and  their  successors  in  their  corporate 
capacity,  to  make  and  execute  under  their  common  seal, 
from  time  to  time,  valid  and  effectual  leases  of  the  said 
allotments  thereby  vested  in  them,  or  any  part  or  parts 
thereof,  for  such  term  or  terms,  under  such  rents  and 
reservations,  and  by  and  with  such  covenants,  provisoes, 
and  agreements,  as  the  said  burgesses  in  common  hall 
assembled,  according  to  the  ancient  usage  of  the  said  bo* 
rough,  should  think  proper  and  convenient*  And  whereas, 
after  the  passing  of  the  said  last-mentioned  act  of  Parlia- 
ment, and  before  the  passing  of  the  statute  first  above 
mentioned,  to  wit,  on  the  1st  day  of  April,  in  the  year  of 
oar  Lord  1762,  the  said  burgesses  of  the  said  borough, 
being  duly  in  common  hall  assembled  within  the  said 
borough,  did  in  their  said  body  corporate  ordain^  order^ 
and  eonstiiute  a  certain  rule,  order,  and  ordinance,  as 
follows,  that  is  to  say : — "  Whereas  the  burgesses  of  the 
said  borough  have  this  day  taken  into  consideration  the 
inclosing  that  part  of  the  open  and  uninclosed  parcel  of 
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If  ayor,  &e.  U 

SWAMSI4. 


M»eh.  lif  PUu.  land  caHed  tlie  Town  Hill  allotted  to  them,  Aey  ani 

1839* 

unanimously  of  opinion  that  the  best  and  moat  beneficbl 

method  for  the  corporation  of  incloaing  the  same,  will  be 

to  grant  leases  of  the  same  for  long  terms  of  years,  at  and 

under  certain  yearly  renta,  to  auch  burgeases  as  are  wiUiog 

to  take  the  same,  and  will  enter  into  covenants  to  mdoie 

such  parts  as  they  shall  respectively  take,  within  a  certiia 

period  to  be  agreed  on,  on  pain  of  forfeiting  such  lease  or 

leases ;  the  said  burgesses  do  agree  and  order,  that  no 

lease  or  grant  be  made  to  one  and  the  same  burgess,  in 

one  and  the  same  lease  or  grant,  of  more  than  fifty  acres, 

nor  less  than  five  acres ;  and  it  being  their  desire  and 

opinion  that  every  burgess  residing  within  the  boroagh 

should  receive  a  benefit  from  the  said  inclosure,  it  ii 

agreed  and  ordered,  that  Z\L  a  year  of  the  rents  arising 

from  the  said  inclosure,  be  paid  and  distributed  yearly  iy 

the  common  attorneys  of  the  borough  for  the  time  being,  im 

every  Snd  day  of  November  yearly,  to  wit,  8/.  a  year  to  two 

of  the  senior  aldermen  residing  within  the  said  borough, 

in  equal  proportions,  and  16/.  a  year  to  eight  of  the  senior 

burgesses,  not  being  aldermen,  and  that  shall  be  residing 

within  the  said  borough ;  and  that  such  aldermen  and 

burgesaes  shall  personally  attend  the  common  attorneys  to 

receive  the  same ;  and  it  is  further  agreed  and  orderedi 

that  no  alderman  or  burgess  whatsoever,  who  shall  have 

or  take  any  lease  or  assignment  of  a  lease  of  any  part  or 

proportion  of  the  aaid  hill,  ahall  have  or  be  paid,  or  be 

entitled  to  have  or  receive,  any  part  of  the  said  money  or 

distribution  under  any  pretence  whatever ;  and  it  ia  further 

agreed  and  ordered,  that  no  person  or  persons  whatsoever 

taking  a  lease  as  aforesaid  shall  assign  his  term  or  interest 

therein,  unless  to  a  burgess,  on  pain  of  forfeiture,  without 

the  license  and  consent  of  the  corporation  under  their 

common  seal  first  had  and  obtained."     [The  declaration 

then  stated  the  granting  of  the  leases  on  the  above  terms, 

and    the  entry  of  the  lessees,  and  proceeded :]    And 
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whereas  also  afterward s,  and  before  the  passiaff  of  the  &eih,tfPi$a$^ 

1839 
statute  first  above  mentioned,  to  wit,  on  the  SIst  day  of 

September,  in  the  year  of  our  Lord  1821,  the  said  bur- 
gesses of  the  said  borough,  being  duly  in  common  hall 
assembled  within  the  said  borough,  did  in  their  said  body 
corporate  duly  ordain,  order,  and  constitute  a  certain  other 
mlOf  order,  and  ordinance  as  follows,  that  is  to  say  :— 
'*  The  two  senior  aldermen  having  relinquished  their  right 
to  4/.  per  annum  each,  payable  to  them  under  a  former 
order,  ordered,  that  the  number  of  senior  burgesses  be 
increased  from  eight  to  twelve,  and  that  they  be  paid  the 
annual  sum  of  2/.  each  out  of  the  money  heretofore  payable 
to  the  senior  aldermen."  And  wiiereas  also  afterwards,* 
and  before  the  passing  of  the  statute  first  above  mentioned, 
to  wit,  on  the  3rd  day  of  October,  in  the  year  of  our  Lord 
1825,  the  burgesses  of  the  said  borough  being  duly  in 
common  hall  assembled  within  the  said  borough,  did  ia 
their  body  corporate  duly  ordain,  order,  and  constitute  ar 
certain  other  rule,  order  and  ordinance,  as  follows,  that  is 
to  say : — "  That  the  annuities  ordered  to  be  paid  to  the 
senior  burgesses,  by  the  said  order  made  at  the  said  hall 
held  on  the  Ist  day  of  April,  1762,  should  be  increased 
from  21.  to  10/.  each  per  annum."  And  the  plaintiff  further 
says,  that  from  the  time  of  the  making  of  the  said  several 
rules,  orders  and  ordinances,  the  said  annual  payments 
therein  prescribed  and  mentioned,  have  been  and  were 
duly  paid  to  the  said  aldermen  and  burgesses  respectively, 
in  pursuance  thereof  respectively,  as  the  same  respectively 
grew  due,  up  to  and  until  the  time  of  the  passing  of  the 
said  statute  first  abovementioned  ;  and  that  before  and  at 
the  time  of  the  passing  of  the  said  statute  first  above- 
mentioned,  the  plaintiff  had  been  and  was,  and  from  thence, 
hitherto  has  continued  to  be,  one  of  the  burgesses  of  the 
said  borough,  residing  within  the  said  borough,  and  was 
not  then  nor  ever  has  been  an  alderman  thereof,  nor  has 
be  ever  had  or  taken  any  lease  or  assignment  of  lease  of 
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jML  of  Piitut  any  part  or  proportion  of  the  said  lands  so  allotted  by  the 
^^^___^*^     said  act  of  Parliament  as  aforesaid,  and  mentioned  in  the 

HopKiKs       first  mentioned  rule,  order,  and  ordinance  as  aforesaid ; 
KaTor!!*frc  of   ^^^  ^^^^  ^h®  plaintiff,  after  the  making  of  the  said  sete* 

SwAHfBA.  yal  rules,  orders,  and  ordinances,  the  same  remaiDing 
in  full  force,  and  after  the  passing  of  the  statute  fint 
abovementioned,  to  wit,  on  the  Snd  day  of  November,  m 
the  year  of  our  Lord  1836,  was,  and  for  the  full  period  of 
one  year  before  and  up  to  that  day  had  been,  one  of  the 
twelve  senior  burgesses  of  the  said  borough,  and  had  for 
that  period  resided  and  was  then  residing  within  the  said 
borough,  and  that  the  defendants  had  then  received  suffi* 
cient  rents  from  the  said  lands  so  allotted  under  the  said 
act  of  Parliament  as  aforesaid,  under  and  by  virtue  of 
leases  of  the  same  made  pursuant  to  the  said  act,  and  the 
said  first  mentioned  rule,  order,  and  ordinance,  to  satisfy 
the  said  yearly  sums  so  ordered  to  be  paid  by  the  said 
several  rules,  orders,  and  ordinances  aforesaid,  and  which 
said  yearly  sums  became  due  to  the  said  twelve  senior 
burgesses  as  aforesaid,  on  the  said  2nd  day  of  November, 
in  the  year  of  our  Lord  1836;  whereby  and  by  reason  of 
the  premises,  and  according  to  the  form  and  enactments  of 
the  said  statute  first  abovementioned,  the  defendants  ought, 
to  wit,  on  the  day  and  year  last  aforesaid,  to  have  paid  to 
the  plaintiff  the  said  yearly  sum  of  10/.  And  the  plaintiff 
further  saith,  that  before  and  at  the  day  and  year  last 
aforesaid,  the  office  of  common  attorney  of  the  said 
borough  had  been  and  was  abolished  and  ceased  to  exist, 
and  has  never  since  existed,  by  reason  of  the  passing  of 
the  statute  first  abovementioned,  and  of  the  enactments 
thereof*  The  declaration  then  stated  a  demand  of  paj- 
ment,  and  refusal  by  the  defendants. 

Third  plea,  that  before  the  commencement  of  this  suit, 
to  wit,  on  the  said  second  day  of  November,  18S6,  they 
the  defendants  necessarily,  and  as  they  were  legally  re* 
qmredand  bound  to  do^  paid,  distributedi  and  applied  alt 
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;be  said  rents  by  them  received  from  the  said  lands  as  Exck.  of  PUa$, 

1839* 
iforesaid^  together  with  and  among  other  rents  and  sums 

>f  money,  to  wit,  the  sum  of  S^OOO/.,  towards  and  in  pay- 
ment and  satisfaction  of  certain  lawful  debts  then  due 
ind  owing  and  payable  to  divers  persons  from  and  by  the 
lefendants  in  their  corporate  capacity,  out  of  the  property 
3f  the  said  borough,  and  amounting  to  a  large  sum  of 
money,  to  wit,  the  sum  of  2,000/.,  and  by  law  then  pay- 
able in  priority  and  preference  to  the  payment  of  the  said 
twelve  senior  burgesses,  or  any  of  them,  of  the  said  yearly 
sums  above  mentioned  to  have  become  due  to  them  on  the 
Snd  day  of  November,  1836,  or  any  part  thereof.  Veri- 
Bcation. 

Replication,  that  before  the  commencement  of  this  suit^ 
to  wit,  on  the  2nd  day  of  November,  1836,  a  surplus 
annual  income,  from  the  said  rents  and  from  other  pro- 
perty of  the  said  borough,  belonging  to  the  defendants  in 
their  corporate  capacity,  did  remain  to  the  defendants, 
wherewith  to  pay  the  annual  sums  before  mentioned,  after 
payment  of  the  interest  of  all  lawful  debts  cliargeable  on 
the  lands  so  allotted  as  aforesaid,  together  with  the  sala« 
ries  of  municipal  officers,  and  all  other  lawful  expenses 
which,  on  tiie  5th  day  of  June,  1835,  were  defrayed  out 
of  or  chargeable  on  the  same.     Verification* 

Special  demurrer  and  joinder.  The  several  grounds  of 
demurrer  are  so  fully  set  forth  in  the  argument,  that  it 
seems  unnecessary  to  state  them  here. 

J.  Henderson^  in  support  of  the  demurrer. — The  repli- 
cation is  bad  in  point  of  form :  first,  as  being  a  departure 
from  the  declaration.  The  declaration  states,  that  the 
defendants  had  received  sufficient  rents  from  the  lands 
allotted  under  the  act  of  parliament,  to  satisfy  the  yearly 
sums  ordered  to  be  paid  by  the  several  ordinances  set 
forth  in  the  declaration,  whereby  and  by  reason  whereof  they 
ought  to  have  paid  the  plaintiff  the  said  yearly  sum  of  10/.: 
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•Bxeh.  of  Pleat,  whereas    the   replication  alleges,   that,  on   the  Sn 

November,  18S6,  a  surplus  annual  income  from  the  r 


and  from  other  property  of  the  borough,  remained  tc^  ^ 
'MftTo^ftc.  of  defendants  wherewith  to  pay  the  annual  sums  before  ^^ 
*8irAVfBA.      iioned,  q/ler  payment  of  the  interest  of  all  lawful  ^^ 
chargeable  on  the  lands  so  allotted,  together  with  the 
salaries  of  municipal  officers,  and  all  other  lawful  expenm 
chargeable  on  them.    The  declaration,  therefore,  alleges 
the  obligation  to  pay  to  arise  out  of  the  mere  receipt  of 
the  rents  of  the  lands  allotted ;  whereas  the  replication 
prays  in  aid  the  general  surplus  arising  from  the  corp^ 
ration  property,  after  payment  of  all  charges  on  thelandi. 
In  the  next  place,  the  replication  does  not  shew  that  thn 
alleged  surplus  existed  at  the  time  of  the  passing  of  the 
commencement  of  the  suit:  it  is  consistent  with  all  tbatn 
stated,  that  all  the  rents  received  in  the  meantime,  since 
the  Snd  of  November,  1836,  have  been  applied  to  the  pay- 
ment of  the  interest  of  debts  chargeable  on  the  lands. 

But  the  declaration  is  also  bad  on  several  gromids. 

I.  The  first  question  arising  upon  it  is  that  whiek 
depends  upon  the  construction  of  the  Snd  section  of  the 
Municipal  Corporation  Act,  5  &  6  Will.  4,  c.  7&  That 
section  enacts,  **  that  every  person  who  now  is,  or  her^ 
after  may  be,  an  inhabitant  of  any  borough,  and  also 
every  person  who  has  been  admitted,  or  who  might 
hereafter  have  been  admitted,  a  freeman  or  burgess  of 
any  borough,  if  this  act  had  not  been  made,  &c.,  fte.) 
shall  have  and  enjoy,  and  be  entitled  to  acquire  and  en- 
joy, the  same  share  and  benefit  of  the  lands,  tenements, 
and  hereditaments,  and  of  the  rents  and  profits  thereofi 
and  of  the  common  lands  and  public  stock  of  any  bo- 
rough or  body  corporate,  &c.,  &c.,  as  fully  and  effectn- 
ally,  and  for  such  time  and  in  such  manner,  as  he  or 
she  by  any  statute,  charter,  by  law  or  custom  in  force 
at  the  time  of  passing  this  act  might  or  could  have  hadt 
acquired,  or  enjoyed,  in  case  this  act  had  not  been  paaaed^ 
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Provided  always,  that  the  total  amount  to  be  divided  ^^k.  of  PUa§f 

lSd9. 

■mongst  the  persona  whose  rights  are  herein  reserved 
in  this  behalf,  shall  not  exceed  the  surplus  which  shall 
remain  after  payment  of  the  interest  of  all  lawful  debts 
chargeable  upon  the  real  or  personal  estate  out  of  which 
the  sums  so  to  be  divided  have  arisen,  together  with 
llie  salaries  of  municipal  officers,  and  all  other  lawful 
expenses  which>  on  the  5th  day  of  June  [1835],  were 
defrayed  out  of  or  chargeable  upon  the  same."  And  a 
aobsequent  proviso  enacts,  *'  that  nothing  in  this  act  con- 
tained shall  be  construed  to  strengthen,  confirm,  or  affect 
any  claim,  right  or  title  of  any  burgesses  or  freemen  of 
any  borough  or  body  corporate,  or  of  any  person,  to  the 
benefit  of  any  such  rights  as  are  hereinbefore  reserved,  but 
the  same  in  every  case  may  be  brought  in  question,  im^ 
peached,  and  set  aside,  in  like  manner  as  if  this  act  had 
not  been  passed.**  It  is  clear  from  all  the  terms  of  this 
dause,  that  it  does  not  create  any  new  right  whatever, 
but  only  preserves  pre-existing  legal  rights.  This  is  con- 
Ihrmed  by  reference  to  other  sections,  especiaHy  sections 
68  and  93,  the  latter  of  which  would  exclude  the  legal 
Tights  of  the  freemen  altogether,  and  cast  their  property  into 
the  public  fund  of  the  borough,  but  for  the  second  section, 
which  protects  them  from  the  operation  of  section  92. 
Then  the  next  question  is,  whether  this  right  had  any 
existence  before  the  act,  either  at  common  law,  or  by 
virtue  of  a  bye-law  of  the  borough. 
*  II.  Now  it  is  clear  no  such  right  could  exist  at  common 
law,  independently  of  any  bye-law.  And  the  "  rule,  order, 
or  ordinance,**  stated  in  the  declaration,  was  not  a  legal  bye- 
law.  In  Bac.  Abr.,  By-law,  a  bye-law  is  defined  to  be 
"  a  private  law  made  by  those  who  are  duly  authorized 
thereunto  by  charter,  prescription,  or  custom,  for  the  con- 
servation of  order  and  good  government  within  some  par- 
ticular place  or  jurisdiction.*'  This  ordinance  does  not 
purport  to  control,  moderate,  or  direct  the  state  or  pro- 
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Exek.  of  PUat,  ceedings  of  the  corporation,  or  any  member  of  it — it  is  no 

more  than  a  declaration  of  the  opinion  or  intention  of  the 


then  members,  as  owners  of  a  proprietary  right,  that  cer* 
lfayor7<fte.  of  ^^^  funds  shall  thereafter  be  applied  in  a  particular  way 
SwAMiBA.  f^p  ({|^  exclusire  benefit  of  certain  individuals.  It  is  just 
the  same  as  the  declaration  by  the  head  of  a  family,  of  bis 
intention  to  apply  particular  funds  within  his  control  to 
the  use  of  an  individuaL  In  Dunston  t.  Imperial  Gat 
Light  and  Coke  Company  (a),  where  it  appeared  that  the 
company,  being  incorporated  by  act  of  parliament,  and 
empowered  to  make  bye-laws,  under  seal,  for  its  go?em» 
ment,  and  for  regulating  the  proceedings  of  the  directors, 
&c.,  had  passed  a  resolution,  not  under  seal,  that  a  remu« 
neration  of  a  guinea  for  each  time  should  be  allowed  to 
each  director  for  his  attendance  on  courts,  committees, 
&c.,  it  was  held  that  this  was  neither  a  bye-law  within  the 
statute,  nor. a  contract  with  the  directors,  and  therefore 
that  they  could  not  maintain  an  action  of  debt  for  pay- 
ments according  to  such  resolution.  ^Alderson,  B. — Bat 
why  may  not  this  be  a  bye-law  within  the  meaning  of  the 
Municipal  Corporation  Act  ?  The  second  section  implies 
that  a  pecuniary  benefit  in  the  corporation  funds  may  ha?e 
been  given  by  a  byC'law.  You  say  this  is  no  bye-hw 
according  to  the  strict  legal  definition : — that  only  shews 
that  the  word  is  used  in  the  act  in  a  larger  sense  than  that 
which  is  assigned  to  it  in  Bacon*s  Abridgment..  Lord 
Abinger,  C.  B. — Any  rule  or  ordinance  which  the  corpor- 
ation were  empowered  at  common  law  to  make,  is  a  bje- 
law.] 

III.  Then,  in  the  next  place,  assuming  that  this  was  a 
bye-law  which  the  corporation  were  authoriased  to  make,  no 
action  is  maintainable  upon  it.  No  case  can  be  adduced»in 
which  an  action  has  been  held  maintainable  against  a  cor- 
poration on  its  own  bye-law.     Such  an  action  could  be 

(fi)  3  D.  &  AdoL  125. 
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bunded  only  on  the  ground  that  it  creates  a  canirael.  ^Bm^  j^/**^ 

(ifow  it  may  perhaps,  as  between  one  corporator  and  ano* 

lier,  who  are  parties  to  it,  raise  a  presumptipn  of  a  contract; 

mt  as  to  strangers,  the  alleged  contract  must  be  subject  to 

U  the  incidents  of  an  ordinary  contract.    How,  then,  can  it 

»e  said  that  there  is  any  contract  with  this  plaintiff,  or  with 

ny  person  whom  he  represents  ?  The  "  twelve  senior  bur* 

[esses  for  the  time  being  "  can  have  no  succession  within 

he  corporation — they  are  not  an  **  imperium  in  imperio.** 

*I^one  but  the  twelve  senior  burgesses  at  the  time  when  the 

rdinance  was  made,  could  allege  that  there  was  a  con- 

ract  with  them.    But  further,  there  is  no  consideration 

or  such  supposed  contract.    The  right  of  pasturage  was 

eated  in  the  corporation  itself,  not  in  individual  corpor* 

tors,  as  between  them  and  the  corporation ;  they  had  no 

lersonal  interest  whatever  in  it :  the  corporation  were  the 

larestricted  lords  of  the  soil — how  then  could  there  be 

ny  consideration  for  a  grant  by  them  of  a  personal  be- 

efit  in  it,  to  individual  corporators?     [Lord  Abinger, 

!•  B.-- *It  is  a  fallacy  to  consider  it  as  a  contract — it  is  no 

ontract.]    Then,  what  breach  of  dutff  is  there,  which 

ivea  a  right  of  action  against  the  corporation  ?   The  ordi- 

ance  directs  that  the  yearly  sums  shall  be  paid  by  the 

nnmon  attorneys  of  the  borough  for  the  time  being:  no 

ttty  is  shewn  of  payment  by  the  corporation ;  the  resolu- 

on  imported  no  more  than  a  duty  in  a  particular  indivi- 

ual  to  pay  :  and  the  abolition  of  his  office  cannot  of  itself 

ransfer  that  duty  to  the  corporation.     Supposing  any 

ight  of  action  to  exist,  when  did  it  accrue  ? — not  when 

le  corporation  received  the  rents,  for  they  received  them 

>  their  own  use;  or  if  partly  for  the  purposes  of  this 

'ust,  it  is  not  a  trust  which  this  Court  is  capable  of 

iforcing*    The  plaintiff's  remedy,  if  he  has  any,  is  in 

luity ;  he  has  no  legal  right  recognizable  in  a  court  of 

w.     His  right  could  not  attach  until  the  accounts  were 

ken,  and  it  were  ascertained  that  sufficient  funds  re- 
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Bteh.  0/  Piioi,  mained  after  payment  of  the  interest  of  debtf »  &c.    It 

^  1839.  ^    cannot  be  contended  that  the  ordinance  imports  the  grant 

HoPKiHi      of  an  annuity ;  if  not,  the  corporation  receive  for  their 

Hatot*'  &&  of  ^^^  ^'®  ^"  ^^*  ^*  much  as  they  would  independently  of 
swANSBA.     i(.    They  hold  the  funds  in  a  fiduciary  character  oaly, 
and  they  can  be  administered  only  in  a  court  of  equity^ 
where  the  accounts  can  be  fully  taken.    It  is  not  like  th^ 
case  where  a  trustee  has  admitted  a  balance  in  his  band% 
to  the  use  of  the  cestui  que  trusti  in  which  case  he  i 
Hable  at  law ;  Roper  v.  Holland  {a). 

Lastly,  the  plea  is  good.    It  is  clear  that  all  the  fbiidf 
of  the  corporation  are  applicable  in  the  first  instance  to 
the  payment  of  their  debts.     {Parke^  B. — It  is  quite  con* 
sistent  with  the  plea  that  the  corporation  have  a  large  fimd 
of  personal  property,  or  rents,  with  which  they  migiit 
have  paid  the  debts,  leaving  the  rents  of  this  land  free.] 
It  is  averred  that  the  defendants  *'  necessarily,  and  u 
they  were  legally  required  and  bound  to  do,"  paid  all  the 
rents  received  by  them  from  the  lands  in  question,  together 
with  and  among  other  monies,  to  the  payment  of  lawful 
debts.    That  implies  that  they  could  not  satisfy  the  debts 
without  the  application  of  these  rents.     It  is  sufficient  if 
the  plea  be  good  on  general  demurrer,  the  plaintiff  having 
pleaded  over  :  and  to  a  common  intent  it  sufficiently  aveii, 
as  a  mixed  proposition  of  law  and  fact,  that  it  was  neces- 
sary to  apply  these  rents  to  another  purpose. 

E.  V.  Williams,  contra. — First,  the  plaintiff  may  tske 
the  benefit  of  the  2nd  section  of  the  5  8c  6  WiU.4v  c76; 
and  enforce  his  right  to  this  payment  by  an  action  of  debt; 
the  declaration  therefore  shews  a  prim&  facie  case*  And 
secondly,  if  that  be  so,  the  plea  shews  no  answer  to  it* 

I.  The  declaration  discloses  the  fact,  that  the  Asa 
governing  body  of  the  corporation,  in  whom  the  title  to  die 

(s)dAd.«rEU.99;  4Nev.&M.668. 
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lands  was  vested,  with  power  to  make  leases  of  them  with  MMk.  4  Hmi^ 
such  covenants  and  agreements  as  they  should  think  s*..,.^^,,,.!^ 
proper,  duly  made  and  ordained  the  ''  rule,  order,  and  Hopkims 
ordinance "  in  question,  wherebyi  after  reciting  that  they  iityor,  fte.  of 
were  of  opinion  that  the  most  beneficial  mode  of  inclosing  Sv^»a» 
the  open  lands  would  be  ^o  grant  leases  of  them  to  the 
bargesses,  with  covenants  to  inclose  them  within  a  certain 
period,  they  order  that  certain  annual  sums  of  the  rents 
arising  from  such  inclosure  shall  be  paid  yearly,  by  the 
common  attorneys  of  the  borough  for  the  time  being,  to 
each  of  the  senior  burgesses  residing  within  the  borough ; 
BO  burgess  who  shall  take  a  lease  being  entitled  to  receiver 
any  part  of  the  money  so  distributed.  This  is  objected 
to  as  not  being  properly  a  byeAaw*  Now,  there  is  no  prece* 
dent  of  any  bye-law  which  is  pleaded  in  words  as  a  bye-law; 
that  is  not  a  term  known  in  pleading,  but  is  only  a  more 
convenient  designation  adopted  for  the  sake  of  brevity; 
in  all  the  precedents,  it  is  pleaded  in  the  language  here 
adopted,  as  a  ''  rule,  order,  and  ordinance.**  By  this  bye- 
law,  then,  the  right  was  conferred,  and  continued  to  exist 
until  the  passuig  of  the  5  &  6  Will.  4,  c.  70.  And  by  the 
second  section  of  that  act,  it  is  continued  in  parties  in 
the  situation  of  the  present  plaintiff.  If  the  act  had  not 
been  passed,  the  plaintiff  might  and  would  have  enjoyed 
nnder  the  bye-law  the  sum  he  now  seeks  to  recover :  then 
flie  act  declares  expressly  that  every  inhabitant  or  burgess 
^  shall  have  and  enjoy  the  same  share  and  benefit  of  the 
lands.  Sec,  and  of  the  rents  and  profits  thereof,  and  of  the 
eotnmon  lands  and  public  stock  of  any  borough  or  body 
oorporate,  as  fully  and  effectually  as  he  by  any  statute, 
charter,  hye»law^  or  custom  in  force  at  the  time  of  passing 
Ma  aeif  might  or  could  have  had  or  enjoyed  in  case  this 
act  had  not  been  passed.'*  It  is  said  that  even  if  the  right 
exists,  it  is  not  enforceable  by  an  action  of  debt.  But  the 
nde  of  law  is,  that  wherever  a  pecuniary  benefit  is  given 
by  statute  to  an  individual,  he  may  sue  for  it  in  debt  t 

uu2 


6M 


CABES  IN  THE  EXCHXQOBBj 


Hopkins 

9. 

Mayor,  Are.  of 

SWAXMAi 


JML  qf  1^01^  Com.  Dig.  Debt,  (A)  9.  In  an  anonymous  casCt  6  Mod. 
^®^^*  27,  HoU,  C.  J-,  says—"  If  money  Ac  devised  out  of  land, 
sure  the  devisee  may  have  debt  against  the  owner  of  the 
land  for  the  money,  upon  the  statute  of  32  Hen.  8,  c.  l,of 
wills ;  for  wherever  a  statute  enacts  anything,  or  prohibiti 
anything,  for  the  advantage  of  any  person,  that  penon 
shall  have  remedy  to  recover  the  advantage  given  him,  or  to 
have  satisfaction  for  the  injury  done  him,  contrary  to  lav 
by  the  same  statute ;  for  it  would  be  a  fine  thing  to  make 
a  law  by  which  one  has  a  right,  but  no  remedy  except  in 
equity."  It  is  unnecessary,  therefore,  to  argue  whether 
the  plaintiff  could  have  sued  before  the  statute.  [Pwrhei 
B. — Mr.  HendersofCt  argument  is,  that  .the  statute  gi?ei 
no  new  right,  but  only  continues  the  old.  If  so^and  if  the 
bye-law  gave  no  right  of  action  at  law,  the  plaintiff  bai 
none  now ;  if  he  had  before  the  act  only  a  remedy  in 
equity,  he  has  only  that  still.]  The  statute  impoaes  a 
duty  on  the  corporation  to  depart  from  their  former  mode 
of  payment  through  a  proxy  whose  office  is  abolished,  and 
themselves  to  pay,  except  in  certain  events.  It  is  the 
statutory  duty  of  the  corporation  to  comply  with  the  act 
in  that  respect ;  and  as  the  performance  of  that  duty  woold 
lead  to  the  benefit  of  the  plaintiff,  and  the  non*perfomi- 
ance  of  it  to  his  injury,  the  law  will  compel  them  to  pe^ 
form  it  by  means  of  an  action  of  debt.  It  clearly  waa  the 
intention  of  the  legislature  that  the  parties  should  continoe 
to  receive  these  bounties.  That  appears  not  only  fro0 
the  Snd  section,  but  also  from  the  saving  in  s.  92,  of  ''all 
rights,  interests,  claims,  and  demands  of  all  persons  in  and 
upon  the  real  or  personal  estate  of  any  body  corporate,  b]f 
virtue  of  any  proceedings  either  at  law  or  in  equity  ftdi 
or  by  virtue  of  any  mortgage  or  otherwise'* — words  fullf 
large  enough  to  include  this  case.  [Jlderson,  B.— Yot 
may  say  that  if  there  was  a  precedent  right  only  in  equicyi 
the  statute  preserves  that  only ;  but  if  there  was  no  rigU, 
but  only  an  enjoyment  as  against  the  old  CQrpon6»t 
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under  a  bye-law  made  for  their  own  regulation,  the  statute^  '"^  ^  ^^^» 

proTiding  that  the  money  shall  still  be  paid,  gives  impliedly     \,^^^^^,Ji^ 

la  action  at  law  to  recover  it.]    It  is  submitted  that  such      .HopxniB 

ras  the  meaning  of  the  legislature.     It  is  clear,  on  the    ifayor»  &c  d 

rhole  of  the  dnd  section,  that  the  statute  recognizes  the      ^wamsbi. 

mstMOce  of  a  right  to  receive  a  portion  of  the.public  stock 

»f 'E  borough  by  force  of  a  bye-law ;  and  the  proviso  at  the 

tnd,  which  has  been  relied  on,  means  only  this — that  if  on 

nTestigation  it  should  turn  out  that  the  bye-law  was  not 

iroperly  made  by  the  governing  body,  it  may  be  impeacihed 

is  before. .  But  here  there  is  no  doubt  that  this  bye*law, 

rhich  ia  averred  to  have  been  duly  made  by  the  governing 

lody,  is  one  of  the  very  bye-laws  contemplated  by  the  act, 

ind « that  before  the  act  it  gave  the  corporation  a  clear 

wwer  to  dispose  of  their  revenues  in  such  manner  as  to 

he  governing  body  should  seem  meet.    It  is  a  mistake  to 

appose  that. the  plaintiff  is  in  no  better  condition  than 

lefore  the  statute ;  his  right  is  modified  by  the  statute, 

nd  a  new  duty  created  in  respect  of  it,  which  may  be 

nforced  in  an. action  of  debt. 

But  it  is  not  conceded  that  debt  would  not  have  been 
laintainable,  at  common  law,  by  a  corporator  against  the 
orporation  upon  the  bye-law.  It  is  lex  loci ; — it  was  the 
uty,  therefore,  of  the  corporation  to  comply  with  it ;  if 
bey  did  not,  they  were  suable  in  debt.  But,  at  all.  events, 
be  plaintiff  has  now  a  legal  right,  compounded  of  his 
revious  rights,  and  of  the  modifications  of  them  intro- 
Qced  by  the  statute ;  on  that  statute,  therefore,  which 
ivea  him  this  personal  benefit,  he  may  maintain  an  action 
fdebt.     .     . 

Secondly,  the  plea  is  bad  in  substance. — ^It  attempts,  in 
tketf  to  bring  the  case  within  the  proviso  in  the  second 
sctipn,  which  limits  the  fund  for  payment  of  these  sums 
I  the  surplus  after  payment  of  the  interest  qf  debts  &c. : 
ut  all  that  it  alleges  is,  that  the  defendants,  on  the  dnd 
f  November,  1886,  necessarily  &c.  paid  and  applied 
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Mmk.  ^  Pimh  AH  the   r6nta   by  them  received  from  the  laid  la&di; 

1899  ~i 

.  *  ^    together  with  other  moniee,  ''  towards  the  paymeni  and 

HoTEtM  aatisfaction  of  certain  lawful  debts  then  due  from  die 
lfiy»r/ft0b  of  defendants  in  their  corporate  capacity  out  of  the  propeitj 
ewAvoA.  ^f  ^{j0  borough  I  and  by  law  then  payable  in  priority  tod 
preference  to  the  payment  of  the  yearly  sums  to  tfai 
twelve  senior  burgesses."  The  defendanta  w«re  not 
bound  by  the  act  first  to  make  such  payments.  [Poiir, 
B. — Are  not  the  corporation  bound  to  pay  the  debts  of 
their  creditorsi  before  making  these  Tolnntary  payamiti! 
The  second  section  applies  only  to  the  payment  of  iotettit 
of  debts  charged  on  the  hmd  :-^what  are  they  to  do  if  thej 
have  large  debts  secured  by  bond  t  The  aectioa  woold 
apply  to  a  corporation  not  in  debt  at  the  passing  of  the 
act ;  but  if  it  were  in  debti  would  not  the  creditors  retail 
all  their  legal  remedies  ?]  The  effect  of  section  S  is,  tiiat  tbe 
payments  are  to  continue  to  be  madci  unless  in  the  event  of 
there  being  no  surplus  after  the  payment  of  the  interest  rf 
debts  charged  on  the  particular  land.  It  is  quite  ooaiisteBt 
with  this  plea  that  all  the  debts  referred  to  have  beei 
incurred  since  the  passing  of  the  act^  and  that  nons  of 
them  are  charges  on  this  land.  The  allegation  as  to  dieir 
being  payable  **  in  priority  and  preference/  means  no  sMfi 
than  dulff  payable;— that  is  an  inference  of  law,  [Patit, 
B. — ^The  question  i$,  whether  you  ought  not  to  bate 
demurred  specially  to  the  plea :  it  alleges  that  there  were 
debts  which  the  defendants  were  legalljf  bawul  to  f^j^  %d 
which  were  payable  in  priority  and  preference  to  the  psf* 
ments  to  the  burgesses — which  could  not  boi  unless  diqf 
were  incurred  before  the  passing  of  the  act.  You  say  the 
plea  does  not  shew  how  they  were  so  payable ;  ia  not  tbt 
ground  of  special  demurrer  ?]  Where  nothing  Is  slated  but 
what  is  a  mere  inference  of  law,  which  carriee  the  defeaci 
no  further  than  if  it  were  not  stated  at  all,  that  is  a  sub* 
stantial  defect,  and  may  be  objected  to  on  general  densr- 
rer.    The  allegation  referred  lo  is  a  mere  eapwssisn  tf 


i 
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that  which  #ouId  have  been  implied,  and  could  not  have  A«^  ^  ^^v» 

1839 
been  traversed.  The  intention  of  the  second  section  of  the     /     ^  V^ 

'  act  was  to  put  corporations  on  the  same  footing  as  the  nation  Hot kius 

— -viz*f  to  enable  them  to  make  payments  of  this  kind  after  utjowisK.  of 

payment  of  the  interest  of  existing  debts,  and  the  salaries  SwAaasA. 
of  officers.    If  so,  the  plea  is  clearly  bad. — And  the  repli- 
cation is  then  good;  because  it  raises  the  precise  issue 
which  properly  arises  on  the  terms  of  the  statute. 

HendersoHt  in  reply.— The  proposition,  that  the  statute 
eonfert  the  right  now  claimed,  might  lead  to  monstrous 
ooDsequences ;  one  of  them  is,  that  a  creditor  whose  debt 
was  not  charged  on  the  particular  land,  would  be  post- 
poned  to  parties  who  are  the  mere  objects  of  the  bounty 
of  the  corporation,  and  the  payment  of  his  principal  pro- 
bably deferred  for  ever.  The  words  of  the  act  plainly 
shew  that  it  intended  merely  to  preserve  existing  rights 
and  remedies.  The  real  question  is,  whether  the  corpor- 
ation are  not  first  bound  to  pay  all  their  revenues  in  dis- 
charge of  all  their  debts.  Then,  is  there  any  right  under  the 
by^-law  to  claim  payment  in  priority  to  creditors  ?  On 
the  contrary,  it  would  be  bad  if  it  gave  such  a  power ; 
either  the  creditor  would  be  deprived  of  his  right  to  sue, 
which  is  monstrous,  or  the  corporation  would  still  remain 
liable  to  these  claims,  after  payment  of  their  funds  in  dis- 
charge of  their  debts.  The  claims,  therefore,  must  be 
founded  upon  a  surplus,  which  the  plea  shews  does  not 
exist*  And  the  plea  is  good,  at  least  on  general  de- 
murrer: it  states  a  mixed  proposition  of  law  and  fact,  like 
the  plea  of  plene  administravit  by  an  executor:  it  states  as 
a  fact,  that  the  rents  were  applied  in  payment  of  debts, 
and  avers  that  they  were  so  paid  necessarily,  and  under  a 
legal  obligation,  and  in  priority.  The  plea  could  be 
proved  only  by  proof  of  payments  in  respect  of  debts 
chargeable  on  these  lands,  and  existing  at  the  passing  of 
the  act    The  effect  is  to  aver  both  the  fact  and  the  lega- 
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SMk.  9f  PlMffy  lity  of  the  payments.    The  replication  is  bad  as  inTolTiog 

a  departure;  for  it  is  consistent  with  it,  that  altbough 
there  was  a  surplus  from  the  whole  produce  of  the  lands 
on  which  the  debts  were  charged,  there  was  none 
from  the  produce  of  these  particular  lands,  after  payment 
of  the  interest. 


HorKiMB 
Mayor,  &&  of 

SWAMSBA. 


Lord  Abinobr,  C.  B. — I  am  of  opinion  that  the  judg- 
ment ought  to  be  for  the  plaintiff.  The  first  question  is, 
whether  the  declaration  be  good.  Now  this  dedaratton 
states  this  fact«  that  certain  portions  of  land,  which  weie 
known  by  the  description  of  the  Town  Hill  and  Borrooghs, 
were,  in  the  second  year  of  the  reign  of  Greorge  the 
Third,  by  an  act  of  parliament,  inclosed ;  then  it  states 
the  substance  of  that  act  of  parliament,  which  is  sufficient 
for  the  purpose  of  the  declaration.  The  act  of  parliament 
recites  the  fact,  that  the  fee  simple  of  the  land  belonged  to 
the  Duke  of  Beaufort,  and  that  the  mayor  andburgeases 
of  Swansea  had  the  right  of  pasturage  or  herbage:  it 
does  not  state  precisely  how  the  right  was  exerdsed, 
whether  by  the  corporation  turning  beasts  upon  it  in 
their  corporate  capacity,  or  whether  by  the  individoil 
members  of  the  corporation  turning  their  beasts  upon 
the  common :  but  the  act  of  parliament  proceeds  to  direct, 
that  the  lands  shall  be  divided  in  certain  portions ;  150 
acres  are  appropriated  to  the  Duke  of  Beaufort  in  one 
part,  and  the  other  part,  called  the  Borroughs,  is  appro- 
priated to  the  corporation ;  and  the  same  act  of  parliament 
goes  on  to  enact,  that  *'  the  corporation  shall,  in  -thdr 
common  hall  assembled,  appoint  such  leases  to  be 
granted  as  they  shall  think  fit  and  expedient,  with  sneh 
covenants,  provisoes,  and  agreements  as  to  the  eorpo^ 
ation  then  assembled  shall  be  thought  reasonable."  It 
further  appears  by  the  declaration,  that  in  the  April  fol- 
lowing, viz.,  in  ]  762,  which  is  more  than  sixty  years  ago, 
the  corporation  assembled  in  their  common  hall,  in  obe- 
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dknee  to  the  directions  of  the  Act  of  Parliamenti  and  at  iMk  rf  Pkan 

1889 
that  common  ball  they  agreed  to  a  certain  ordinance-—    K^^^^Ji^ 

which  in  fact  is  a  bye-law — prescribing  that  leases  should  Hopkins 
be  granted  of  this  land  in  certain  proportions,  in  no  UMjori'iu,9i 
case  less  than  five  acres,  and  in  no  case  more  than  8wAiisaA. 
fifty ;  and  that  bye-law  recitesj  that  it  was  the  intention 
and  object  of  the  corporation  that  each  burgess  should 
receiTe  some  benefit  from  it,  (and  it  is  highly  probable 
that  each  burgess  would  receive  some  benefit  from  the 
right  of  common  before — it  is  known  to-  be  the  case  in 
many  corporations :) — then  they  say  that  none  but  bur- 
gesses shall  be  entitled  to  a  lease,  and  that  no  lessee  shall 
be  entitled  to  any  of  the  rents,  but  that  certain  annual 
payments  shall  be  made  to  each  of  the  senior  burgesses 
out  of  this  rent,  and  the  remainder  is  to  enure  to  the 
benefit  of  the  corporate  body;  and  further,  that  the 
indiTidual  burgesses  are  to  appear  personally  to  make  the 
demand  before  they  shall  receive  their portionsof  the  rent, 
which  are  to  be  paid  to  them  by  the  common  attorneys  of 
the  borough  for  the  time  being — an  office  which  ceased  to 
exist  on  the  passing  of  the  Municipal  Corporation  Act 
There  is  a  further  provision,  that  no  burgess  who  is  a 
lessee  shall  receive  any  of  these  allowances,  because 
be  is  supposed  to  have  a  benefit  in  his  lease.  There 
is  also  a  provision,  that  no  lessee  shall  assign  his  lease  to 
any  but  a  burgess,  without  the  consent  of  the  corporation ; 
ao  that  this  was  to  have  the  effect  of  keeping  the  property 
m  the  hands  of  the  corporation,  for  the  benefit  of  certain 
portions  of  the  members  according  to  their  seniority. 
There  is  nothing  unreasonable  in  this  bye-law ;  it  is  in  a 
great  measure  framed  in  obedience  to  the  act  of  Parliament, 
and  the  restriction  of  the  benefit  seems  not  unreasonable : 
we  must  presume  that  the  individual  burgesses  who  were 
the  objects  of  it,  were  making  some  commutation  of  cer- 
tain rights  which  they  had  before  this  fixed  rent  was 
reserved.    The  payments  made  under  this  bye«kiw,  with 
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1889. 


HOFUM 

Mayor,  fte.  of 

SWAVMJU 


tome  Tanriatiofis  in  amount '  introduced  by '  subseqo^t 
orders,  have  continued  from  the  month  of  April,  17tt, 
down  to  the  period  when  the  Municipal  Corpotntum 
Act  was  passed ;  for  a  period,  therefore,  of  abore  uzty 
years^  The  first  effect  of  that  act  was  to  sweep  sway 
all  rights  whatever  which  had  been  exercised  under 
any  former  corporation.  As  the  act  passed  through  the 
legislature,  it  was  sifted  and  examined,  with  a  disposition 
not  to  injure  individual  rights,  inasmuch  as  many  memben 
of  corporations  had  lawfully  enjoyed  individual  righti 
and  benefits,  in  their  corporate  capacities ;  and  to  creile 
new  corporations,  and  apply  their  funds  to  new  purposei, 
without  reserving  the  rights  of  such  parties,  would  have 
been  to  do  an  act  of  great  injustice  to  the  individuals;  and 
whether  such  a  benefit  was  enjoyed  in  the  shape  of  a  right 
of  common  existing  at  the  time  when  the  act  was  paised, 
or  whether  it  was  enjoyed  in  the  commuted  shape  of  reitt 
reserved,  was  just  the  same,  and  depended  upon  thessoie 
principles:  and  the  object  of  the  Snd  section  of  thesst 
was  to  preserve  those  rights. 

The  first  question  then  to  be  considered  is,  whether  or 
not,  before  this  act  of  Parliament  was  passed,  this  bj€- 
law  would  have  enabled  the  individual  burgesi  to  msifi- 
tain  an  action.  Now  it  appears  to  me,  (though  I  own  It 
first,  and  during  a  great  part  of  the  discussion,  I  vast 
good  deal  induced  to  doubt  upon  that  point  by  Mr. 
Henderson^s  argument) — that  he  might  have  maintained 
the  action.  The  bye-law  has  the  same  effect  withis 
its  limits,  and  with  respect  to  the  persons  upon  whoii 
it  lawfully  operates,  as  an  act  of  Parliament  has  upon 
the  subjects  at  large :  and  the  dictum  of  Lord  £foA  whieb 
has  been  cited,  and  which  seems  perfectly  reaaonabkf 
that  it  would  be  absurd  to  say  an  act  of  Parliament  should 
pass  to  give  a  roan  a  benefit,  and  that  he  should  liot  have 
an  action  for  it,  is  equally  applicable  Ip  the  case  of  a  bje* 
law,  confining  it  to  the  persons  on  whom  it  ia  inttodod 
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to  operate*    Thii  bye>4aW|  thereforej  bound  the  eoi"- x«ift*  V'mvi 
f  oration  to  appropriate  the  rents  of  the  town  lands  in  that 


way :  and  if  the  oorporation  choose  to  interoepi  .Hossnis 
thiB  rents  and  keep  them  in  their  own  hands,  it  appears  to  luyorTfte.  of 
me  that  the  bye-law  gives  a  just  foundation  for  an  action  of  iwASMA. 
debt  against  the  corporation.  If  that  be  so,  there  is  lio 
OGcaaion  to  consider  whether  the  statute  of  5  &  6  WilL  4, 
-gmve  any  confirmation  of  that  righti  because  it  is  sufi- 
deiit  to  say  that  if  it  did  not  take  it  away,  it  preserred  it 
But  I  am  far  from  saying  there  is  nothing  in  the  argument 
presented  by  Mr.  WiUiam§  upon  this  point :  particularly 
when  we  consider  the  spirit  and  object  of  the  statute.  Sup- 
poscj  instead  of  declaring  that  the  parties  should  still  hare 
and  enjoy  the  same  benefit  of  the  lands,  &c.,  of  the  ooiv 
porationi  it  had  provided  that  the  corporation  **  should  coib- 
ilnue  to  pay''  all  such  parties— then  the  corporation  would 
^dearly  be  bound  to  pay ;  and  in  substance  that  is  the  same 
thing  as  to  say  the  parties  are  entitled  to  receive.  From 
whom  are  they  to  receive  ?«— from  the  new  corporation : 
therefore  the  new  corporation  are  bound  to  pay.  There- 
fore, without  pronouncing  a  final  opinion  upon  that  point, 
I  am  far  from  saying  there  is  nothing  in  the  argument  that 
the  new  act  of  Pariiament  would  have  given  the  right  of 
^totion ;  because>  as  it  gives  the  right  to  receive,  it  appears 
to  me  to  impose  upon  those  who  are  to  pay,  the  obligation 
of  paying.  If  it  is  a  necessary  inference  that  the  newcos- 
poratlon  shall  continue  to  pay,  that  would  entitle  the 
plaintiff  to  bring  his  action  upon  the  statute. 

The  declaration,  then,  being  good,  the  next  question 
is  whether  the  plea  is  good.  Now  there  is  no  suggestion 
upon  the  record— it  is  not  to  be  presumed  from  the  de- 
elmrationi  nor  is  it  suggested  in  the  plea — that  upon  this 
ipteific  portion  of  land  there  existed  any  previous  obli- 
gation to  any  creditor  whatsoever.  I  must  take  it,  tfaere- 
foroi  that  this  land  came  into  the  hands  of  the  new  cor- 
poratiODi  the  defendants,  without  any  existing  debt  upon 
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EwOL  9t  PiMt,  it  prior  to  the  claim  of  the  burgesses :  if  so,  these  penont 
>     ^  V^    would  have  a  right  to  the  rents.    The  plea  seems  stndi- 

HoniivB      ously  toaToid  meeting  that  case;  because,  if  there  bid 
UKfQf!^Su,9i  heen  any  debt  upon  this  landj  which  the  corporation 

awAxsBA.     yi^^fe  bound  to  pay  anterior  to  any  rights  created  under 
the  bye-IaW|  there  is  no  doubt  that  would  have  bound 
the  new  corporation  as  well  as  the  old ;  binding  the  oU 
corporation,  the  new  could  only  take  it  subject  to  that  an- 
terior daim: — ^but  the  plea  does  not  state  that.    Whit, 
then,  was  the  intention  of  the  act  of  5  and  6  WilL  4,  c  76{ 
There  was  nothing  in  the  act  to  alter  the  rights  of 
creditors,  with  respect  to  the  antecedent  rights  of  the 
burgesses,  excepting  that  it  made  it  a  qualification  pre- 
ceding the  payment  to  them,  that  there  be  a  surplus  soffi- 
:dent  for  that  purpose,  after  payment  of  the  expenses  of 
the  corporate  officers,  and  the  interest  of  the  debts  chaig- 
able  on  the  real  and  personal  estate  out  of  which  the  somi 
so  payable  had  arisen.    In  order  to  bring  the  plea  within 
this  proviso,  it  ought  to  have  appeared  upon  the  face  of 
it,  that  the  debts  which  the  corporation  were  obliged  to 
pay,—- or,  if  interest,  the  interest  which  by  the  statute,  they 
were  entitled  to  pay, — was  interest  arising  from  some  debt 
chargeable  upon  that  specific  land ;  because  otherwise  it 
would  not  constitute  a  prior  claim  to  the  claim  of  the  btt^ 
gesses.    The  mere  statement  here  of  the  jmority  of  the 
claim,  is  an  allegation  that  means,  nothing ;  it  ought  to 
have  appeared  distinctly  that  they  were  debte  existing 
before  the  passing  of  the  act.    I  think  there  is  a  great 
deal  too  much  looseness  and  vagueness  in  the  mode  of 
alleging  this  priority,  for  us  to  construe  it  as  a  sufficient 
allegation  that  there  was  any  specific  anterior  claim  apoo 
this  land,  which  could  operate  to  prejudice  the  claim  of 
the  burgesses,  and  to  bring  the  case  within  the  proviso  of 
the  sta.tute«    But  if  we  could  suppose  that  the  intiention 
of  the  plea  was  to  allege  that  there  was  not  enough  to  pay 
all  the  corporation  were  bound  to  pay,  then  we  must  take 
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the  replication  also  to  deny  that ;  because  the  replication  ^m*.  y*  Pkmi, 
states  that  there  was  a  surplus  beyond  that,  and  therefore  *  ^ 

it  is  in  substance  a  denial.    I  believe  we  all  thought  the      Hofeiiis 
plea  was  bad  on  special  demurrer ;   and  on  consideration,   lUyor,  &&  tt 
I  think  it  is  bad  on  general  demurrer,  for  not  alleging  that      S^^"*''*^ 
the  debts  to  which  the  rents  were  applied  were  such  as 
to  fall  within  the  proviso  in  the  Sod  section,  and  there- 
fore  to  have  priority  over  the  claims  of  the  burgesses. 
Upon  these  grounds,  I  think  the  judgment  ought  to  be 
for  the  plaintiflT. 

• 

Parke,  fi. — ^I  am  also  of  opinion  that  the  judgment 
ought  to  be  for  the  pliuntiff.  The  first  question  in 
this  case  is,  whether  the  declaration  is  good.  It  is 
framed  upon  an  ordinance  of  the  corporation,  which 
appears  to  have  been  made  for  the  proper  distribution 
and  protection  of  the  corporate  property.  I  am  strongly 
inclined  to  think,  that  independently  of  the  act  of  5  &  6 
Will  4,  an  action  would  lie  against  the  corporation,  by 
a  person  who  is  directed  by  a  bye-law  of  the  corporation 
to  take  a  benefit  under  it.  This  bye-law  was  enacted  by 
the  corporation  at  large  in  consequence  of  the  inclosure 
of  a  piece  of  land  which  belonged  to  the  Duke  of  Beau- 
fort, over  which  a  right  of  herbage  existed  in  the  cor- 
poration at  large,  and  which  they  might  allow  to  be 
taken  by  the  cattle  of  the  burgesses,  or  might  dispose  of 
it  in  any  other  way  they  thought  fit.  The  declaration 
does  not  state  that  before  the  bye-law  the  burgesses  were 
in  the  habit  of  depasturing ;  but  after  the  passing  of  the 
Inclosure  Act,  a  portion  of  the  land  having  been  aUotted 
to  the  corporation,  there  is  a  bye-law  made  by  the  com- 
mon consent  of  all  the  members  of  the  corporation,  or 
at  least  by  a  sufficient  number  of  them  to  make  it  a 
valid  bye-law.  [His  Lordship  then  read  the  bye-law.] 
Now  I-  think-  the  effect  of  that  bye-law,  which  is  a  pri- 
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j^teh.  qf  PiMf,  Tate  law  regukting  the  corporation  propertyt  and 

.  '  ^    ifig  the  corporation  as  to  the  individual  members  of  it, 

HorKiMt      is  this : — that  each  burgess  named  in  it  acquires  a  right 

lUyori'iic.  of  ^  receive  a  certain  sum  of  money,  and  consequently  s 
SwAXBBA.  j^(y  jg  imposed  upon  the  persons  who  are  directed  by 
the  ordinance  to  pay  it :  those  persons  were  the  eoBmion 
attorneys  of  the  borough  for  the  time  being,  and  they 
were  bound  to  pay  to  each  of  the  twelve  senior  bur* 
gesses  the  amount  of  102.  a-year.  In  the  case  that  hu 
been  referred  to,  it  is  laid  down  by  Lord  Holi,  that  whsie 
a  statute  gives  a  benefit  to  a  party,  he  has  a  right  of 
action  at  law;  and  I  am  strongly  inclined  to  think  that 
upon  this  bye-law  also  he  would  have  such  right  of  aetioii, 
because  the  effect  of  the  bye-law  is  to  make  it  a  duty  im* 
perative  upon  the  common  attorney  to  pay  the  moneys 
until  the  act  of  Will  4  interposes,  and  the  common  attor^ 
ney  is  taken  away  altogether;  so  that  that  intermediats 
step  is  now  removed,  and  the  corporation,  having  recavsd 
the  money,  must  apply  it  as  it  was  before  applied  tbroogh 
the  intervention  of  the  officer  who  no  longer  exists :  by  the 
effect  of  the  statute,  the  duty  is  cast  upon  the  body  poKtis 
at  large  to  pay  these  sums  to  the  individual  members*  It 
seems  to  me,  therefore,  that  at  common  law  the  plaintif 
would  have  had  a  right  to  recover.  Now,  the  effect  of  the 
statute  is  to  continue  to  all  the  persons  who,  before  the 
passing  of  the  act,  were  enjoying  corporate  benefits,  whe- 
ther by  virtue  of  any  usage,  custom,  bye-law  or  otherwisSi 
the  enjoyment  of  them;  and  to  make  it  obligatory  on  the 
corporation  to  continue  to  pay  to  such  individuals  the  bs* 
nefits  which  they  enjoyed  before ;  subject,  indeed,  to  say 
thing  which  before  would  have  defeated  the  bye4aw  stf 
custom  under  which  they  were  enjoyed,  if  the  bye-kw  oif 
custom  itself  were  bad.  Therefore  I  think,  though  it  aught 
by  possibility  have  been  only  a  benefit  which  these  partisi 
enjoyed  under  tlie  bye*law  beforoi  and  not  a  right  enforce- 
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able  by  action,  it  is  now,  under  tbe  statu te^  converted  into  Baek.  ^j>Im#» 
a  right ;  and  that  being  so,  by  virtue  of  the  common  law     ^  *  ^ 

and  the  statute  taken  together,  the  declaration  is  good,  Hofxiks 
and  the  plaintiff  has  a  primd  facie  right  to  recover  the  rents  UMjm^Sie.  oT 
receivable  from  these  lands;  because  we  cannot  presume  Bwamsba. 
tbe  corporation  to  have  any  object  to  which  they  had 
a  right  to  apply  the  rents  received  from  the  lands— we 
cannot  presume  they  were  in  debt,  or  had  any  other 
expenses  which  would  prevent  their  complying  with  the 
byeJaw ;  and  therefore  any  defence  which  may  arise  upoD 
that  ground  must  come  from  tbe  defendants.  The  decla^ 
ration  then  being  good,  next  comes  the  question  whether 
the  plea  is  good.  It  is  framed  upon  the  supposition^ 
that  by  the  true  construction  of  the  act  of  Parliament,  the 
corporation  have  a  right  to  apply  all  the  revenues  and  all 
the  property  of  the  corporate  body,  in  discharge  of  the 
debts  contracted  by  them  antecedently  to  the  passing  of 
tbe  munidpal  corporation  act :  that  as  this  act  of  Parlia** 
ment  isould  not  have  been  intended  to  give  a  benefit  to 
the  individual  corporators  at  the  expense  of  the  credir 
tors  of  the  corporation,  it  therefore  preserves  to  the  cor- 
poration the  right  of  applying  those  revenues  to  the  pay^ 
nent  of  their  existing  debts.  Now  supposing  that  to  be 
the  true  construction,  there  would  be  a  question  whe-^ 
ther  this  plea  is  not  bad  upon  general  demurrer,  be** 
cause  it  does  not  state  in  express  terms  that  these  pay-p 
menta  were  nude  for  antecedent  debts ;  it  qnly  states  that 
tbe  defendants  "  necessarily,  and  as  they  were  legi^Uy 
faquired  and  bound  to  do,  paid,  distributed  and  applied 
all  the  said  rents  by  them  received  from  the  said  lands 
tosrards  and  in  payment  and  satisfaction  of  certain  lawful 
debta  then  due  and  owing  and  payable  to  divers  persons" 
by  the  corporation.  Does  tliat  mean  debts  due  at  the 
time,  that  the  payments  were  made,  or  does  it  mean  debts 
due  at  the  time  of  the  passing  of  the  act  of  Parliament! 
Tibat  Ji  left  obscure  ypon  these  words  of  the  plea-**but  it 
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SMdL  ff  Pk&if  is  said  that  this  obscurity  is  removed  by  the  aTerment 

18S9 

..  '  ^     that  they  were  debts  payable  "  in  priority  and  preference 

HoFxiirt      to"  the  sums  payable  to  the  twelve  senior   burgesses. 
U»m  Ac  U   1*^^^  possibly  may  be  so,  although  I  have  some  doubt 
SwAMBBA.      nehether  it  is ;  but  it  ought  at  least  to  have  been  averredi 
that  the  corporation  were  bound  to  apply  the  revenues  ofi^ 
this  particular  estate  in  payment  of  such  debts ;  becan^ 
if  they  have  abundant  funds  elsewherei  they  ought  n^ 
to  deprive  the  corporators  of  the  rents  arising  firom  t"^ 
occupation  of  this  particular  estate ;  and  the  plea  docv 
not,  as  it  appears  to  me,  exclude  the  possibility  tii^ 
the  corporation  have  ample  revenues  elsewberCj  oot  of 
which  they  might  have  paid  those  debts  without  injury 
to  the  corporators  entitled  under  the  bye-law.    It  is  said, 
that  diflScuIty  is  avoided  by  the  word  *'  necessarily  \*  bat 
that  does  not  appear  to  me  to  be  so  clear  as  to  pre- 
clude the  possible  existence  of  a  state  of  facts  which 
would  prevent  the  corporation  having  the  right  to  pa;  the 
debts  out  of  the  rents  of  this  estate.    It  seems  to  me,  how- 
ever, that  quite  independently  of  any  formal  constroc- 
tion,  the  plea  is  bad  in  substance ;   and  that  the  troe 
construction  of  the  act  of  Parliament  is,  that  the  bod; 
corporate  have  not  the  power  to  defeat  the  right  of  the 
corporators  or  freemen,  by  any  voluntary  act  of  theirs  ia 
favour  of  other  creditors ;  for,  upon  consideration,  I  think 
we  must  adopt  the  arguments  which  have  been  so  aU; 
urged  by  Mr.  WilHams,  that  the  efiect  of  the  Monici- 
pal  Corporation  Act  is  to  oblige  the  body  corporate  to 
apply  the  surplus  of  the  revenues,  after  the  payment  of 
the  interest  of  the  debts  charged  upon  the  lands,  asd 
after  payment  of  all  other  lawful  expenses^  to  the  payneDt 
of  the  sums  in  question ;  that  is,  to  oblige  them  to  appro* 
priate  all  the  surplus  rents  to  that  purpose ;  not  exceedini 
the  surplus,  because  they  are  expressly  prohibited  from 
doing  so;  but  to  the  extent  of  it,  they  are.  to  apply  those  rents 
accordingly,  and  are  not  to  be  empowered  to  defeat  the 
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rights  of  these  persons  by  applying  them  voluntarily  to  the  X*^  rf  P^^ot, 
payment  of  debts.     That  is  no  injury  to  the   creditor,     v,^.^^.^ 
because  his  rights  against  the  corporation  are  preserved       Hopkins 
entire,  and  he  may  sue  the  corporation  at  any  time  for    h ayor,  &c  of 
hit  debt,  and  any  arrangement  they  may  make  is  not  to      Swamsba. 
stand  in  the  way  of  the  creditor  in  suing  the  corporation ; 
and  he  may  take  out  execution  against  the  corporation, 
and  seize  and  satisfy  himself  out  of  any  part  of  the  cor- 
porate property  ;  and  if  the  creditor  actually  do  so,  there 
is  an  end   of  the  rights  of  the  freemen   altogether,  so 
far  as  relates  to  the  property  so  seized.     Therefore  it 
seems  to  me,  that  consistently  with  the  rights  of  the  cor- 
porators, we  may  put  such  a  construction  upon  the  act 
of  Parliament,  as   to  leave   the   rights  of  the   creditors 
unimpaired.     In  that  view  of  the  case,  it  becomes  unne- 
cessary to  consider  whether  the  plea  is  good  in  form, 
although  I  am  inclined  to  think,  for  the  reasons  before 
stated,  that  it  is  not. 

With  respect  to*  the  replication,  it  appears  to  me  that 
that  is  bad  also,  but  it  is  unnecessary  to  decide  that,  be- 
cause I  think  the  plea  is  bad,  and  the  declaration  is  good  ; 
therefore  the  plaintiff  is  entitled  to  judgment. 

Alderson,  B. — I  am  of  the  same  opinion.  It  appears 
to  me  that  the  bye-law  in  question  was  one  which  the 
corporation  then  existing  had  authority  to  make,  for  the 
purpose  of  distributing  the  funds  in  the  way  in  which  this 
bye-law  distributes  them.  If  that  be  so,  then  I  concur 
with  the  rest  of  the  Court  in  thinking  that  there  is  a  right 
of  action  upon  it,  on  the  principle  laid  down  by  Lord  Holi ; 
that  there  is  an  action  of  debt,  arising  out  of  the  duty  im- 
[>osed  upon  the  officer  by  whom  the  money  was  to  be  paid,  in 
-espect  of  that  money,  for  the  persons  who  were  to  receive  it 
Tom  him.  Under  the  Municipal  Corporation  Act,  that  office 
8  abolished,  and  the  corporation  themselves  become  pos« 

VOL.  IV.  XX  M.  w. 
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Bxeh,  of  PUtUt  sessors  of  the  property,  in  the  same  manner^  and  subject 

to  the  same  rights,  as  were  before  possessed  by  the  cor- 


porators under  the  attorney.  Therefore  I  think  that 
M«yorr&c  of  under  the  Municipal  Corporation  Act,  coupled  with  the 
Swansea.  other  circumstances  of  the  case,  an  action  of  debt  arises, 
by  reason  of  the  obligation  of  the  oflScer  who  was  to 
pay  the  money,  and  against  whom  an  action  of  debt 
would  have  lain  before  the  statute. 

With  respect  to  the  plea,  it  appears  to  me  that  my 
Brother  Parke  has  put  the  true  construction  upon  the  act 
of  Parliament ;  that  is  to  say,  that  the  corporation  have 
no  right,  in  priority  to  the  claims  of  the  corporators,  to 
pay  any  thing  more  than  the  interest  of  the  debts ;  but  if 
the  creditors,  in  the  execution  of  their  rights,  were  to  take 
away  the  lands  in  question,  that  would  be  a  complete 
answer,  because  then  the  corporation  would  not  hafe 
the  land,  and  in  that  case  the  right  of  the  freemen 
would  be  set  aside  altogether,  by  reason  [of  the  subject 
matter  being  taken  away  out  of  which  their  right  ori- 
ginated. 

It  is  not  necessary  to  give  any  opinion  upon  the  repli- 
cation, but  it  appears  to  me  that  it  is  bad  also. 

I  confess  I  should  also  have  thought  the  plea  bad  upon 
the  other  ground  taken  by  Mr.  Williams ;  for  the  words 
''  payable  in  priority  and  preference*'  amountto  very  little 
more  than  a  statement  that  the  defendants  lawfully  had* 
right  to  pay  the  debts,  because  they  chose  so  to  consider 
them  payable. 


Judgment  for  the  plaintiff. 
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ExdL  nf  Pleoif 
1839. 

Stuart  v.  Rogers  and  Taylor.  ^      v      ^ 

ixSSUMPSIT  on  a  promissory  note.     The  defendant  Wkere,  ivan 
Taylor  suffered  judgment  by  default  for  want  of  a  plea;  sumpiit,  one  of 
and  on  behalf  of  the  other  defendant,  who  proceeded  with  i^^i^j^^j^^ 
the  action  by  a  different  attorney,  mcnt  by  default, 

"^  ''  Um  other  de- 

fendant is  still 

Keating  moved  for  judgment  as  in  case  of  a  nonsuit,  for  entitled  to 
not  proceeding  to  trial. — If  the  plaintiff  had  gone  to  trial  cueof  a  non<!^ 
against  the  remaining  defendant,  he  might  have  been  nen-  '^JjJ^f^^. 
suited.     In  Murphy  v.  Donlan  (a),  it  was  held  that  after  tr^l«         ^ 
judgment  by  default  against  two  defendants,  the  plaintiff 
might,  on  the   trial  of  an  issue  joined  by  the   remain- 
ing defendant,  elect  to  be  nonsuited.     The  defendant  is 
therefore  entitled  to  move   for  judgment  as  in  case  of 
nonsuit.    Jones  v.  Gibson  (b)  is  an  express  authority  in 
favour  of  this  application. 

Palmer,  contra. — The  case  of  Jones  v.  Gibson  was  deter- 
mined without  reference  to  Harris  v.  Butter  ley  (c),  where 
it  was  held,  in  trespass  against  several  defendants,  that 
if  any  suffer  judgment  by  default,  the  plaintiff  need  only 
give  evidence  to  affect  the  rest,  and  that  the  plaintiff  could 
not  be  nonsuited ;  or  to  Hannay  v.  Smithed),  where  it  was 
held  that  if  one  of  two  defendants  suffer  judgment  by 
default,  and  the  other  go  to  trial,  the  plaintiff  cannot  be 
nonsuited,  but  such  defendant  must  have  a  verdict  if  the 
plaintiff  fail  as  to  him. 

Parks,  B. — The  case  of  Murphy  v.  Donlan  decides 
this  question.  As  to  the  action  of  trespass,  there 
may  be  a  distinction :  in  trespass,  the  jury  would  have, 
at  all  events  to  assess  the  damages  against  the  de- 
fendant who   has    suffered  judgment   by  default;    but 

(a)  5  B.  &  G.  178.  (c)  Cowpcr,  483. 

(b)  Id.  768.  (<0  3  T.  R.  662. 
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E*eh,  of  Pleat,  in  assumpsit,  a  nonsuit  or  verdict  against  the  plaintiff  puts 

an  end  to  the  whole  case.     The  motion  may  therefore  be 
sustained. 


A  stet  processus  was  afterwards  recommended  and  a^ 
cepted. 


Oliver  v.  Woodroffe. 
AcognoTit  JVORDSWORTH  had  obtained  a  rule  calhng  on  the 

wai  given  by  a  ^     ^  ^  ® 

minor,  aathoris-  plaintiff  to  shew  cause  why  a  cognovit  executed  by  the 
ney  to  appear  defendant  should  not  be  taken  off  the  file  and  cancelled, 
conf«T«n"iciion  *"^  ^'^Y  ^^^  appearance  entered  for  the  defendant  by  one 
brought  against  H.^  the  plaintiff's  attorney,  together  with  all  subsequent 
cise  sum  for  proceedings,  should  not  be  set  aside^  and  the  defendant 
vided  for  iiim  *  discharged  out  of  custody.  The  following  facts  appeared 
by  the  plaintiff,   „        ^^ie  affidavits :— 

with  an  under-       <^ 

taking  "not to        The  defendant,  who  is  an  infant,  on  being  served  with 

bring  any  writ  .  •rii.^m  i«»i»l 

oferror,nor  do  a  writ  at  the  suit  of  the  plaintitT,  went  to  the  ofnce  of  the 
vent*thVpiainr  plaintiff's  attorney,  who  asked  liim  if  he  would  sign  a 
tiff  from  enter-    coMovit,  which  he  consented  to  do.    Mr.  H.  then  informed 

ing  up  judg-  ^ 

ment  or  suing  him  that  since  the  stat.  \  &2  Vict.  c.  1 10,  s.  9,  the  cognovit 

^Heid  bad  on  must  be  attested  by  an  attorney  on  his  behalf;  the  defend* 

uHhYt^^an"^^  ant  said  that  he  did  not  like  to  ask  any  one  he  knew,  and 

infant  eannot  Mr.  H.  replied  that  "  he  would  get  a  friend  of  his  whom 

appoint  nor  .1111.1.1  j 

appear  by  attor-  he  mentioned,  and  who  hved  m  the  next  street,  to  attend 
by^gua"rdUnf  <>"  ^^^  behalf,"  and  made  an  appointment  to  meet  that 
2ndiy,thathc     person  at  a  certain  hour.     The  defendant  went  at  the 

cannot  state  an    ' 

account;  3rdly, 

that  he  cannot  deprive  himself  of  his  right  to  bring  a  writ  of  error,  or  any  other  right  to  which  be 

was  emitted. 

To  constitute  an  express  naming  of  an  attorney,  within  the  stat  1  &  3  VicL  c  110,  s. 9, Hi* 
suflkient  if  the  attori^ey  be  named  by  another  party,  and  adopted  by  the  defendant,  who  calls  opoo 
him  to  request  him  to  attest  the  execution  of  the  cognovit;  and  it  is  not  necessary  that  be  iImniU 
be  in  the  first  instance  named  by  the  defendant. 

The  attestation  need  not  state  that  the  attorney  was  named  by  the  defendant;  it  is  suffidenlif 
he  therein  declares  himself  to  be  attorney  for  the  defendant,  and  states  that  he  subscribes  as  ndi* 

The  cognovit  need  not  be  read  over  to  the  defendant  before  execution,  if  he  be  informed  of  i^ 
nature  and  effect. 
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hour  appointed,  by  the  direction  of  Mr.  H.,  to  the  office  of  ^ch.  p/  Pleas, 
the  person  named,  Mr.  P. ,  and  announced  himself  as  having     n_.,^^..^ 
come  there  from  Mr.  H.     Mr.  P.  intimated  that  he  knew        Oliver 
his  name  and  purpose,  and  went  with  him  to  Mr.  H.*8     woooroffe. 
office,  where  the  cognovit  was  executed.     In  the  attesta- 
tion, Mr.  H.  described  himself  as  *^  the  attorney  expressly 
named  Jor  W.  WoodrofFe,  and  attending  at  his  request,'* 
&c.     The  cognovit  contained  tlie  usual  clause,  **  under- 
taking not  to  bring  any  writ  of  error,  nor  do  any  act  or 
thing  to  prevent  the  plaintiff  from  entering  upjudgmentor 
suing  out  execution."  The  appearance  was  in  the  following 
form  : — *'  A.  H.,  attorney  for  the  plaintiff,  appears  for  the 
defendant  on  cognovit.** 

The  rule  was  applied  for  on  the  following  grounds  :— 
First,  that  it  was  consistent  with  the  terms  of  the  attes-  ' 
tation,  that  the  attorney  was  not  named  by  the  defendant. 
[Parke,  B. — All  that  the  statute  requires  is,  that  he  shall, 
in  the  attestation,  declare  himself  to  be  the  attorney  for 
the  defendant,  and  state  that  he  subscribes  as  such.  He 
must  be  named  by  the  party  himself,  but  he  need  not 
state  that  in  the  attestation.]  Secondly,  that  the  cog- 
novit was  not  read  over  to  the  defendant  before  execution. 
[Parie,  B. — The  statute  only  requires  that  he  shall  be 
informed  of  its  nature  and  effect.]  Thirdly,  that  the 
attorney  was  not  in  fact  named  by  the  defendant,  but 
by  the  plaintiff's  attorney  ;  and  lastly,  that  the  defendant 
being  an  infant,  the  cognovit  was  invalid. — On  the  two 
last  grounds  a  rule  was  granted  ;  against  which 

Humfrey  shewed  cause. — There  is  no  reason  why  an  in- 
fant may  not  give  a  cognovit,  thougli  his  warrant  of  at- 
torney might  be  objectionable.  An  action  may  be  brought 
against  an  infant  for  necessaries,  and  why  should  he  not 
confess  it,  in  order  to  save  further  expense?  Here  the 
articles  for  the  supply  of  which  the  action  was  brought 
vere  clearly  necessaries.     [Parke,  B, — An  infant  cannot 
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Sxeh.  of  Pleat,  state  ai)  account.]     As  to  the  other  point,  the  words  of  the 

1839 
v^^,_^^^^^     1  &  2  Vict.  c.  110,  s.  9,  are  the  same  as  those  which  re- 

Olivbk  lated  to  cognovits  given  by  persons  in  custody  in  final  pro- 
WooDROFFB.  ^^^  >  ^"^  under  the  old  law,  it  was  sufficient  that  the 
attorney  employed  should  be  adopted  by  the  party,  though 
bis  name  might  have  been  originally  suggested  by  some  one 
else.  Fisher  v.  PapanichoUu  (a)  is  very  distinguishable 
in  its  circumstances  from  the  present  case ;  there  the  at- 
torney attended  at  the  request  of  the  opposite  party. 
Bligh  v.  Brewer  {b)  is  much  more  like  the  present  case, 
and  is  expressly  in  point  for  the  defendant. 

Wordsworth^  contra. — As  to  the  first  point,  it  is  ad- 
mitted that  in  the  case  of  a  warrant  of  attorney,  it  would 
have  been  invalid  if  given  by  an  infant ;  then  why,  under 
the  same  circumstances,  can  it  be  said  that  he  can  execute 
a  cognovit?  He  cannot  appoint  an  attorney,  because  be 
cannot  appear  in  Court  by  attorney.  Here  the  cogno?it 
empowers  Mr.  H.  to  enter  an  appearance  for  him,  and 
the  appearance  is  so  entered.  In  Weaver  v.  Stokes  (c), 
it  was  taken  for  granted  that  a  warrant  of  attorney  giveD 
by  an  infant  would  be  void.  As  to  the  other  point,  it  is 
submitted,  that  in  order  to  further  the  object  of  the  new 
statute,  the  provisions  of  sect.  9  must  be  strictly  complied 
with.  The  object  of  the  statute  was,  as  much  as  possible, 
to  limit  the  power  of  arrest,  and  a  cognovit,  which  miy 
be  used  as  a  means  of  arrest,  must  be  executed  in  strict 
compliance  with  the  statute. 

Lord  Abinger,  C.  B. — On  the  first  point  we  wish  to 
take  time  to  consider,  but  on  the  other  point  there  can  be 
no  doubt.  The  naming  an  attorney  means  the  employing 
one  at  the  party's  own  will  and  pleasure.     Here  the  atto^ 

(a)  2  G.  &  M.  215.  (6)  1  C.  M.  &  R.  651. 

(c)  1  M.  &  W.  203. 


HILARY  T£RM|  2  VICT.  66S 

rey  was  in  the  first  instance  named  by  anothery  but  the  Exch.  of  pum, 
defendant  afterwards  assented  to  the  appointment^   and  *  ^ 

accepted  him  as  his  attorney  for  the  particular  purpose.       Glivise 

The  other  point  is  worthy  of  consideration.  Woodroffb. 

Parke^  B. — This  case,  with  respect  to  the  second 
question,  is  on  all  fours  with  that  oiBligh  v.  Brewer.  Wea^ 
ver  V.  Slokes  was  the  case  of  a  warrant  of  attorney,  and  is 
not  applicable  to  the  present  case.  As  to  the  validity  of 
the  cognovit,  it  depends  on  rather  a  nice  question.  Giv- 
ing a  cognovit  is  in  fact  one  mode  of  appointing  an  attor- 
ney. Then  on  what  grounds  is  it  that  an  infant  cannot 
appoint  an  attorney  ?  Is  it  that  he  cannot  bind  himself 
by  deed,  or  that  he  is  not  to  be  bound  by  the  act  of  an* 
other?  To  make  such  a  cognovit  good,  should  it  not 
expressly  state  that  it  is  an  authority  to  appear  by  guar- 
dian only? 

Cur.  adv.  vult. 

On  the  following  day  the  judgment  of  the  Court  was 
delivered  by 

Lord  Abingi:r,  C.  B. — We  think  that  the  question  re- 
served by  us  for  consideration  must  be  decided  in  favour 
of  the  defendant.  Wc  come  to  this  conclusion  on  three 
grounds,  each  of  which  is  fatal  to  the  validity  of  the 
cognovit.  First,  it  is  bad  because  it  falls  within  the  prin- 
ciple which  prevents  an  infant  from  appointing  and  appear- 
ing in  Court  by  attorney ;  he  can  appear  by  guardian 
only.  Secondly,  by  this  means  the  minor  is  made  to  state 
an  account,  which  the  law  will  not  allow  him  to  do  so  as 
to  bind  himself;  if  an  action  be  brought  against  him, 
the  jury  are  to  determine  the  reasonableness  of  the 
demand  made.  Thirdly,  the  general  principle  of  law  is, 
that  a  minor  is  not  to  be  allowed  to  do  anything  to  preju- 
dice himself  or  his  rights,  which  he  here  does  by  under- 
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Egch.  of  PUat,  taking  not  to  bring  a  writ  of  error.     If  there  had  been^ 

no  stipulation  in  this  cognovit  to  deprive  him  of  the  benefit 
of  a  writ  of  error,  he  might  afterwards  defeat  these  prc^ 
ceedings  by  alleging  his  minority  as  error  in  fact.    F^:;;^ 
these  three  reasons,  therefore, — that  an  infant  cannot  i^^^ 
point  an  attorney,  that  he  cannot  state  an  account  so  as  f^ 
bind  himself,  and  generally  that  he  cannot  do  any  act  to 
prejudice  his  rights,  we  think   this  cognovit  cannot  be 
supported. 

Rule  absolute. 


Lewis  r.  James  William  Davison. 

Assumpsit.— The  declaration  stated,  that  before  and 
at  the  time  of  the  promise  of  the  defendant  thereinafter 
mentioned,  one  James  Davison  was  indebted  to  the  plain- 
tiff in  the  sum  of  ^80/.,  and  that  the  plaintiff  had  com- 


the  same,  which  action  was  pending  at  the  time  of  the 
said  promise  of  the  defendant ;  and  thereupon  afterwards, 
to  wit,  on  the  28th  of  October,  1837,  in  consideration  that 
the  plaintiff,  at  the  request  of  the  defendant,  would  accept 
and  receive  of  and  from  the  said  James  Davison  the  sum  of 


Declaration 
in  aMumpsit 
iUted  that  J.  D. 
was  indebted 
to  the  plaintiff 
in  SSOt,  and 

the  plaintiff  had  fenced  an  action  acrainst  the  said  James  Davison  to  recorer 

commenced  an  ^ 

action  against 
him  to  recover 
it,  which  was 
pending;  and 
that,  in  con- 
sideration that 
the  plaintiff 
would  accept 
and  receive  ar\i  •  i  i   i-  ^        '^   ^^  •  •        •* 

from  J.  D.  80/:  30/.  in  cash,  and  divers,  to  wit,  ten  promissory  notes  in  writ- 
in  cash,  and       j|^„    ^^^y^  f^^  ^l^g  payment  of  251.,  with  interest  from  the 

ten  promissory         ^'  *^   "^  ' 

notes  for  25^  dates  thereof  respectively,  and  each  bearing  date  the  28th 

different  dates,  of  October,  1837,  and  payable  at  several  periods  after  the 

the*said"sun?of  ^^^^^  thereof  respectively,  to  wit,  &c.,  (setting  forth  the 

2801.,  in  dis-  times  at  which  the  notes  became  payable,  one  of  them 

charge  of  the  ^  r   ^  » 

action,  and         being  at  ten  months'  date,)  for  and  on  account  of  the  said 

would  forbear  ri^o^t  i  •     i-  i    i»     i  r    i  .i        • 

and  give  day  of  sum  of  2o\)L,  and  in  Iieu  and  discharge  of  the  said  action, 

payment  to 

J.  D.  until  the  notes  should  respectively  become  due,  the  defendant  promised  the  plaintiff  tbst  if  uij 
of  them  should  be  returned  dislionoured,  and  should  remain  unpaid  for  three  days,  and  if  theplaintif 
should  thereupon  issue  a  ca.  sa.  against  J.  D.,  the  defendant  would  surrender  J.  D.  in'O  tbe  custody  of 
the  sheriff,  &c.,  so  that  he  might  be  arrested  on  such  ca.  sa.;  and  in  default  of  so  doing,  be,  (be 
defendant,  would  pay  the  plaintiff  the  amount  of  any  of  the  said  promissory  notes,  ta  they  should 
become  due: — Held,  on  demurrer,  that  the  agreement  was  not  necessarily  illegal,  since  it  matt 
be  assumed  that  the  defendant  would  obtain  the  arrest  of  J.  D.  by  lawful  means,  as  by  hii  conaeot, 
or  for  a  debt  due  to  himself. 
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nd  would  forbear  and  give  days  of  payment  to  the  said  BjteK  rf  PUat, 
ames  Davison  of  the  said  sums  of  25/.  respectively,  until  ^  ^  '  ^ 
le  said  several  promissory  notes  respectively  should  be  due  Lewis 
B  aforesaid,  the  defendant  then  promised  the  plaintiflT,  that  DAvitoir. 
'any  of  the  said  notes  should  be  returned  dishonoured, 
nd  should  remain  unpaid  for  the  space  of  three  days 
Her  the  same  or  any  of  them  should  become  due,  and  if 
le  plaintiff  should  issue  a  writ  of  capias  or  detainer  against 
le  said  James  Davison,  when  any  or  either  of  the  said 
otes  so  became  overdue  and  unpaid,  that  he  the  defend- 
nt  would  surrender  and  deliver  up  into  the  custody  of  the 
leriff  of  the  county  of  Middlesex,  or  of  some  other 
guilty  in  England,  the  marshal  of  the  Queen's  Bench,  or 
ie  warden  of  the  Fleet,  the  body  of  the  said  James  Da- 
ison,  so  that  he  might  be  arrested  or  detained  on  such 
rit  of  capias  or  detainer ;  and  that  in  default  of  so  doing, 
e  the  defendant  would  pay  to  the  plaintiff  the  amount  of 
ny  or  either  of  the  said  promissory  notes,  as  they  should 
^spectively  become  due  and  payable.  The  declaration  then 
roceeded  to  allege  the  receipt  by  the  plaintiff  from  James 
>aTison,  of  the  SOL  and  the  ten  promissory  notes,  on 
ccount  of  the  debt  of  280/.,  and  that  the  plaintiff,  in 
pursuance  of  the  agreement,  forbore  and  gave  days  of 
ayment  to  James  Davison  until  the  notes  respectively 
fecame  due :  and  that  the  said  promissory  note  payable 
t  ten  months  was,  on  the  day  when  the  same  became  due^ 
o  wit,  on  the  31st  of  August,  1838,  duly  presented  to  the 
aid  James  Davison  for  payment,  but  was  returned  to  the 
plaintiff  dishonoured,  he  the  plaintiff  then  and  from  thence 
litberto  being  the  holder  of  the  said  note ;  and  the  same 
laving  remained  unpaid  for  the  space  of  three  days  after 
be  same  so  became  due  as  aforesaid,  he  the  plaintiff 
ifterwards,  to  wit,  on  the  3d  of  September,  1838,  accord- 
ing to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, sued  out  a  writ  of  capias  directed  to  the  sheriff  of 
the  county  of  Middlesex,  whereby,  &c.,  against  the  said 
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JSfdb.  rf  PUoM,  James  Davison^  which  said  writ  was  marked  and  indorsed 
_  _1^  for  bail  for  the  sum  of  261.  lOf.,  the  amount  due  on  the 
said  promissory  note,  and  was  delivered  to  the  said  sheriff 
to  be  executed :  of  all  which  the  defendant  had  notice, 
and  was  then  requested  by  the  plaintiff  to  deliver  up  the 
body  of  the  said  James  Davison  into  the  custody  of  the 
said  sheriff,  in  order  that  the  said  James  Davison  might 
be  arrested  by  the  sheriff  under  the  said  writ:  yet  the 
defendant  disregarded  his  promise,  and  did  not  nor  would 
surrender  or  deliver  up  into  the  custody  of  the  said  sheriff 
the  body  of  the  said  James  Davison,  and  the  said  James 
Davison  hath  not  been  surrendered  or  delivered  into  the 
custody  of  the  said  sheriff,  or  been  taken  or  arrested  by 
the  said  sheriff;  and  the  plaintiff  further  says,  that  neither 
the  defendant  or  the  said  James  Davison  hath  paid  the 
amount  of  the  said  promissory  note,  or  any  part  thereof,  &c 
Special  demurrer,  assigning  for  causes,  first,  that  the 
contract  declared  on  was  unlawful  at  common  law  in  the  first 
branch  thereof,  and  the  defendant  was  under  no  liability 
to  perform  it;  aw\  secondly,  that  it  did  not  appear  on  die 
face  of  the  declaration,  that  the  plaintiffhad  any  right  of  suit 
on  the  note  against  James  Davison.    Joinder  in  demurrer. 

G.  T.  W/iiie,  in  support  of  the  demurrer. — ^The  de- 
claration is  bad  on  both  the  grounds  suggested.  In  the 
first  place,  it  is  not  alleged  that  James  Davison  had 
indorsed  any  of  the  notes ;  if  he  did  not,  he  would  not 
be  liable  upon  them  to  the  plaintiff;  and  if  so,  no  con* 
sideration  is  shewn  for  the  forbearance  to  him,  which 
is  necessary  to  raise  a  promise  from  the  defendant: 
Jones  V.  Ashburnham  (a).  Secondly,  the  contract  alleged 
in  the  declaration  cannot  be  supported  in  law.  It  does 
not  appear  but  that  it  may  be  an  agreement  to  do 
an  unlawful  act,  since  it  is  not  stated  that  James  Davison 

(a)  4  East,  456. 
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gave  his  consent  to  his  being  surrendered  to  the  sherifT  &»*•  ^  Pt^^t 
on  the  terms  stated  in  the  declaration.  The  performance 
of  the  agreement  may  therefore  lead  to  a  breach  of  the 
peace,  and  cannot  lawfully  be  carried  into  effect :  Com. 
Dig.  Condition,  (D).  7 :  Allen  v.  Rescotu  (a),  Pr4jU  v. 
PAatmer  (6),  Morris  v.  Chapman  (c),  Lowe  v.  Peers  (d). 

Humfrey^  contra,  was  not  called  upon. 

Lord  Abinoer,  C.  B. — I  fully  assent  to  the  general 
proposition  which  has  been  urged,  that  an  agreement  to 
do  an  unlawful  act  cannot  be  supported  in  law.  But  it 
does  not  appear  to  me  that  that  is  necessarily  the  effect  of 
the  agreement  in  the  present  case :  and  when  the  act  which 
is  the  subject  of  the  contract  may,  according  to  the  cir- 
cumstances, be  lawful  or  unlawful,  it  will  not  be  presumed 
that  the  contract  was  to  do  the  unlawful  act ;  the  contrary 
is  the  proper  inference.  Here  the  contract  is  in  the 
alternative  ;  either  James  Davison  is  to  be  surrendered  to 
the  custody  of  the  sheriff,  or  the  defendant  is  to  pay  the 
amount  of  the  notes.  It  must  be  presumed  that  James 
Davison  was  to  be  arrested  by  lawful  means  only ;  if  the 
defendant  cannot  cause  that  to  done,  he  is  himself  to  pay 
the  money  secured  by  the  notes.  The  contract,  there- 
fore, is  not  necessarily  unlawful,  and  cannot  receive  such 
a  construction. 

Parke,  B. — I  am  of  the  same  opinion,  that  this  de- 
claration 18  sufficient.  The  case  of  Allen  v.  Rescous  is 
wholly  different;  that  was  the  case  of  a  contract  to  beat 
another,  which  was  plainly  unlawful.  Here  the  defendant 
has  in  effect  undertaken  to  induce  James  Davison  to 
consent  to  his  being  arrested, — which  implies  that  he  will 
obtain  his  consent  by  lawful  means, — or  in  default  of  his 

(a)  2  Lev.  174.  (c)  T.  Jones,  24. 

(6)  Moore,  477-  (<0  4  Burr.  2225. 
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Exeh.  <if  Pleat,  surrendering  him,  has  made  himself  responsihle  on  tbe 

1839 

■  ^    notes.    There  is  nothing  necessarily  unlawful  in  such  an 

Lewis        agreement. 


Dayisoxi. 


Alderson,  B. — I  also  think  that  this  contract  is  not 
necessarily  unlawful.  It  may  well  bear  the  constructioD, 
that  the  defendant  will  arrest  James  Davison  for  a  debt 
due  to  himself,  and  thus  enable  the  sheriff*  to  detain  him 
for  the  debt  due  to  the  plaintiff.  And  if  it  will  bear  a 
legal  construction,  that  should  certainly  be  put  upon  it. 


Judgment  for  the  pUntiflT. 


Uie  defendant 
to  the  use  of  W. 
and  A«,  on  an 


Learmonth,  Assignee  of  White,  an  Insolvent  Debtor, 
surviving  partner  of  Attwood,  deceased,  v.  Grandins. 

I)«daration  in  AsSUMPSIT.— The  first  count  of  the  declaration 
asmimiMit  by  stated,  that  the  defendant,  in  the  lifetime  of  Attwood,  and 
W.,aninioiTent  before  White  subscribed  his  petition  to  be  discharged 
▼iving  p«rtner  ""^^r  the  act  for  the  relief  of  insolvent  debtors,  to  wit, 
of  A.,  for  money  on  &c.,  was  indebted  to  White  and  Attwood  in  the  sum  of 

received  by 

600/.,  as  money  received  by  the  defendant  to  their  use. 
The  second  count  was  for  the  like  sum  due  upon  an  ac- 
aoooiint  itated  „^  stated  with  White  and  Attwood.     Breach,  in  non- 

with  W.  and  A.,  ' 

with  a  breach      payment  to  White  and  Attwood,  or  to  White  since  the  death 

in  nonpayment 
to  W.  and  A., 
or  to  W.  lince 
A/i  death. 
Plea»  as  to 
451/.,  parcel, 
&c,  that  after 

malcinff  the  promiies  as  to  that  sum,  and  in  the  lifetime  of  A.,  W.  and  A.  were  indebted  to  the 
defendant  in  490^  for  money  lent,  &c.;  and  afterwards,  to  wit,  on  &c,  an  accoaot  was  ststt' 
between  W.  and  A.  and  the  defendant  concerning  such  moneys,  and  the  defendant  then  set  «^ 
and  allowed  to  W.  and  A.  thereout  the  said  sum  of  45  R,  parcel,  Slc,  and  exonerated  and  dl** 
charged  W.  and  A.  therefrom,  in  full  satisfaction  and  discharge  of  the  promises  in  tbe  declarstiofl 
mentioned,  and  of  all  damages  sustained  in  respect  thereof,  which  set-off  and  allowance  W.  siid 
A.  accepted  and  received  from  the  defendant  in  full  satisfaction  and  discharge  as  aforesaid.  Rrpl^ 
cation,  that  W.  &  A.  coere  not  indebted  to  the  defendant  in  manner  and  form,  &c: — BeH  <» 
special  demurrer,  that  the  replication  was  good,  and  that  it  was  not  necessary  alio  to  tiatene  is 
terms  the  accoonting  alleged  in  the  plea. 


of  Attwood,  and  before  White  petitioned  for  his  discharge* 
There  was  also  a  third  count,  laying  the  promise  to  pay  to 
White  as  surviving  partner.     Pleas,  first,  non  assumpsit; 
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secondly,  a  set-off  to  the  whole  declaration;  thirdly^  as  to  ExeJL  of  PUat, 
the  sum  of  451/.  18*.,  parcel  of  the  monies  in  the  first  and  ^^.^^^^ 
second  counts  of  the  declaration  mentioned,  that  after  Liarmokth 
making  the  promises  in  those  counts  mentioned  as  to  the  qranoinb. 
said  sum  of  451/.  18*.  parcel  &c.,  and  in  the  lifetime  of 
Attwood,  and  before  White  subscribed  his  petition  &c.,  as 
in  the  declaration  mentioned,  to  wit,  on  &c.,  White  and 
Attwood  were  indebted  to  the  defendant  in  a  large  sum  of 
money,  to  wit,  the  sum  of  490/.  15*.,  for  money  lent  to 
White  and  Attwood  at  their  request,  for  money  paid  to 
their  use,  for  money  received  by  them  to  the  use  of  the  de- 
fendant, and  for  interest  on  monies  forborne  by  him  to  them; 
and  that  afterwards,  to  wit,  on  &c.,an  account  was  then  had 
and  stated  by  and  between  the  said  White  and  Attwood, 
and  the  defendant,  of  and  concerning  the  monies  in  this 
plea  mentioned,  in  which  White  and  Attwood  were  so  in- 
debted to  the  defendant,  and  of  and  concerning  the  said 
sum  of  451/.  18*.  parcel,  &c. ;  and  the  defendant  then  set 
off  and  allowed  to  the  said  White  and  Attwood  the  said 
sum  of  451/.  18*.  out  of  the  monies  so  due  to  the  defend- 
ant as  in  this  plea  mentioned,  and  then  exonerated  and 
discharged  White  and  Attwood  from  the  payment  of  the 
said  sum  of  451/.  18*.,  parcel,  &c.,  and  of  the  monies  so 
due  from  White  and  Attwood  to  the  defendant  as  afore- 
said, in  full  satisfaction  and  discharge  of  the  promises  in 
the  first  and  second  counts  of  the  declaration  mentioned, 
as  to  the  said  sum  of  451/.  18*.  parcel,  &c.,  and  of  all 
damages  by  White  and  Attwood  sustained  by  reason  of 
the  non-performance  thereof;  which  same  set-off  and 
allowance  White  and  Attwood  then  accepted  and  received 
of  and  from  the  defendant  in  full  satisfaction  and  discharge 
as  aforesaid. — Verification. 

Replication,  that  White  and  Attwood  were  not  indebted 
to  the  defendant  in  manner  and  form  as  in  the  plea  alleged^ 
concluding  to  the  country. 

Special  demurrer,  assigning  for  causes,  that  the  traverse 
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Exeh.  of  PUat,  in  the  replication  was  not  of  a  material  and  substantial 

,   ^^^^*  ^     fact  of  the  defence  stated  in  the  plea,  but  only  of  an  allc- 

Lbarmonth    gation  which  was  stated  merely  by  way  of  inducement; 

Granoixib.     ^^^*  ^^®  replication  does  not  deny  that  4v31Z.    18*.  was 

discharged  and  satisfied   as  in  the  plea  mentioned,  bat 

admits  the  same  to  be   true;  and    that  the   replicatioa 

denies  merely  the  consideration  for  the  satisfaction,  which, 

being  executed,  cannot  be  denied,  except  as  part  of,  and 

so  far  as  it  is  material  to,  the  satisfaction. — Joinder  in 

demurrer. 

BuHf  in  support  of  the  demurrer* — The  traverse  taken 
in  the  replication  is  bad,  being  of  an  immaterial  allegation 
in  the  plea,  namely,  of  the  consideration  for  the  agreement 
afterwards  come  to  between  the  defendant  and  Wiiite  and 
Attwood ;  for  the  consideration  being  executed,  and  not 
executory,  cannot  be  traversed :  Smith  y.  Hiiehcoeh  (a). 
It  is  there  said — "  The  difference  between  a  promise  upon 
a  consideration  executed  and  executory  is  this,  that  in  the 
executed  you  cannot  traverse  the  consideration  by  itself, 
because  it  is  passed,  and  incorporated  and  coupled  with 
the  promise.*'  Lampleigh  v.  Brathwait  (6),  and  Young  t. 
Rudd{c)f  are  authorities  to  the  same  effect*  [Pari^ff,B.— 
Your  argument  must  go  to  this,  that  the  plea  would  be 
good  without  any  averment  of  the  debt.]  It  alleges  an 
account  stated,  and  an  agreement  thereupon  to  set  off  the 
mutual  debts ;  the  replication  should  have  traversed  that 
agreement*  It  does  not  deny  the  existence  of  the  debt  at 
the  time  of  the  account  stated.  [Parke,  B* — There  is  a 
question  whether  the  plea  is  not  insufficient,  in  not  stating 
that  the  debt,  which  was  the  subject  of  set-off*,  existed  and 
continued  up  to  and  at  the  time  of  the  account  stated.] 
That  would  be  ground  of  special  demurrer  only,  and  has 

(a)  Gro.  £lis.  201.  (6)  Hob.  106 ;  Moore,  866. 

(c)  Ld.  Raym.  60,  6  Mod.  86. 
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been  waived  by  pleading  over.     In  Lawes  v.  Eastmure  (a)i  ^*c^  rf  Pi^^f 
it  was  held  that,  in  the  absence  of  fraud,  accounts  which     s^^^*^^ 
had  been  settled  between  the  parties  could  not  be  opened    Liaricomth 
again  in  support  of  a  plea  of  set-off.     So  here,  the  plain-     qramdinb. 
tiff  has  no  right  to  reply  simply  that  there  was  no  debt,  in 
answer  to  an  allegation  of  an  account  stated  and  balanced 
between  the  parties. 

KnofdeM^  contra,  was  stopped  by  the  Court. 

Parkb,  B. — I  think  the  plaintiff  has  taken  the  best 
course  he  could  under  the  circumstances.  The  plea  avers 
a  debt  due  from  White  and  Attwood  to  the  defendant,  and 
an  account  stated  in  respect  of  it ;  and  the  replication 
traverses  the  debt,  the  denial  of  which,  as  a  necessary 
consequence,  destroys  the  account  stated.  If  there  was 
no  debt,  no  agreement  could  have  been  come  to  in  respect 
of  it.  The  traverse,  therefore,  of  the  debt,  is  in  effect  a 
traverse  of  the  whole  plea.  The  plea  seems  to  me  to  be  a 
tricky  one,  and  I  think  the  plaintiff  has  dealt  properly 
enough  with  it. 

The  rest  of  the  Court  concurred. 

Butt  thereupon  obtained  leave  to  amend  within  a  week, 
on  payment  of  costs  ;  otherwise 

Judgment  for  the  plaintiff. 
(«)8G.&P.  205. 
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HallifaXi  Clerk^  y.  Chambers  and  Another. 


DecianuioB  in  v^ASE. — ^The  declaration  stated,   that  the  defends/?^ 

the  defendanu  heretofore,  to  wit,  on  the  8th  of  March,  1835,  and  from 

Te'^Sffof'  ^•'^"ce  until  tlie  2nd  February  1837,  were  tenants  to  tie 

a  fann,  and  by  plaintiff  of  a  messuage,  farm,  land  and  premises,  situate 

reatoD  thereof 

it  was  their  at  Slightholme,  in  the  county  of  Cumberland,  and  by  reason 

tenaDu)to^  thereof  it  was  their  duty  as  such  tenants  to  manage,  use 

""id*^  *th*  *"^  cultivate  the  said  farm,  lands  and  premises,  in  a  good 

farm  in  a  good  and  husbandlike  manner,  according  to  the  custom  of  the 

manner,  accord-  Country  where  the  said  farm,  &C.,  were  so  situated  as 

tom'of  tte""  aforesaid.     The   declaration  then  assigned   breaches  in 

country;  and  overcropping  the  farm,  having  too  large  a  part  of  the 

aitigned 

breaches  In  arable  land  in  tillage  at  one  time,  and  paring  and  bumbg 
ftT'pku"^'  part  of  the  land,  in  the  years  1835  and  1SS6,  contrary  to 
lit,  not  guilty;  gQQ^  husbandry  and  the  custom  of  the  country.  The 
defendants  were  defendants  pleaded,  first,  not  guilty;  secondly,  that  they 

not,  nor  waa  ,  .•«<•■ 

either  of  them,  were  not  nor  are  they,  nor  was  or  is  either  of  them,  tenants 
Biaintiff'of^the  ^^  ^^^  plaintiff  of  the  said  messuage,  &c.,  in  manner  and 
Mid  roeatttage,    form  as  in  the  declaration  alleged;  with  several  other  pleas, 

«c,  in  manner  * 

and  form  as  in     to  which   there   werc  demurrers.     On  the   above  pleas 

the  declaration     .  ... 

.iieged:-£fcM,  issues  Were  joined. 

thM ibu latter        ^^  ^y^    ^■  y  before  Williams,  J.,  at  the  last  Carlide 

plea  only  put  m  '        ' 

iisue  the  fact  of  assizes,  the  plaintiff  proved  payment  of  rent  bythede- 

the  tenancy,  and    «      ,  ,  ,  ^  -,,,  ^^       . 

not  the  holding  fendants,  who  were  the  executors  of  1  homas  Chambers, 
tocuUivatcacl!^  deceased,  of  the  farm  in  question,  and  a  notice  to  quit 
cording  to  the     criven  bv  them.     It  appeared,  however,  in  the  course  of  hi« 

custom  of  the      ®  •'  rr  f  » 

country;  and  case,  that  Thomas  Chambers  had  taken  the  farm  under  a 
ant  could  not '  Icasc,  which  expired  on  the  Snd  of  February,  1836:  and  it 
M  IhS  rewrr^  ^*'  objected  for  the  defendants,  that  the  plaintiff  could  not 
that  a  lease,  ua^  recover  without  producing  the  lease,  in  order  to  shew  the 

der  which  the  #.  t     i  !•  i      ■      i  i  •  .  •  l 

land  had  been  terms  01  holding,  and  whether  they  were  inconsistent  witn 
tJ^not'pr^*"'  *be  application  of  the  custom  of  the  country.  The  learned 
duced  by  the      judge  reserved  the  point ;  and  the  plaintiff  having  obtained 

to  ahcw  that  it      a  VCrdict, 
did  not  exclude 
the  custom 
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W.  H.  WaUon.  on  a  former  day  in  this  term,  obtained  ^^^  of  Pi^ot, 

1839 
a  rule  nisi  to  enter  a  nonsuit,  pursuant  to  the  leave  re-  '  ^ 

served ;  citing  Huiian  v.  Warren  (a).  HALLirAz 

«. 

Chamberi. 

Cresstcett  and  Armstrong  now  appeared  to  shew  cause, 
and  objected  that  there  was  no  plea  on  the  record  under 
which  the  defendant  could  raise  the  point  proposed. 

The  Court  thereupon  called  on 

WaUon  to  support  the  rule.  He  contended  that  the 
second  plea,  which  denied  that  the  defendants  were  te* 
nants  modo  et  formft  as  alleged  in  the  declaration,  was  in 
substance  a  denial  of  their  holding  on  the  terms  alleged, 
¥12.,  subject  to  a  duty  to  cultivate  the  land  according  to 
the  custom  of  the  country;  and  that  the  plaintiff  ought 
therefore  to  have  produced  the  lease,  to  shew  that  it  did 
not  exclude  the  custom. 

Lord  Abimger,  C.  B. — I  think  there  is  nothing  in  the 
point.  Unless  you  lay  it  down  broadly  as  law,  that  an 
obligation  to  manage  the  land  according  to  the  custom  of 
the  country  results  in  every  case  from  the  mere  relation  of 
landlord  and  tenant,  you  cannot  say  the  point  is  raised. 
It  ought  to  have  been  specially  pleaded. 

Parke,  B. — It  seems  to  roe  that  you  have  not  included 
this  matter,  which  makes  the  terms  of  the  holding  mate- 
rial, within  your  issue.  The  plea  only  denies  the  tenancy 
in  fact,  and  a  tenancy  was  proved. 

Aldbrson,  B.,  and  Gurney,  B.,  concurred. 

Rule  discharged. 

(a)  1  M.  &  W.  166. 
VOL.  IV.  Y  Y  M,  W. 
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Bxeh.  of  PUm, 
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The  proper 
time  to  obfeet 
to  the  incom- 
petency of  a 
witnett  on  the 
ground  of  in* 
terest  i«  on  his 
being  called,  on 
the  voir  dire, 
and  eTidence 
cannot  after- 
wards be  ad- 
duced to  ihew 
his  incompe- 
tency. 


George  Dewdnet  v.  Palmer. 

iVCTION  by  the  indorsee  against  the  indorser  ofa  bill  of 
exchange. — The  pleas  denied  the  presentment,  and  the  no- 
tice of  dishonour.  At  the  trial,  before  Girrwy,  B.,  at  the 
sittings  at  Westminster  in  this  term,  a  witness  was  ealM, 
and  sworn  on  behalf  of  the  plaintiffs,  as  James  Deyrdn€j\ 
but  he  was  afterwards  recognized  to  be  G^ar^eDewdne;, 
the  plaintiff,  upon  which  Plait f  for  the  defendant,  proposed 
to  shew  that  he  was  the  real  plaintiff,  and  was  about  to  call 
evidence  to  that  fact,  but  it  being  objected  diat  that  was 
not  one  of  the  issues  to  be  tried,  the  learned  /udge 
refused  to  receive  the  evidence,  and  the  fdaiotiff  obtained 
a  verdict. 


Plait  now  moved  for  a  new  trial,  and  contended  that  be 
was  entitled  to  establish  this  fact  by  evidence,  net  with 
reference  to  either  of  the  issues,  but  with  a  view  to  shew 
the  imposition  practised  by  the  witness,  and  thus  destroy 
his  credit. 


But  Per  Curiam. — The  regular  way,  although  in  sone 
instances  the  strict  course  may  have  been  improperly  de- 
parted  from,  was  for  you  to  make  this  objection  on  the  foir 
dire,  when  other  evidence  might  have  been  called,  if 
necessary,  to  prove  the  incompetency,  and  then,  if  the 
incompetency  were  established,  an  opportunity  would  be 
afforded  to  the  plaintiff  of  proving  hiscase  by  otherevidence. 


Rule  refused. 
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Exck,  qf  Pltat, 
1839. 

East  v.  JofiSPH  Pell. 

CLOVEN  ANT. — ^Tbe  declaradon  set  out  an  indenture  Thejutdcctat 
dated  the  10th  of  August,  1834,  made  between  the  de-  '^^r^unZ'''' 
Tendant  and  John  Pell,  his  son,  of  the  one  part,  and  the  the  tut.  5  ehs. 

"^  c.  4,  s.  35,  on 

[^aintiff  of  the  other  part,  whereby  it  was  witnessed,  that  making  an 
the  said  John  Pell,  with  the  consent  of  the  defendant,  put  dLhar^  ofan 
bimself  apprentice  to  the  plaintiff,  to  learn  his  art  and  hfj*^"^^" 
trade  of  a  carpenter  and  joiner,  and  to  serve  him  from  the  hood,  to  direct 
iate  of  the  indenture  for  the  term  of  six  years  and  eight  any  part  of  the 
calendar  months ;  and  that  the  plaintiff,  in  consideration  j^jl^y^^l^i^^o 
of  the  sum  of  16/.,  at  or  before  the  execution  of  the  in-  ^^^  master,  or 

the  non-pay- 

ienture  to  him  paid  by  the  defendant,  and  0/ the  further  mentofany 
mm  qf  15L  to  be  paid  by  the  defendant  to  the  plaintiff  on  mYinhig  Jn- 
tie  16th  of  December,  18S7,  in  case  the  said  John  Pell  P*^^  ., 

•^  '  '  Semble,  per 

should  be  then  living  and  continuing  with  the  said  plain-  ^iderson,  B., 

•  rfw»  !•  ••■  ..1  .1  1  1111   ^****  ^***  italute 

tifi^  his  said  apprentice  m  the  said  art  and  trade  should  does  not  apply 
teach  and  instruct,  finding  unto  the  said  apprentice  suffi-  a^p^^HJ^u^ 
dent  meat,  drink,  lodging,  and  other  necessaries  during  si^en  with  the 

'  *  ®     *'  °  apprentice,  but 

the  term ;  for  the  performance  of  which  said  several  cove-  only  to  compui- 
nanta  the  parties  bound  themselves  by  the  said  indenture  t^'^tLut  pr"e^ 
[prout  patet.)    The  declaration  then  averred  that  John  '"*"™* 
Pell,  on  the  day  and  year  first  aforesaid,  entered  and  was 
received  into  the  service  of  the  plaintiff  as  an  apprentice, 
and  so  continued  until,  upon,  and  after  the  said  IGth  of 
December,  1837.    Breach,  that  although  at  the  commence- 
ment  of  the  suit  the  day  last  named  had  elapsed,  the 
defendant  had  not  paid  to  the  plaintiff  the  said  sum  of  15/. 
■o  agreed  to  be  paid  on  that  day,  or  any  part  thereof,  but 
had  therein  failed  and  made  default. 

Second  plea,  that  the  said  indenture  was  sealed  and 
delivered  by  the  plaintiff  and  the  defendant,  and  the  said 
John  Pellj  in  the  county  of  Northampton,  and  that  the 
plaintiff  at  that  time,  and  from  thence  until  the  time  of 
(he  npakilig  of  the  complaint  by  the  said  John  Pell  as 

Y  y2 
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being  bound  to  appear  and  appearing  at  the  General 
Quarter  Sessions  as  hereinafter  mentioned,  and  of  the 
making  of  the  order,  declaration,  or  writing,  for  the  dis- 
charge of  the  said  John  Pell  from  his  apprenticeship  u 
hereinafter  mentioned,  lived  and  resided,  and  used  hii 
trade,  &c.,  in  the  lastmentioned  county ;  and  that  the  said 
John  Pell,  until  the  time  of  his  making  such  complaint  ai 
aforesaid,  continued  with  the  plaintiff  as  such  apprentice 
in  that  county  ;  and  the  defendant  saith,  that  during  the 
time  aforesaid,  and  before  the  said  I6th  day  of  December^ 
1 837,  to  wit,  from  the  time  of  the  making  of  the  indenture 
miil  the  \Uh  day  of  October,  1837,  the  plaintiff  wholly 
neglected  to  teach  and  instruct  the  said  John  Pell  in  the 
said  art  and  trade  of  a  carpenter  and  joiner,  and  did  during 
all  that  time  otherwise  ill  use  and  evil  intreat  the  said  John 
Pell,  by  beating  him,  &c.  &c. ;  wherefore  the  said  John 
Pell,  having  just  cause  of  complaint  against  the  plaintiffi 
heretofore,  and  before  the  said  16th  day  of  December, 
1837,  to  wit,  on  the  14th  day  of  October,  1837,  repaired  unto 
one  H.  B.  T.,£sq.,  one  of  her  Majesty's  justices  of  the  peace 
for  the  said  county  of  Northampton,  being  the  county  where 
the  plaintiff  then  dwelt  and  resided ;  and  did  there,  according 
to  the  form  of  the  statute  in  such  case  made  and  provided, 
make  complaint  unto  the  said  justice  of  such  neglect  of 
the  plaintiff  to  teach  and  instruct  him,  the  said  John  Pell, 
and  of  the  other  ill-usage  and  ill-treatment  of  him;  where- 
upon the  said  justice,  according  to  the  form  of  the  statute, 
summoned  the  plaintiff  to  appear  before  such  justices  as 
should  be  assembled  at  the  next  general  sessions  of  the 
peace,  &c.,  to  answer  the  complaint  of  the  said  John  Pell 
in  the  premises.  The  declaration  stated  the  appearance 
of  the  plaintiff  before  the  justice  pursuant  to  the  sum- 
mons, and  that  the  complaint  was  heard,  and  the  plain- 
tiff not  consenting,  but  refusing  to  allow  the  justice  to 
settle  or  compound,  or  agree  the  matter  of  complsiot 
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between  the  plaintiff  and  John  Pell,  the  justice,  for  want  Exeh.  of  Pleat, 
of  good  conformity  in  the  plaintiff,  not  being  able  to  com- 
pound &Cm  did,  pursuant  to  the  statute,  take  bond  of 
the  plaintiff,  and  the  plaintiff  then  duly  entered  into  a  re- 
cognizance before  the  justice  for  his  appearance  at  the  next 
general  sessions  of  the  peace  for  the  said  county  of  North- 
ampton, to  answer  the  complaint  of  the  said  John  Pell,  and 
be  further  dealt  with  according  to  law.  And  the  defend- 
ant saith,  that  afterwards,  and  before  the  commencement 
of  this  suit,  to  wit,  on  the  4th  of  January,  1838,  at  the 
next  general  sessions  of  the  peace  for  the  said  county  of 
Northampton,  before  &c.,  the  plaintiff,  who  then  resided 
and  dwelt  within  the  said  county,  appeared,  according  to 
his  recognizance,  to  answer  the  complaint  of  the  said 
John  Pell ;  and  thereupon,  upon  the  application  of  the 
said  John  Pell  to  be  discharged  or  relieved,  upon  the 
neglect  of  the  plaintiff  in  instructing  him  in  his  said 
trade,  and  on  the  ground  of  ill-usage  and  ill-treatment, 
certain  persons  [naming  them],  then  being  four  of  her 
Majesty's  justices  assigned  to  keep  the  peace  for  the  said 
county  of  Northampton,  of  whom  one  was  of  the  quorum^ 
having,  according  and  pursuant  to  the  directions  of  the 
statute,  heard  and  examined  into  the  subject  matter  of 
the  said  complaint,  as  well  on  the  part  of  the  apprentice 
as  of  the  plaintiff,  and  the  plaintiff  having  proved  nothing 
to  clear  himself  of  the  said  complaint,  but,  on  the  contrary, 
the  said  John  Pell  having  given  full  proof  of  the  truth  of  his 
complaint  to  the  satisfaction  of  the  said  Court,  and  of  the  said 
justices,  they  the  said  justices  did,  pursuant  to  the  sta- 
tute in  such  case  made  and  provided,  duly  testify,  declare, 
and  pronounce,  by  writing  under  their  respective  hands  and 
seals,  that  the  said  apprentice  should  be  and  was  thereby 
discharged  by  them,  for  cause  of  the  said  matters  of  com-* 
plaint,  from  his  said  apprenticehood :  and  the  said  Court 
and  justices  did  thereby,  according  to  the  form  of  the 
staiuie^  further  order,  that  no  part  of  the  said  premium 
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Etch,  of  PUoi,  qflSL,  paid  at  the  exeetMon  of  the  aforesaid  imleniur^^g, 

apprenticeship,  should  be  repaid  by  the  said  plaintiff,  ^^ 
that  no  part  of  the  said  sum  of  15/.  which  became  payaik 
to  the  said  plaintiff  on  the  16M  of  December  then  laii, 
should  be  paid  by  the  said  Joseph  Pell  {the  defendant)  to 
the  plaintiff;  and  that  that  order  was  to  be  a  final  order 
between  the  parties,  any  thing  contained  in  the  indenture  of 
apprenticeship  or  otherwise  to  the  contrary  notwithstandiag; 
which  said  order,  declaration,  or  writing,  was  afterwards, 
and  before  the  commencement  of  this  suit,  to  wit,  on&c., 
duly  enrolled  by  the  clerk  of  the  peace  among  the  records 
of  the  sessions  of  the  peace  of  the  said  county,  and  itiD 
remains  filed  of  record  there,  as  by  the  said  record  thereof 
will  fully  appear. 

General  demurrer,  and  joinder. 

The  points  for  argument  on  the  part  of  the  phintiff 
were,  that  the  Court  of  Quarter  Sessions  had  no  authority 
or  jurisdiction  to  make  that  part  of  their  order  mentioDed 
in  the  plea,  which  directs  that  no  part  of  the  sum  of  l^l 
which  became  due  from  the  defendant  to  the  plaintiff  on 
the  16th  of  December  then  last  past,  should  be  paid  to 
the  plaintiff  by  the  defendant. 


Waddington,  in  support  of  the  demurrer. — This  plet 
cannot  be  supported.  It  is  framed  upon  the  statute  5 
Eliz.  c.  4,  s.  35  (a) ;  but  that  statute  gave  no  authority  to 


(a)  Which  enacts  (inter  aKa), 
that  "  if  any  such  master  shall 
misuse  or  evil  intreat  his  appren- 
tice, or  the  said  apprentice  shall 
have  any  just  cause  to  complain, 
or  the  apprentice  do  not  his  duty 
to  his  master,  then  the  master, 
or  apprentice,  being  grieved,  and 
having  cause  to  complain,  shall 
repair  unto  one  justice  of  the  peace 
within  the    county,   or   to    the 


mayor  or  other  head  officer  of  the 
city,  &€.,  where  the  said  mtfter 
dwelleth,  who  shall  by  his  wisdom 
and  discretion  take^  such  order 
and  direction  between  the  slid 
master  and  his  apprentice,  as  die 
equity  of  the  cause  shall  require; 
and  if  for  want  of  good  conforoiitj 
in  the  said  master,  the  said  jiutice 
of  peace,  or  the  said  mayor  or 
other  head  officer,  cannot  coo- 
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the  justices  to  naake  th«t  part  of  the  order  set  out  in  the  -^Bm^  rf  ^^<wi 
plea,  which  directs  th^t  no  part  of  the  sum  of  15^  which 
became  payable  on  the  16th  of  December,  should  be  paid 
to  the  plaintiff.  The  justices  have  certainly  claimed  and 
exercised  the  right  to  include  in  such  orders,  directions 
as  to  the  payment  or  return  of  the  premium  on  the  dia* 
charge  of  the  apprentice  from  his  indentures;  but  no  such 
power  is  given  them  by  any  words  in  the  statute :  and  the 
authorities  on  the  sulyect  bei^g  conflicting,  the  Court  will 
refer  to  the  terms  of  the  law  itself^  and  put  their  owncon* 
struction  upon  its  provisions.  Shortly  after  the  passing  of 
the  act,  it  was  contended  that  it  gave  power  to  the  justices, 
besides  determining  the  appr^iticesbip,  to  order  a  return 
of  the  premium  (which,  it  may  be  conceded,  is  the  same 
in  effect  as  ordering  the  non-payment  of  any  p(»rtion  of  it): 
and  several  cases  were  decided  to  that  effect.  Thus,  in 
DiUaiCs  c€ue  (a)  the  Court  held,  **  that  the  justices  may 
order  a  restitution  of  the  money,  within  the  equity  of  the 
statute :"  so,  in  Rex  v.  Johnson  (6),  where  one  of  the  ob- 
jections taken  to  an  order  for  discharging  an  i^pprentice 
was,  that  the  justices  had  ordered  money  to  be  returned. 


pound  and  agrte  the  matter 
between  him  and  his  apprentice, 
then  the  said  justice,  or  the  said 
mayor  or  other  head  o£Bcer,  shall 
take  bond  of  the  said  master  to 
appear  at  the  next  session's  then 
to  be  holden  in  the  said  county, 
to  be  before  the  justices  of  the 
said  county;  and  upon  his  appear- 
ance and  hearing  of  the  matter 
before  the  said  justices,  if  it  be 
thought  meet  unto  them  to  dis- 
diarge  the  said  apprentice  of  his 
apprenticehood,  then  the  said 
justices,  or  four  of  them  at  the 
least,  whereof  one  to  be  of  the  quo- 
rum, shall  have  power  by  au- 
thority hereof,  in  writing  under 


their  hands  and  seals,  to  pro- 
nounce and  declare,  that  they 
have  discharged  the  said  appren- 
tice of  his  apprenticehood,  and 
the  cause  thereof;  and  the  said 
writing  so  being  made  and  en- 
rolled by  the  clerk  of  the  peace 
amongst  the  records  that  he 
keepeth,  shall  be  a  sufficient  dis- 
charge by  the  sud  apprentice 
against  his  master,  his  executors, 
and  administrators ;  the  indenture 
of  the  said  apprenticehood,  or  any 
law  or  custom,  to  the  contrary 
notwithstanding.'' 

(a)  I  Salk.  67. 

(b)  Id.  68. 
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power  conseqaential  upon  their  jurisdiction  to  discharge." 
The  report  of  both  these  cases  is  very  short,  and  no  argu- 
ment upon  the  point  is  stated.  But  in  the  case  of  Bex 
r.  Vandaleer  (a),  the  subject  was  more  fuUy  considered, 
and  the  Court  came  to  a  contrary  decision.  There  die 
justices  had  ordered  that  the  master  should  refund  SiL  of 
the  premium  which  he  had  received  with  the  apprentiee; 
hut  the  Court,  although  reluctantlyi  on  the  ground  thit 
it  would  be  an  encouragement  to  masters  to  treat  their 
apprentices  ill,  held,  that  **  the  statute  being  silent,  the 
order  must  be  quashed."  In  Rex  t.  Amies  {b),  Pn^ph 
J.,  expressed  an  opinion  that  the  justices  might  order 
restitution,  but  the  case  oiRexy.  Vandaleer  wbm  not  there 
cited :  and  the  rest  of  the  Court  gave  no  opinion  upon  the 
point.  In  a  note  to  Hawkesworih  and  Hittary*s  ease  (c), 
the  cases  on  this  subject  are  cbllected  by  Mr.  Serjeant 
WilliamSf  and  he  certainly  appears  to  treat  the  point  ai 
settled  by  the  other  authorities,  notwithstanding  the  eaae 
of  Rex  ▼.  Vandaleer ;  and  it  does  not  appear  that  any 
objection  was  there  made  to  the  order  on  this  ground. 
But  there  are  also  several  statutes  on  this  subject,  that 
have  been  passed  subsequently  to  the  cases  referred  to, 
which  shew  that,  in  the  opinion  of  the  legislature,  the 
justices  had  no  power,  under  the  5  Eliz.  c  4,  to  order  a 
restitution  of  the  premium,  as  incidental  to  the  power  of 
determining  the  indentures.  By  the  stat.  20  Geo.  2,  c  19, 
s.  3.,  it  is  provided,  that  where  no  larger  sum  than  5L 
has  been  given  upon  the  binding,  the  justices  shall  have 
power  to  discharge  the  apprentice,  where  misuaage  or 
cruelty  of  him  by  the  master  is  shewn;  but  no  power  is 
given  to  order  restitution  of  the  money.  But  by  the  4 
Geo.  4,  c.  29,  which  is  entitled  **  An  Act  to  increase  the 

(a)  I  Str.  69.  (6)  2  Barnard.  244 ;  1  Bott,  P.  L.  682. 

(c)  1  Saund.  313,  a,  (3). 
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power  of  magistrates  in  cases  of  apprenticeship,"  the  jus-  £*ch.^  Kf^'^* 
tices  are  empowered,  by  sect.  9,  where  the  premium  con- 
tracted for  does  not  exceed  25/.,  to  make  an  order  upon 
the  master,  on  discharging  the  indenture,  **  to  refund  all 
or  any  part  of  the  premium  which  may  have  been  or  shall 
be  paid  on  the  binding  out  of  such  apprentice,  as  such 
justices  in  their  discretion  shall  see  fit.**  It  would  clearly 
have  been  unnecessary  to  confer  this  limited  power,  if  it 
had  previously  existed  without  limitation  under  the  sta- 
tute of  Elizabeth. 

Secondly,  even  if  the  justices  had  power  to  make  an 
order  as  to  the  premium,  the  plea  is  insufficient,  for  want 
of  an  averment  that  the  defendant  was  any  party  to  the 
proceedings  before  the  justices,  or  appeared,  or  made  any 
application  to  them  for  an  order.  The  plea  states  that  the 
order  was  to  be  final  between  the  parties — that  must  mean 
the  parties  before  the  justices.  [Lord  Abinger  C  B. — ^It 
may  mean  the  parties  to  the  indenture.]  The  justices  in 
effect  say^  by  their  order,  that  no  action  shall  be  brought. 
They  could  not  so  dispose  of  the  case  in  the  absence  of 
the  defendant.  [Lord  Abinger^  C.  B. — He  was  the  party 
benefitted  by  the  order;  bis  assent  may  be  presumed.]  At 
all  events,  it  ought  to  be  clearly  shewn,  before  this  equit- 
able jurisdiction  is  exercised  by  the  justices,  that  there  is 
some  equity  in  the  proceeding.  Here  it  is  not  so :  the 
plaintiff  would  still  be  liable  to  the  defendant  upon  the  in- 
denture, for  any  misconduct  towards  the  apprentice,  and 
could  not  plead  this  order  as  an  answer  to  the  action,  the 
covenants  being  independent.  When  a  sufficient  case 
is  made  out,  the  parties  would  be  entitled  to  relief  in  equity  ; 
Cuff  V.  Broum  (a),  Newton  v.  Rowse  (&),  Therman  v. 
AbeU  (c) :  which  is  of  itself  an  answer  to  any  argument  as 
to  the  necessity  of  this  extraordinary  jurisdiction  being 
given  to  the  justices.    The  cases  recently  decided  on  the 


(a)  5  Price,  297.  (c)  2  Vem.  64.    But  see  ArgUs 

(b)  1  Vera.  460.  v.  Heoieman,  1  Atk.  518i. 
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Bee*,  rf  PUmt,  stat  1  &  2  Vict.  c.  UOj  may  be  referred  to,  to  shew  tl^ 

1889  ^^ 

the  plain  words  of  a  statute  are  not  to  be  extended 

equitable  considerations. 

Peacoeif  contra. — The  words  of  the  statute,  5  £^^ 
c.  4y  s.  S5,  are  sufficiently  comprehensive  to  warrant  ^ 
decisions  that  have  taken  place  upon  it,  and  to  ^y^ 
validity  to  this  order.  The  parties  are  first  to  repair  to 
one  justice,  who  may  decide  according  to  his  discre(«ui 
and  the  equity  of  the  case;  he  is  in  effect  a  mediator 
between  the  parties ;  but  if  the  mcnter  refuses  to  conform 
to  his  recommendations,  then  he  is  to  bind  him  over  to 
appear  at  the  sessions,  when  the  justices,  or  four  of  them 
at  the  least,  may  pronounce  compulsorily  upon  the  ca«e, 
and  may  discharge  the  apprentice  from  the  indenture  in 
the  same  way  as  the  single  justice  might  have  done  if  the 
master  had  not  refused  to  conform;  they  also,  therefore, 
may  decide  **  according  to  the  equity  of  the  case."  It 
matters  not  whether  ike  apprentice  agrees  to  or  disBeoti 
from  the  proceeding  of  the  single  justice,  it  is  only  the 
master  who  has  the  power  to  make  the  mediation  inef* 
fectuaL  [Lord  Abinger^  C.  B. — There  seems  no  express 
power  given  to  thesinglejustice  to  discharge  the  indenture, 
but  it  is  in  words  given  to  the  four  justices.  The  one 
justice  would  rather  seem  to  have  an  equitable  jurisdiction 
as  a  mediator  between  the  parties,  but  not  to  put  an  end 
to  the  binding :  then  if  the  master  will  not  agree  to  bis 
decision,  the  four  justices  at  sessions  may  act  compul- 
sorily, and  inflict  a  penalty.  Can  we  extend  that  penalty 
beyond  the  express  terms  of  the  statute?  Parhi 
B. — It  is  a  peAfd  power  that  is  given  to  the  justices,  to  a 
certain  extent,  as  against  the  master,  namely,  to  deprive 
him  of  his  apprentice ;  but  can  they  make  any  order  as  to 
the  premium  ?  Aldersan^  B.— -Under  the  4  Geo.  4,  c.  ^ 
where  an  express  power  is  given  to  order  the  refunding  of 
the  premium,  if  it  is  not  refunded  pursuant  to  the  order, 
the  amount  may  be  levied  by  distress ;  but  4iie  atatttte  of 
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Elizabeth  gives  no  such  power ;   the  onlj  proceeding  ^ek.  of  PUm, 

therefore  could  be  by  indictment.]    Dittan's  case,  Rex 

▼.  Johnson,  and  Rex  v.  Amies,  are  express  authorities  for 

the  defendant.   And  in  Bacon's  Abridgement,  Master  and 

Servant  (C),  (a)  it  is  stated — **  This  doctrine  of  refanding 

seems  to  be  now  established,  as  founded  on  great  reason, 

though    not   expressly  mentioned   in  the  act;  for  the 

justices  being  authorized  to  discharge,  according  to  their 

discretions,  when  the  end  of  the  apprenticeship  cannot  be 

attained  with  one  person,  it  is  but  justice  the  master  should 

return   part  of   the  money  he   has   received   with  his 

apprentice,  to  place  him  out  with  a  new  master." 

Secondly,  although  the  defendant  did  not  personally 
appear  before  the  justices,  he  would  be  equally  bound  by 
their  order  as  the  apprentice ;  he  is  as  it  were  the  same 
party  with  the  apprentice,  and  both  of  them  are  parties 
to  the  indenture.  It  is  stated  at  the  end  of  the  indenture, 
that  **  each  of  the  parties  thereto  of  the  second  part 
binds  himself  for  the  other  of  them.'*  Upon  the  covenants 
in  the  indenture,  and  which  are  set  out  in  the  declaration, 
an  action  must  be  brought  in  the  names  of  the  father  and 
the  infant  jointly ;  so,  on  the  other  hand,  the  retnedy  by 
the  master  for  misconduct  of  the  apprentice  would  be 
against  the  two  jointly.  But  the  defendant  would  be 
bound  by  the  order  on  another  ground  ;  viz.,  that  where 
by  act  of  law  one  party  is  discharged  from  a  covenant, 
the  other  party  cannot  maintain  an  action  upon  it.  [Parke, 
B.— The  covenants  must  be  construed  severally  as  to  the 
matters  to  be  performed  by  each ;  what  joint  interest  have 
ihey  which  should  oblige  them  to  sue  jointly  ?] 

Wadd&ngton,  in  reply,  was  stopped  by  the  Court. 

Lord  x\binger,  C.  B. — If  the  authorities  on  this  subject 
had  been  consistent,  I  should  have  been  much  disposed  to 

{a)  5  Bac.  Abr.  346. 
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Exch.  rf  Pleat,  think  that  we  ought  to  be  bound   by  them :  but  they 

appear  to  have  been  conflicting,  and  the  construction  pot 
upon  the  statute  has  varied  in  the  difierent  cases.  That 
of  Rex  V.  Vandaleer,  however,  in  which  the  point  seems 
to  have  been  more  fully  considered  than  in  other  cases, 
appears  to  us  to  be  the  most  satbfactory.  The  question 
was  then  brought  under  the  notice  of  the  fiill  Court,  aod 
all  the  Judges  seem  to  Jiave  thought  that  the  order  for 
refunding  the  premium  was  not  warranted  by  ths  statute. 
That  case  does  not  appear  to  have  been  cited  in  the  sub- 
sequent one  o{  Rex  v«  Amies.  This  view  of  the  subject 
is  confirmed  by  the  argument  derived  from  the  statute  of 
the  4  Geo.  4,  that  if  the  justices  had  already  this  power, 
it  would  have  been  unnecessary  to  give  it  them  by  express 
words.  Upon  the  true  construction  of  the  statute  of 
Elizabeth,  I  am  of  opinion  that  the  justices  have  no  power 
to  order  any  restitution  of  the  premium,  where  it  has  been 
paid,  or,  as  in  this  case,  to  order  that  it  shall  not  be  paid. 
I  think,  therefore,  that  the  plea  cannot  be  supported,  and 
that  the  plaintiff  is  entitled  to  judgment. 

Parke,  B. — I  concur  in  the  opinion  that  has  been  gif  en 
by  my  Lord.  If  this  were  res  Integra,  and  no  decisions 
had  taken  place  upon  the  statute,  no  doubt  could  be  en- 
tertained on  the  subject,  looking  at  the  words  that  are 
used  in  this  section  of  the  statute.  The  justices  bate 
power  to  pronounce  and  declare  that  they  have  dis- 
charged the  apprentice  of  his  apprenticehood,and  thecsuse 
thereof.  No  inference  arises  from  that,  that  they  can 
also  take  from  the  master  a  premium  he  has  received,  or 
withhold  from  him  any  part  of  one  that  may  be  due ;  that 
is  extending  the  statute  very  much,  and  enabling  the 
justices  to  exercise  a  much  larger  power  than  that  of 
merely  dissolving  the  indentures ;  namely,  the  depriving 
the  master  of  what  might  be  due  to  him  for  teaching  the 
apprentice  his  trade  for  a  large  portion  of  the  time.   Tbat 
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would  be  my  opinion  if  there  were  no  decisions  on  the  Exeh.  of  PUa*, 
subject:  if,  however,  the  course  of  decisions  had  been 
uniform  in  giving  the  justices  this  power,  those  decisions 
would  have  been  binding  upon  us ;  but  the  authorities  on 
the  subject  are  conflicting.  In  the  first  cases,  of  Rex  ▼• 
Johnson,  and  DiUan*s  Case^  the  opinion  of  the  Court  is 
▼ery  shortly  delivered,  to  the  effect  that  the  one  power  is 
incidental  to  the  other.  In  Rex  v.  Vandaleer,  the  point 
was  more  fully  considered;  and  that  decision  does  not 
appear  to  have  been  mentioned  in  the  subsequent  case  of 
Rex  V.  Amies*  I  think,  therefore,  that  there  is  not  any 
such  uniform  course  of  decisions  as  to  be  binding  upon  us, 
but  that  we  may  exercise  our  own  judgment  in  the  matter. 
If,  then,  we  may  construe  this  as  a  modem  statute,  it  ap- 
pears to  me  that  no  power  is  given  beyond  that  of  dis 
charging  the  apprenticeship.  I  do  not  lay  much  stress 
upon  the  opinion  of  the  legislature,  as  supposed  to  be 
shewn  in  the  statute  of  4  Geo.  4^  c.  29 ;  besides,  the  power 
18  thereby  given  to  two  justices,  whereas  before  it  was  exer- 
cised by  the  four :  but  I  rest  my  opinion  principally  upon 
the  ground  that  there  is  no  current  of  authorities  obliging 
us  to  put  a  different  sense  upon  the  words  of  the  statute 
than  that  which  in  ordinary  construction  they  would 
bear. 

Alderson,  B. — I  am  of  the  same  opinion.  If  there  had 
been  a  current  of  authorities  to  direct  us,  I  should  have 
followed  them,  however  I  might  have  disagreed  with  the 
grounds  on  which  they  originally  proceeded.  But  that  is 
not  so,  and  I  therefore  concur  in  the  opinions  that  have 
been  given.  And  on  reference  to  this  statute,  I  think  it 
is  most  probable  that  it  was  not  intended  to  apply  to  cases 
where  any  premium  was  given  at  all.  The  earlier  part  of 
the  section  gives  power  to  compel  the  binding  of  the  ap- 
prentice, and  if  he  refuses  to  be  bound,  he  is  to  be  com- 
mitted until  he  be  contented  to  be  so;  and  it  then  proceeds 
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EMch,  of  PUoit  to  enacty  that  if  any  such  master  shall  misuse  his  appr^^ 

tiee,  &c,  the  complaint  may  be  made  to  tiie  justk 


meaning  a  master  who  has  compelled  the  apprentic^^ 
come  to  him,  and  has  had  no  premium.    The  whole  cl^  ^ 
leads  to  the  conclusion  that  this  was  not  an  omissic^  / 
the  statute,  but  that  it  was  intended  not  to  apply  to  c^sei 
where  a  premium  was  contracted  for. 

Judgment  for  the  plaintiff. 


DUDDEN  V.  TbIQUBT. 

Onibcutbof    KnOWLES  had  obtained  a  rule  to  shew  cause  why  a 

January,  the 

isth  having  plea  of  puis  darrein  continuance  should  not  be  set  aside 

the  defendant,  ^^^  irregularity.    The  action  was  brought  against  the 

pleaded  puis  defendant  as  administratrix,  and  the  plea  alleged  a  jadg- 

tinuance,  a  ment  to  have  been  recovered  against  her  on  the  5th  of 

covered  on  January.     The  plea  was  pleaded  on  the  14th  of  Januarys 

JanuiJ^°—  ***  ^^^^  ^^^^e  Sunday.     An  affidavit  accompanied  the 

Sembie,  that  plea,  which  Stated  that "  the  plea  thereunto  annexed  wa8 

the  plea  was 

delivered  in  true  in  substance  and  in  fact,  and  that  the  matter  therein 
H?t/2  WU1.4  contained  arose  within  eight  days  next  before  this  day,* 
***d?*ir'*^^'  viz.  the  14th  of  January.  It  was  objected  that  the  plea 
circumstances,  was  not  pleaded  within  the  time  limited  by  the  rule  of  H. 
eight  days  to  T.  4  Will.  4.,  which  provides  that  no  plea  of  puis  darrein 
oflbe^mh^^^  continuance  shall  be  allowed,  uuless  accompanied  by  an 
falling  on  a        affidavit  that  the  matter  thereof  arose  within  eiffht  days 

Sunday.  ® 

next  before  the  pleading  of  such  plea. 

JRowe  shewed  cause. — The  plea  is  in  sufficient  time. 
The  13th  having  been  Sunday,  the  eighth  rule  of  H.  T* 
3  Will.  4,  applies,  by  which  it  is  ordered  ''  that  in  all 
cases  in  which  any  particular  time,  not  expressed  to  be 
clear  days,  is  prescribed  by  the  rules  or  the  practice  of  the 
courts,  the  same  shall  be  reckoned  exclusively  of  the  first 
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lay,  and  incIusiTely  of  the  last  day,  unless  the  last  day  shall  ^<«**  rf  Pf^»» 

lappen  to  fall  on  Sunday,  Christinas-day^  or  Good  Friday,  *  ^ 

r  a  day  appointed  for  public  fast  or  thanksgiving,  in  which       Duddbh 

aae  the  time  shall  be  reckoned  exclusively  of  that  day  also.^      Triquet. 

f,  in  the  present  case,  the  Court  should  hold  that  the 

lea  ought  to  have  been  delivered  on  the  ISth,  it  would 

sake  both  days  inclusive.     In  Pepperitt  ▼•  Burrellija),  an 

rder  for  seven  days'  time  to  plead  was  obtained  on  the 

3th  of  May ;  on  the  22nd  pleas  were  delivered,  irregular 

n  several  respects,  and  on  the  evening  of  that  day  the 

Jaintiffsigned  judgment  as  for  want  of  a  plea ;  and  it  was 

leld  that  the  judgment  was  signed  too  early.     In  Ryland 

'.  Wormald  (A),  it  was  expressly  decided  that  the  eighth 

ule  of  H.  T.  2  Will.  4,  applies  to  pleas  in  abatement. 

Knatoles,  in  support  of  the  rule. — The  defendant  should 
lave  applied  to  the  Court  to  be  allowed  to  plead  this 
natter  after  the  eight  days  had  expired.  The  aflSdavit 
ppears  on  the  face  of  it  to  be  false.  [Parie,  B. — ^The 
lefendant  means  that  the  matter  arose  within  eight  legal 
[ays  according  to  the  rule.  It  should  have  stated  that  it 
rose  within  nine  days,  the  last  of  the  eight  having  been 
lunday.]  It  clearly  appears  that  the  eight  days  have  been 
xceeded. 

Parke,  B. — In  the  present  case  we  cannot  set  aside  the 
lea.  If  the  meaning  of  the  rule  H.  T.  4  Will.  4,  is,  that 
very  plea  puis  darrein  continuance  shall  be  accom- 
>anied  by  an  affidavit  that  the  matter  thereof  arose  within 
ight  days,  then  here  there  is  such  an  aflSdavit.  But  if 
he  rule  means  that  every  matter  since  the  last  continuance 
hall  be  pleaded  within  eight  days  from  the  time  it  oc« 
;urred,  then  the  general  rule  applies,  which  prescribes 
hat  one  day  shall  be  taken  exclusively  and  the  other  in- 

(a)  1  C.  M.  &  R.  372,  (b)  2  M.  &  W.  393. 

VOL.  IV.  Z  Z  M.  W. 
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Micek.  of  Pktf  cIusiTely,  uiilese  the  last  day  ebould  happen  to  fidl  on 

Sunday,  in  which  case  that  day  also  ie  to  be  excluded. 
My  present  impression  is,  that  the  effect  of  that  rule  is  to 
extend  the  time  of  pleading  in  this  case  to  nine  days. 
But  it  is  unnecessary  to  decide  that  point,  beeanse  here 
we  do  not  know  but  that  the  plea  was  pleaded  within  the 
eight  days. 

Rule  discbai]ged. 


TaiavBT. 


DaTIS  r.  LOVBLL. 

DecUradon  in     CaSE.— The  declaration  stated,  that  before  the  coo- 

cue  agaiiist  a  ^  ' 

witness,  for  dis*  mitting  of  the  grievances  thereinafter  mentioned,  to  wit,  oo 
subpana,  ai-       &c.,  a  Certain  action  of  trespass  and  ejectment  was  peod- 

leged  that  a 
certain  issue 
came  on  to  be 
tried  before 
tlie  Justices  of 
Assise,  at 


ing  in  the  Court  of  Exchequer  at  Westminster,  wbeieio 
one  John  Doe,  on  the  demise  of  the  plaintiff*,  was  the  no- 
minal plaintiff*,  and  one  W.  Green  was  defendant;  and  such 
Tauntonl^on  the  Proceedings  were  had  in  the  said  action,  that  aftenrardi, 


to  wit,  on  the  81st  of  March,  18S8,  before  certain  Jotticti 
of  Assize  and  Nisi  Prius,  to  wit,  at  Taunton,  in  the 
county  of  Somerset,  a  certain  issue,  before  then  joined  in 
the  said  action,  came  on  to  be  tried  before  a  jury  of  the 
county,  chosen,  tried,  and  sworn  for  that  purpose :  and 
whereas  also,  before  the  trial  of  the  said  issue,  and  also 
before  the  committing  of  the  grievances,  &c.,  to  wit,  on 
&c.,  the  now  plaintiff  prosecuted  out  of  the  Court  of 


31st  March, 
18S8;  that  the 
plaintiff  before 
then  sued  out 
a  writ  of  sub- 
pcsna  duces 
tecum,  directed 
to  the  defend- 
ant, command- 
ing him  to 
appear  before 
the  Justices 
of  Assise,  at 
Taunton,  on 
Saturday  the 

dlst  of  March  then  instant,  and  to  from  day  to  day  vmtU  that  causo  should  ho  triod,  and  jnimOt 
at  the  time  and  place  aforesaid,  certain  documents  therein  specified;  which  writ  tlie  ^UtiaidS, 
before  the  trial  of  the  said  issue,  to  wit,  on  the  Snd  of  April,  1883,  serWd  ob  tht  defendaBli  mA 
tliat  although  the  appearance  of  the  defendant  wat  necettary  aud  material  on  tko  oaid  trial  if  At 
ittid  ittue,  and  although  the  defendant  could  and  might  have  appeared  ai  the  trial  of  the  oatd  imtt 
and  produced  the  documents,  and  although  they  were  material  evidence  for  the  plaintiff,  yst  ibi 
defendant  did  not  appear,  &c. ;  by  reason  whereof  the  plaintiff  was  forced  to  become  noiMUtsd: 
— Held,  on  general  demurrer,  1st,  that  it  sviBciently  appeared  that  the  trial  had  at  the  AtfMi 
was  the  same  as  that  mentioned  in  the  subpcena;  and,  2nd1y,  that  it  was  suffidentiy  sbewa  tbst 
the  plaintiff  had  a  good  cause  of  action  in  the  original  suit. 

Holdf  also,  that  as  the  subpoena  required  the  defendant's  attendance  on  the  fine  day  of  the 
Assizes  (the  Slst  of  March),  and  so  from  day  to  day  until  the  cause  should  be  tried,  an  sedn 
might  be  maintained  for  disobedience  to  it,  although  it  was  not  served  until  the  Snd  of  April,  the 
cause  not  having  been  then  tried,  and  the  defendant  being  so  informed  at  the  time  of  serricr,  uA 
having  then  a  reasonable  tima  for  attending  the  trial. 
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Ezcheqaer  at  Westminster,  her  said  Majesty's  writ  of  s»^  rf  PUatt 
subpoena,  directed  to  the  now  defendant  and  one  John     .. 
Doe,  by  which  said  writ  our  Lady  the  Queen  commanded 
the  now  defendant  to  appear  before  her  Justices  assigned 
to  hold  the  assizes  in  and  for  the  county  of  Somerset,  at 
Taunton,  in  the  said  county,  on  Saturday  the  8Ut  day  of 
March  then  insiani,  and  so  from  day  to  day  tmiil  that 
cause  should  be  tried;  and  that  he  should  bring  with  him 
and  produce,  at  the  time  and  place  aforesaid^  a  certain 
mandate  of  induction,  under  the  seal  of  the  late  Lord 
Bishop  of  Bath  and  Wells,  &c.  [setting  out  several  docu* 
ments] ;  which  said  writ  the  plaintiff  afterwardsi  and  before 
the  committing  of  the  grievances  as  thereinafter  mentioned, 
and  before  the  trial  of  the  said  issue,  to  wit,  on  the  Znd 
day  of  April  in  the  year  aforesaid,  caused  to  be  made 
known  and  shewn  to  the  now  defendant,  and  then  caused 
a  copy  thereof  to  be  left  with  the  now  defendant,  and  then 
tendered  and  offered  to  the  now  defendant  a  certain  sum 
of  money,  to  wit  the  sum  of  5/.,  being  a  reasonable  sum  of 
money  for  hu  costs  and  charges  in  and  about  his  attend- 
ance as  a  witness,  according  to  the  tenor  of  the  said  writ 
of  snbpcsna :  and  although  the  appearance  of  the  said  de- 
fimdant  was  necessary  and  material  to  the  said  trial  of  the 
said  issue,  and  although  the  defendant  could  and  might, 
in  obedience  to  the  said  writ  of  subpoens,  have  appeared 
at  the  trial  of  the  said  issue,  and  could  and  might,  in  obe- 
dience &c.,  have  produced  and  shewn  forth,  or  caused  to 
have  been  produced  and  shewn  forth,  at  the  time  and 
place  aforesaid,  on  the  said  trial  of  the  said  issue,  the  said 
documents  so  mentioned  and  referred  to  in  the  said  writ 
of  subpoena  as  aforesaid ;  and  although  the  production 
and  shewing  forth  of  the  said  documents  were  material 
evidence  for  the  now  plaintiff  on  the  said  trial,  whereof 
the  now  defendant  then  had  notice :  Yet  the  defendant, 
not  regarding  his  duty,  &c.,  did  not  nor  would  appear, 
or  produce  and  shewj  or  cause  to  be  produced  and  shewn 

zzH 
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Bxek.  rf  PUatp  forth,  the  said  documents  so  mentioned  and  referred  to 

in  the  said  writ  of  subpoena  as  aforesaid,  or  either  of  theoi 
although  the  now  defendant  was  there  solemnly  called 
upon  for  that  purpose,  and  had  no  reasonable  or  lawful 
cause  or  employment  to  the  contrary,  but  thereupon 
wholly  neglected  and  refused  so  to  do ;  by  reason  vAeretf 
the  plaintiff  was  then  forced  and  obliged  to  allow  the  no- 
minal plaintiff  to  become,  and  he  was  then,  nonsuited  in 
the  said  action;  and  such  proceedings  were  thereupon  had| 
that  afterwards,  to  wit,  on  the  fifth  day  of  Norember  in 
the  year  aforesaid,  it  was  ordered  by  the  said  Court,  pll^ 
suant  to  a  rule  of  court  before  then  made  between  the 
parties,  that  the  plaintiff  should  pay  the  costs,  &c.  &c. 

Plea,  that  the  said  assizes  at  which  the  defendant  was 
required  by  the  said  writ  of  subpoena  to  attend  and  pro- 
duce the  said  documents,  and  testify  as  aforesaid,  com- 
menced and  were  held  at  Taunton,  in  the  said  county,  on 
Saturday  the  dlst  day  of  March  in  the  year  aforesaid, 
that  day  being  the  day  and  year  in  the  subpcena  in  that 
behalf  mentioned;  and  that  after  the  expiration  of  the  said 
31st  day  of  March,  to  wit,  on  the  2nd  of  April  in  the  year 
aforesaid,  and  not  before,  the  plaintiff  for  the  first  time 
caused  to  be  made  known  and  shewn  to  the  defendant  the 
said  writ  of  subpoena,  and  caused  a  copy  thereof  to  be 
left  with  him  as  aforesaid,  he  the  defendant  then  being  at 
Wells,  in  the  said  county,  at  a  great  distance,  to  wit,  thirty 
miles  from  Taunton  aforesaid. — Verification. 

Replication,  that  the  plaintiff  caused  the  said  writ  of  sub- 
poena to  be  made  known  and  shewn  to  the  defendant,  and 
a  copy  thereof  to  be  lefl  with  him,  on  the  said  3nd  day  of 
April  in  the  year  aforesaid,  as  in  the  said  declaration  and 
in  the  said  plea  alleged ;  that  the  trial  of  the  said  issue  in 
the  declaration  mentioned  took  place  and  was  had  4ffler 
the  service  of  the  said  writ  of  subpoena,  to  wit,  on  the  6th 
day  of  April  in  the  year  aforesaid,  and  not  before ;  and 
that  at  the  time  of  the  said  service  qf  the  said  writ  of 
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subpcena,  the  defendant  had  notice  that  the  said  issue  had  B^tk.  of  PUat, 
not  been  tried;  and  that  a  reasonable  time  elapsed  after 
the  service  of  the  said  writ  of  subpoena,  and  before  the 
said  trial  of  the  said  issue,  wherein  the  defendant  could 
and  mighty  in  obedience  to  the  said  writ  of  subpoena,  have 
appeared  at  the  said  trial  of  the  said  issue,  and  could  and 
might,  in  obedience  to  the  said  writ  of  subpoena,  have 
produced  and  shewn  forth,  and  caused  to  be  produced  and 
shewn  forth,  on  the  trial  of  the  said  issue,  the  said  docu« 
ments  so  mentioned  and  referred  to  in  the  said  writ  of 
subpoena,  and  thereby  so  required  to  be  produced  and 
shewn  forth,  as  in  the  declaration  mentioned. — Veri- 
fication. 

Special  demurrer,  assigning  for  causes,  that  although 
the  replication  does  not  traverse  that  the  said  assizes  at 
which  the  defendant  was  required  by  the  said  writ  of 
subpoena  to  attend,  and  produce  the  said  documents  and 
testify  as  aforesaid,  was  held  at  Taunton,  in  the  county 
aforesaid,  on  Saturday  the  31st  of  March  in  the  year 
aforesaid,  being  the  day  in  the  said  subpoena  in  that 
behalf  mentioned,  as  alleged  in  the  plea ;  yet  the  replica- 
tion confesses  and  admits  that  the  plaintiff,  after  the  expi- 
ration of  the  said  31st  of  March,  to  wit,  on  the  Snd  of 
April  in  the  year  aforesaid,  and  not  before,  caused  to  be 
made  known  and  shewn  to  the  defendant  the  said  sub- 
poena, and  a  copy  thereof  to  be  left  with  him  as  aforesaid: 
that  it  is  not  alleged,  nor  does  it  appear,  that  the  said 
assises  in  the  said  subpoena  mentioned,  were  continued 
after  the  31st  day  of  March,  at  the  time  of  and  after  the 
service  of  the  said  subpoena  as  aforesaid,  or  that  the  de- 
fendant bad  any  notice  thereof;  and  that  it  is  not  alleged, 
nor  does  it  appear,  that  the  defendant  could  or  might,  in 
obedience  to  the  said  subpoena,  have  appeared  at  the 
assizes  therein  mentioned  ;  nor  that  he  had  any  nodce  that 
the  said  issue  would  be  tried  at  the  said  assizes,  after  the 
service  of  the  said  subpoena  as  aforesaid ;  nor  that  the 
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jfireft.  nf  fleoi,  trial  of  the  said  issue  did  in  fact  take  place  at  the  said 

assises  in  the  said  subpoena  mentionedj  and  not  at  a  sab* 
Sequent  or  other  assizes,  &c. 
Joinder  in  demurrer. 

Buiif  in  support  of  the  demurrer. — ^Firsti  the  dedaratioQ 
is  bad  on  general  demurrer,  upon  several  grounds.    In  the 
first  place,  the  subpoena  not  having  been  served  on  the  de^ 
fendant  until  after  the  day  named  in  it  for  his  appearaiie%i 
in  Court,  no  action  can  be  maintained  against  him  for  dia^ 
obedience  to  it    The  time  laid  in  the  declaratioo  i 
material :  and  if  it  be  said  that  the  assizes  were  continiMd 
from  the  Slst  of  March  until  after  the  day  of  service  of 
the  subpoena,  that  ought  to  have  been  expressly  averred. 
Neither  does  the  declaration  state  that  the  Cause  was  tiied 
at  the  same  assizes ;  nor  that  the  defendant  had  notice, 
when  he  was  served,  that  it  had  not  then  been  tried,  and 
that  he  could  have  appeared  according  to  the  exigency  of 
the  writ.     In  contemplation  of  law,  the  commission  dayii 
the  whole  assize.  —  Again,   it  is  not  averred  that  the 
plaintiff  had  a  good  cause  of  action,  and  that  the  pro- 
duction of  the  documents  in  question  by  the  defendant 
would  have  enabled  him  to  obtain  a  verdict.     [Lord 
Abinger^  C.  B. — The  declaration  avers,  that  "  by  resion 
thereof  the  plaintiff  was  forced  and  obliged  to  allow  the 
nominal  plaintiff  to  become,  and  he  was  then,  nonsuited.*^ 
It  does  not  aver  that  he  was  nonsuited  from  that  cause 
only.    All  the  precedents  contain  an  express  averment 
that  the  particular  evidence  withheld  would  have  enabled 
the  party  to  obtain  a  verdict.    Thus,  in  Maiternumf' 
Judson  (a),  it  was  averred  that  by  reason  of  the  non-ap- 
pearance of  the  witness,  and  on  no  other  account  whatever, 
the  plaintiffs  were  nonsuited.    So,  in  Amey  v.  Long  (h), 
there  was  an  allegation  that  the  plaintiff  had  a  good  csoie 

(a)  8  BiDg.  224 ;  1  M.  &  Scott,  367.  {b)  9  East,  473. 
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of  actioD.     Without  some  such  averment,  it  does  not  S*9h.  rf  PkMf, 

1889 

appear  that  the  plaintiff  has  sustained  any  injury.  [At- 
dersont  B. — According  to  your  argument,  i(  there  were 
five  witnesses,  the  evidence  of  each  of  whom  would  be 
essential  to  give  the  plaintiff  a  verdict,  all  of  them  might 
stay  away,  and  each  of  them  might  make  the  absence  of 
the  other  four  an  excuse  for  his  own  disobedience  to  the 
subpoena].  In  that  case  the  plaintiff  might  withdraw  the 
reeord,  and  then  bring  an  action  against  each  or  any  of 
them  $  but  here  the  allegation  is,  that  he  failed  at  the  trial 
for  want  of  evidence.  [Parie,  B. — This  objection  seems 
rather  to  go  to  the  amount  of  the  damage  than  to  the 
right  of  action.  In  MuUeti  v.  Hunt  (a),  it  was  held  that, 
after  verdictt  an  express  averment  that  the  plaintiff  had  a 
good  cause  of  action  was  not  necessary,  but  it  was  sufficient 
if  it  appeared  that  the  witness  subpoenaed  could  have 
given  material  evidence,  and  that  the  plaintiff  could  not 
safely  proceed  to  trial  without  his  evidence.]  The  aUe** 
gation  there  was,  that  by  reason  of  the  non-attendance  of 
the  defendant,  and  because  the  plaintiff  could  not  safely 
proceed  to  trial  without  his  evidence,  he  was  obliged  to 
withdraw  the  record ;  such  was  held  to  imply  that  the 
plaintiff  had  a  good  cause  of  action. 

But  the  plea  affords  a  complete  answer  to  the  action, 
■ince  it  states  expressly  that  the  subpoena  was  not  served 
iiatil  after  the  day  named  in  the  writ.  [Parke,  B. — The 
subpoena  requires  the  defendant  to  attend,  not  only  on  the 
Slat  of  March,  but  from  day  to  day  until  the  cause  shall 
be  tried :  then  is  it  not  sufficient  if  it  be  served  a  con* 
venient  time  before  the  actual  time  of  trial!]  In  Alexander 
v«  Dixon  (6),  it  was  held  that  an  attachment  could  not  be 
granted  for  disobedience  to  a  subpoena  served  after  the 
day  named  for  appearance  in  the  writ.  [Parke^  B. — 
That  decision  was  upon  the  ground  that  it  was  not  shewn 

(a)  1  C.  &  M.,  752.  (6)  I  Biog.,  366. 
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Steh.  rf  Pieiu,  to  the  Court  that  the  witness  bad  notice  that  the  caose 

>     ^     ^    was  not  yet  tried.  Here  (even  if  the  case  of  an  attachment 

Dayib        were  the  same  as  that  of  an  action,  which  it  is  not)  it  ii 

LovsLL.      expressly  averred  in  the  replication  that  the  defendant, 

when  served,  had  notice  that  the  cause  was  not  tried,  and 

that  he  might  have  produced  the  documents  at  the  trial 

in  obedience  to  the  subpcena.] 

Barsiowt  contra,  was  directed  to  confine  himself  to  the 
question,  whether  it  was  sufficiently  averred  in  the  declar- 
ation that  the  cause  was  tried  at  the  same  assizes. — ^The 
identity  of  the  assize  sufficiently  appears,  at  least  on 
general  demurrer.  The  declaration  states,  that  a  certain 
issue  was  joined  between  the  parties,  and  came  on  to  be 
tried  before  the  justices  of  assizes  at  a  certain  place  and 
time,  viz.,  at  Taunton,  on  the  31st  of  March,  1838 :  then 
the  subpoena  requires  the  defendant  to  appear  before  the 
justices  at  that  time  and  place ;  and  it  is  then  averred 
that  the  defendant  *'  could  and  might  have  appeared  at 
the  said  trial  of  the  said  issue ^  and  have  produced  ai  ike 
time  and  place  aforesaid^  on  the  said  trial  of  the  said 
issue,  the  said  documents."  [He  was  then  stopped  by  the 
Court.] 

Lord  Abimger,  C.  B. — The  only  point  on  which  we 
entertained  any  doubt  was,  whether  the  identity  of  the 
trial  with  that  mentioned  in  the  subpoena  was  sufficiendj 
averred.  We  think,  however,  that  it  appears  by  necessary 
intendment  from  the  record  to  have  been  the  same,  for  the 
declaration  states  that  the  subpoena  was  to  appear  at  a 
certain  place  on  a  certain  day,  and  that  he  might  have  ap- 
peared and  produced  the  documents  **  at  the  time  and 
place  aforesaid,  on  the  said  trial  of  the  said  issue.**  As  to 
the  necessity  of  an  averment  that  the  plaintiflf  had  a  good 
cause  of  action  in  the  original  suit,  I  think  the  case  of 
MuUeii  v.  Hunt  is  an  authority  for  our  holding  this  declara- 
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tion  sufficient  in  that  respect,  and  that  the  good  sense  of  the  Btck,  rf  PUm^ 

18S9 
matter  is  with  the  observation  of  Lord  Lyndhursl  in  that 

case,  that  no  evidence  can  be  material  in  a  cause,  unless 
the  plaintiflf  has  a  good  cause  of  action ;  and  therefore 
that  is  sufficient  to  aver  that  the  evidence  of  the  party  was 
material  and  necessary  on  the  trial,  and  that  for  want  of  it 
the  plaintiff  was  nonsuited.  With  this  averment,  the  plain- 
tiff, could  not  support  the  declaration,  unless  he  proved 
that  he  had  a  good  cause  of  action  in  the  original  suit. 

,  Parke,  B. — ^I  am  of  the  same  opinion.  With  regard 
to  the  first  objection,  that  the  declaration  contains  no  suffi- 
cient averment  of  the  identity  of  the  cause  tried  with  that 
mentioned  in  the  subpoena,  I  had  for  some  time  consider- 
able doubt  whether  the  declaration  was  not  defective,  and 
I  am  still  disposed  to  think  that  it  would  have  been  bad 
on  special  demurrer.  But  the  defendant,  on  the  present 
occasion,  can  only  take  advantage  of  such  objections  to  the 
declaration  as  arise  on  general  demurrer;  and  I  think 
enough  is  stated  on  this  record  to  shew  in  substance 
that  the  trial  of  the  same  issue  really  took  place  at  the 
time  and  place  mentioned  in  the  subpoena ;  for  the  declar- 
ation states,  that  the  defendant  did  not  appear  '*  at  the 
time  and  place  aforesaid,  on  the  trial  of  the  said  issue,** 
which  is  equivalent  to  an  express  averment  that  the  issue 
was  tried  at  the  time  and  place  aforesaid.  The  next 
objection  is,  that  there  is  no  averment  that  the  plaintiff 
had  a  good  cause  of  action  in  the  original  suit.  It  is  not 
necessary,  in  the  present  case,  directly  to  decide  whether 
such  an  averment  is  material  or  not ;  possibly,  as  the 
attendance  of  a  witness  in  obedience  to  a  subpoena  is  a 
duty  cast  upon  him  by  law,  the  service  of  the  subpoena 
may  of  itself  impose  upon  the  witness  the  duty  of  obe- 
dience. If,  on  the  other  hand,  it  be  not  sufficient  for  the 
party  to  have  brought  an  action,  but  he  must  moreover 
have  had  a  good  cause  of  action  for  bringing  it,  as  appears 
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$1  WhKh  to  be  the  opinion  of  Lord  Lyndhurst  and  Bajfle^t  B.|  in 
MyUett  V,  Hunt^  still  the  averments  in  this  declaration  are 
such  as  wouldj  on  the  authority  of  that  case«  impose  upon 
the  plaintiff  proof  of  the  existence  of  such  good  caoMof 
action.  It  is  here  averred  that  the  attendance  of  tbe 
defendant  was  necessary  and  material  at  the  trials  and 
that  the  documents  in  his  possession  were  material  evi- 
dence for  the  plaintiff*  These  allegations^  according  to 
the  authority  of  MuUett  Y.Huni,  are  sufficient  after  fe^ 
diet.  It  is  suggested  also  that  it  is  not  alleged  that  tbe 
plaintiff  was  nonsuited  through  the  defendant'a  fault  imfjf^ 
and  that  the  cause  may  have  failed  through  the  absence  of 
other  witnesses  as  well  as  of  the  defendant:  but  that 
objection  goes  only  to  the  amount  of  damages ;  for  it 
admits  the  existence  of  a  breach  of  duty,  the  quantom  of 
damage  resulting  from  which  must  be  ascertained  by  tht 
facts  of  the  particular  case.  Upon  the  whole^  therefore, 
I  think  the  declaration  is  good  on  general  demurrer.  A 
further  question  is  then  raised  by  the  facts  appearing  upoo 
the  plea  and  replication,  viz.  whether  an  action  will  lie  at 
all  for  disobedience  to  a  subpcena  requiring  the  attendanee 
of  the  party  on  the  81  st  of  March,  but  not  served  until 
the  Snd  of  April.  Whether  an  attachment  would  bi 
granted  in  such  a  case  is  quite  a  different  question ;  bat 
upon  the  matter  now  before  us,  it  appears  to  me  that  if  tbe 
subpoena  be  served  so  late  as  to  render  compliance  with  it 
on  the  first  day  of  the  assizes  impossible,  yet  as  the  msn- 
date  of  the  writ  is  to  attend  **  from  day  to  day  till  tbe 
cause  shall  be  tried,**  the  duty  of  the  witness  contimiei 
from  day  to  day  until  the  trial.  I  am  of  opinion,  therefore, 
that  the  plaintiff  is  entitled  to  judgment 


Alderson,  B.,  concurred. 


Judgment  for  the  plaintiff. 
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Tripp  and  Othersi  Assignees  of  BbnnetTi  a  Bankrupt^ 

V.  Armitage  and  Others. 

X  ROVER  for  deal  sashes,  linings,  shutters,  boards^  and  b.,  a  builder, 
other  building  materials.    Pleas,  first,  except  as  to  cer-  a.  and  othen, 
tain  doorsj  linings,  boards,  8cc.  specified  in  the  plea,  not  h^^^urio*^ 
guilty ;  secondly,  as  to  the  causes  of  action  to  which  the  ^  erected  by  a 

company  of 

first  plea  was  pleaded,  that  the  plafaitiffs  were  not  possessed  proprietors,  to 
of  their  own  property  as  assignees,  of  the  goods  and  chat*  except  as  to  the 
tels  to  which  the  first  plea  was  pleaded,  or  any  part  thereof^  ^?°°iS?*''*'d 
in  manner  and  form,  &c. ;  thirdly,  as  to  the  causes  of  glazier's  work, 
action  relating  to  the  conversion  of  the  goods  and  chattels  sum,  andcoTe- 
particularly  mentioned  in  and  excepted  by  the  first  plea,  ""^JJJIJ™" 
nayment  into  court  of  129/.,  which  the  plain  tiff  took  out  of  portions  of  the 

.«.     1  ^»  «.  A1.1   ^^'^  wiihln 

court  m  discharge  of  those  causes  of  action.    At  the  trial  certain  specified 
before  Lord  Abinger,  C.  B.,  at  the  last  Gloucestershire  ^^^  i^j^f. 
Assizes,  the  following  appeared  to  be  the  facts  of  the  "^"^  !5  ^'^~ 

^      ^f^  responding 

case: —  dates;  and  that 

In  the  year  1837,  a  company  was  formed  for  the  erection  neglect  to  com- 
of  a  new  hotel  in  Cheltenham,  and  a  deed  was  executed  So^J^^'e 

time  limited, 
be  sboold  forfeit  and  pay  tbe  sum  of  2502.  as  liquidated  damages.  The  agreement  then  contained 
a  daase  empowering  the  trustees,  in  case  (inter  alia)  B.  should  become  Iwnkrnpt,  to  take  posses- 
sion of  the  work  already  done  by  him,  and  to  put  an  end  to  the  agreement,  which  should  be  alto- 
gether null  and  Toid;  and  that  the  trustees,  in  such  case,  should  pay  B.  or  his  assignees  only  so 
nadi  money  as  the  architect  of  the  Company  should  adjudge  to  be  the  Tslue  of  the  work  aetually 
domt  and  fixed  by  B.,  as  compared  with  the  whole  work  to  be  done.  The  course  of  business 
during  the  progress  of  the  work  was  for  tbe  clerk  of  the  works  to  inspect  CTery  article  which  came 
in  under  the  contract,  and  none  were  received  except  on  his  approval.  After  the  works  bad  pro- 
eteded  some  time,  B.  became  bankrupt.  Before  his  bankruptcy,  certain  wooden  sash-frames  had 
bean  delivered  by  him  on  the  premises  of  the  Company,  approved  by  tbe  clerk  of  the  works,  and 
returned  to  B.  for  the  purpose  of  having  iron  pulleys,  belonging  to  the  trustees,  affixed  to  them ; 
and  at  the  time  of  the  bankruptcy,  these  frames,  with  the  pulleys  attached  to  them,  were  at  B.'a 
ahop.  He  afterwards,  but  before  the  issuing  of  the  fiat,  re-delivered  them  to  the  trustees ;  and 
the  aaah-framea  being  afterwards  demanded  of  them  by  B.'s  assignees,  they  gave  an  unqualified 
refusal  to  deliver  them  up. 

Held^  1st,  that  the  property  in  the  wooden  sash-frames  had  not  passed  to  the  trustees  at  the 
tfant  of  the  bankruptcy : 

Sndly,  That  they  were  not  entitled  to  retain  them  under  the  agreement,  as  being  work  already 
dtmt  they  not  having  been  fixed  to  the  hotel;  but  that  even  if  they  were  within  that  clause  of 
the  agieement,  it  could  not  bind  the  assignees,  inasmuch  as  their  right  accrued  on  the  bank- 
ruptcy, whereas  tbe  option  of  the  trustees  was  not  to  be  exercised  until  after  the  bankruptcy: 

Srdly,  Tiiat  the  refusal  of  the  trustees  not  having  been  limited  to  the  pulleys,  the  demand  and 
refusal  were  sufficient  evidence  of  a  conversion  by  them  of  the  wooden  sash-firames,  so  as  to 
CDtitIs  B.'s  aifigneei  to  recover  them  in  trover. 
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Awft.  rf  Pkat9  for  regulating  the  affairs  of  the  Company,  by  which  the 

defendants   were    appointed    trustees.     Advertisements 
having  been  issued  for  tenders  for  building  the  hotel,  the 
bankrupt  Bennett,  who  then  carried  on  business  as  i 
builder  and  timber-merchant  in  Cheltenham,  sent  in  i 
tender,  and  entered  into  a  written  contract  with  the  de- 
fendants, therein  described  as  trustees  of  the  Cheltenhim 
Hotel  Company,  dated  3rd  March,  1837 ;  by  which,  after 
reciting  that  Messrs.  Churchill  and  Mallory  had  agreed  to 
do  the  smith's  and  ironmongery  work,  and  Mark  Barrett 
the  painting,  plumbing,  and  glazing,  by  agreements  of 
even  date  therewith,  and  that  Bennett  had  agreed  todoaD 
the  work,  save  as  aforesaid,  at  the  price  of  15,S81A  8«.4d; 
it  was  witnessed,  that  Bennett  thereby  covenanted  far 
himself,  his  heirs,  executors,  and  administrators,  with  the 
defendants,  that  he  would  build  the  hotel  (except  u 
aforesaid),  and  render  the  same  fit  for  habitation,  to  the 
satisfaction  of  R.  W.  Jearrad  (the  architect  employed  by 
the  defendants)  by  the  times  therein  mentioned,  (ename- 
rating  various  times  by  which  specified  portions  of  the  work 
were  to  be  completed) :  that  should  Bennett  neglect  to 
complete  any  one  portion  of  the  work  by  the  time  thereia 
appointed,  or  several  portions  of  the  works  by  the  timet 
therein  respectively  appointed,  he  should  forfeit  (mdpag 
the  sum  of  2501.,  as  liquidated  damages,  and  the  defend- 
ants should  be  entitled  to  set  it  off,  &c.     The  agreement 
then  contained  the  following  clause : — *'  And  further,  that 
should  the  said  T.  H.  Bennett,  his  executors  or  adomui- 
trators,  at  any  time  or  times,  omit  to  go  on  with  or  neglect 
to  do  the  said  works,  matters,  and  things  hereby  agreed 
to  be  done  by  him,  so  expeditiously  as  he  might  do  in  the 
judgment  of  the  said  R.  W.  Jearrad,  or  the  said  architect 
of  the  said  Company  for  the  time  being,  or  in  ease  the  saU 
T.  H.  Bennett  should  become  bankrupt  or  insolvent,  or 
being  arrested  should  go  togaol,  before  the  said  workshoold 
be  completed  and  finished,  then  and  in  any  or  either  of 


HILARY  TERM,  2  VICT,  689 

such  cases,  it  should  and  might  be  lawful  to  and  for  the  S»eh.  ^  PUatt 
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said  trustees,  their  heirs  or  assigns^  to  take  possession  of 

the  work  then  already  done  by  the  said  T.  H.  Bennett^ 
and  to  avoid  and  put  an  end  to  that  agreement;  and 
thereupon  the  several  clauses  and  agreements  therein  con- 
tained on  the  part  of  the  said  trustees  should  be  abso- 
lutely null  and  void,  to  all  intents  and  purposes  whatso- 
ever ;  and  further,  that  the  said  trustees  should  pay  to 
the  said  T.  H.  Bennett,  his  executors  or  administrators,  or 
his  or  their  assignee  or  assignees,  as  the  case  might  be, 
so  much  money,  and  only  so  much  money,  as  the  said 
R.  W,  Jearrad^  or  other  the  architect  for  the  time  being 
of  the  said  Company,  should  adjudge  to  be  the  fair  worth 
qf  the  work  actually  done  and  fixed  by  the  said  T.  H. 
Bennett^  his  executors  or  administrators,  to  the  hotel,  as 
compared  with  the  whole  work  to  be  done  for  the  said 
price  of  15,381/.  8^.  4c/."  Proviso,  that  should  the  trustees 
require  any  additions  to  or  alterations  in  the  buildings,  or 
the  mode  of  doing  the  same,  and  should  by  writing  under 
the  hand  of  one  of  them,  countersigned  by  Jearrad, 
direct  the  same  to  be  done,  then  such  additions  or  varia- 
tions should  be  made,  but  should  not  in  any  respect  vacate, 
alter,  annul,  or  make  void  the  agreement,  but  the  difference 
caused  by  such  additions  or  variations  should  be  valued 
by  Jearrad,  and  should  be  paid  to  or  allowed  by  Bennett, 
as  the  case  might  be.  The  trustees  then  covenanted  to 
pay  the  money  by  instalments,  at  certain  dates  correspond- 
ing with  the  times  at  which  the  specified  works  were  to  be 
performed.  There  was  also  a  proviso,  making  the  doing 
of  the  works  conditions  precedent  to  payment,  and  the 
architect's  certificate  indispensible.  Certain  additional 
works  were  contemplated  as  the  building  proceeded, 
which  Bennett  also  undertook  at  stipulated  prices.  Pre- 
viously to  the  month  of  September,  1837,  Bennett  received 
the  five  first  instalments  as  they  became  due,  upon  a  certi- 
ficate of  Jearrad,  the  architect,  that  the  work  had  been 
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Awft.  rf  PhoMf  done.    In  that  month,  Bennett,  being  pressed  for  money, 

applied  to  Jearrad  for  advances,  in  anticipation  of  the 
instalments  not  then  due ;  and  being  required  to  gife  ina 
statement  of  the  works  done  in  part  of  the  contract,  lie 
furnished  an  account  containing,  among  other  items,  the 
following : — **  Bricks  on  the  ground  (i.  e.  on  the  hold 
premises),  14pO/.;  joiner's  work  prepared^  IfiOOL^  The 
trustees  thereupon  agreed  that  certain  adTancea  should 
be  made  to  Bennett,  on  the  security  of  all  the  matemb 
which  were  or  should  be  brought  by  him  upon  the  pie* 
mises  during  the  works,  and  he  consequently  obtsinei 
certificates  from  time  to  time  from  Jearrad,  nnder  whieh 
he  received  several  sums  of  money  for  work  not  actoaDj 
done.  During  the  progress  of  the  building,  one  Turn* 
bull  was  the  clerk  of  the  works,  and  the  course  of  bofi- 
ness  was  for  him  to  inspect  every  article  that  came  is 
under  any  of  the  contracts,  and  none  were  received  exeept 
on  his  approval.  Some  sash  frames  for  the  windows  had 
been  sent  in  by  Bennett,  and  approved  of  by  Tumbolf 
and  before  the  bankruptcy,  had  been  again  taken  from  the 
premises  to  a  workshop  of  Bennett's,  for  the  purpoie  of 
having  affixed  to  them  some  iron  pulleys,  which  had  been 
supplied  to  the  defendants  by  Churchman  and  BiaUoiyf 
under  their  contract.  At  the  time  of  the  bankruptcy,  thees 
sash  frames,  with  the  pulleys  affixed  to  them,  were  at 
Bennett's  workshop. 

On  the  22nd  of  November,  Bennett  committed  an  act 
of  bankruptcy,  on  which  a  fiat  subsequently  issued,  and 
the  defendants  were  appointed  his  assignees.    Between 
the  23nd  and  the  25th  of  November,  the  sash  frames,  to 
which  the  pulleys  had  been  so  attached,  and  also  the 
various  articles  excepted  out  of  the  first  plea,  were  deli- 
vered upon  the  premises  of  the  Company.    There  were 
also  on  the  hotel  premises,  at  the  time  of  the  bankraptej; 
a  large  quantity  of  other  materials  which  had  been  sent  io 
from  time  to  time  by  Bennett,  and  which  had  been  ap- 
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proved  of  by  Turnbull,  and  were  in  a  prepared  state,  but  Bstek.  qf  Hmw, 
not  yet  fixed.  On  taking  an  account  between  the  value 
of  the  work  actually  done  and  fixed  at  the  time  of  the 
bankruptcyi  and  the  money  received  by  Bennett  up  to 
that  timCj  it  appeared  that  he  had  been  paid  in  advance 
about  800/.  beyond  the  value  of  such  work.  The  present 
action  was  brought  by  the  assignees  to  recover  the  value 
of  the  materials  which  were  upon  the  premises,  unfixed, 
at  the  time  of  the  bankruptcy,  of  the  sash-frames,  and  of 
the  other  materials  delivered  on  the  premises  after  the 
bankruptcy.  These  last,  however,  were  satisfied  by  the 
199L  paid  into  Court  and  taken  out  by  the  plaintiffs.  Oh 
the  materials  delivered  before  the  bankruptcy  the  defend- 
ants claimed  a  lien,  as  being  the  security  on  the  faith  of 
which  the  advances  had  been  made  by  Jearrad  to  the  bank- 
rupt; and  they  also  claimed  the  property  in  the  sash- 
frames,  as  being  specific  articles  which  had  been  appro* 
priated  by  them,  and  approved  on  their  part  by  Turnbull, 
and  to  which  their  pulleys  had  been  attached.  The  only 
evidence  of  a  conversion  of  the  sash  frames  was  a  demand 
and  refusal,  the  demand  not  being  limited  in  terms  to  the 
wood- work  of  the  frames.  The  value  of  the  frames  with  the 
pulleys  was  9/.  5^. ;  of  the  pulleys,  1/.  9^.  The  learned 
Judge  directed  the  jury,  that  if  the  advances  were  made 
to  Bennett  on  the  understanding  and  agreement  that  the 
materials  brought  upon  the  premises  should  be  considered 
asapledgefor  those  advances, they  should  find  a  verdict  for 
the  defendants:  and  he  intimated  an  opinion  thst  the  sash- 
frames  had  been  so  far  specifically  appropriated  to  the 
defendants  as  to  prevent  the  plaintiffs  from  recovering  in 
respect  of  them.  The  jury  found  a  verdict  for  the  defend- 
ants, and  the  learned  judge  gave  the  plaintiffs  leave  to  move 
to  enter  a  verdict  for  9/.  5^.,  the  value  of  the  sash  frames. 

Talfourd,  Serjt.,  having,  on  a  former  day  in  this  term, 
obtained  a  rule  nisi  accordingly, 


HILARY  TERM,  3  VICT, 


69S 


plied  with.     And  Tindal,  C.  J.,  there  says — **  If  the  wag-  ^*ch.  •/  PUat, 

1839 
gon  had  been  completed  and  ready  for  delivery,  and  the 

defendant  iiad  then  sent  a  workman  of  his  own  to  perform 
any  additional  work  upon  it,  sucli  conduct  on  the  part  of 
the  defendant  might  have  amounted  to  an  acceptance." 
But  no  question  arises  on  the  Statute  of  Frauds  in  the 
present  case:  first,  because  there  is  here  a  note  in  writing 
suiBcient  to  satisfy  the  statute;  secondly,  the  payment 
of  the  first  instalment  was  part  payment  of  all  that  was  to 
be  paid  under  the  contract;  but  thirdly,  this  is  not  purely 
a  contract  for  the  sale  of  goods,  within  the  meaning  of  the 
statute.  There  may  be  a  contract  under  which  chattels 
are  furnished,  which  is  not  a  contract  of  sale;  as  in  the 
case  of  board  and  lodging  at  so  much  per  week.  So,  this 
is  a  contract  for  work  and  labour  to  be  done  upon  mate- 
rials which,  when  complete,  are  to  become  the  property 
of  the  defendants;  but  it  is  not  properly  a  contract  for  the 
sale  of  goods.  [Parke,  B. — The  contract  is  to  make  these 
several  things,  and  to  put  them  up  in  the  hotel,  and  then 
the  bankrupt  is  to  be  paid  one  entire  sum  for  the  whole 
work.  The  contract,  therefore,  is  not  complete  with  refe- 
rence to  these  sash-frames,  until  they  arc  fixed  to  the 
house,  and  made  part  of  the  freehold.  Suppose  Ben- 
nett's shop  had  been  burnt  with  the  frames  in  it,  whose 
would  have  been  the  loss?]  The  articles  having  been 
actually  approved  and  appropriated  by  the  defendants, 
they  could  not  have  called  upon  Bennett  to  furnish  others 
in  case  of  their  destruction.  As  soon  as  the  approval  of 
Turiibull  was  given,  and  the  frames  were  combined  with  the 
pulleys,  whicii  undoubtedly  were  the  property  of  the  de- 
fendants, there  was  a  designation  of  the  specific  articles 
to  which  the  previous  general  contract  was  to  apply,  and 
the  property  passed.  The  criterion,  however,  as  to  the 
risk  by  fire  is  not  perfect:  it  docs  not  follow  that  because 
a  party  is  the  owner  of  goods,  they  are  necessarily  at  his 

VOL.  V.  AAA  M.  W. 
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Exek.  •/  Pleat,  risk:  see  Bailey  v.  Cuherwell  (a).    The  rule  of  law  to  be 
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collected  from  the  cases  on  this  subject  is,  that  wherettr 

the  article  which  is  the  subject  of  the  contract  is  identi- 
fied, either  in  the  contract  itself,  or  afterwards  bj  the  as- 
sent and  approval  of  the  parties,  the  property  passes: 
Atkinson  v.  Bell{b),  Woods  v.  Rvisell  (c),  EUiott  t.  jy 
bus  ((/),  Clarke  v.  Spence  (^),  Rohde  ▼.  Thwaiies  (/^ 
Sparkes  v.  Marshall  (g).  [Parke,  B. — In  all  those  caia 
there  was  a  bargain  for  the  specific  article;  here  there  bai 
been  none.  The  parties  here  had  no  intention  of  makbg 
any  such  bargain ;  the  contract  merely  is,  that  the  builder 
is  to  do  the  necessary  work  of  his  department  for  the 
house].  It  is  immaterial  to  tlie  application  of  the  rule  of 
law,  whether  the  contract  is  solely  and  properly  for  the 
sale  of  goods  or  not.  This  was  not  a  contract  to  build  t 
house;  but,  inter  alia,  to  furnish  sash-frames;  the  cea- 
tract  could  not  be  performed  without  furnishing  theft 
Then  they  were  appropriated,  by  being  incorporated  with 
the  defendants'  iron-work,  and  approved  by  the  party  n^ 
minated  by  them  for  that  purpose. 

But,  secondly,  the  defendants  are  entitled  to  retain 
these  articles  under  the  terms  of  their  ac^reement  wilh 
Bennett.  The  payment  to  him  is  to  be  measured  in  t 
particular  way  ;  then  in  case  of  (amongst  other  things)  hii 
beconiing  bankrupt,  as  to  the  work  done^  vtheiher  Jixedcit 
not,  the  assignees  are  empowered  to  take  possession  of  it» 
and  to  rescind  the  agreement.  By  rescinding  the  agree- 
ment, they  part  only  with  their  right  to  have  the  woih 
^xed  by  the  bankrupt.  And  this  is  the  reasonable  ooo- 
struction  of  the  agreement ;  since  otherwise   the  thufi 

(a)  8  B.  &  Cr.  452,  454.  (c)  4  Ad.  &  £.448 ;  6  Nef.&tf. 

(h)  8    Id.  277;    2  Man.  &  R.  399. 

292.  (/)  6  B.  &  Cr.  388;9D.&B- 

(c)  5  B.  1^  Aid.  942  ;  1  D.  &  R.  293. 
5S7.  (g)  2  Bing.  N.  C.  761;3  Scott, 

(d)  lOBin^.5l2;4M.&.Siolt.  172. 
339. 
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would  become  useless,  and  the  labour  would  have  &«*•  ^  i^mvi 
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been  thrown  away.    Nor  could  the  clause  be  intended  to 

apply  to  the  work  actually  fixed,  since  the  defendants 
were  already  in  possession  of  that  But  inasmuch  as  the 
only  part  of  the  work  by  which  the  proportion  of  payment 
could  properly  be  ascertained  was  that  fixed  to  the  pre- 
mises, it  is  provided  that  they  shall  pay  only  so  much  as 
shall  be  adjudged  to  be  the  proportionate  value  of  the 
work  actually  €hne  and  fixed.  This  construction  is 
strengthened  by  the  previous  provision  for  the  forfeiture 
of  iSOL  as  liquidated  damages,  in  case  of  non-completion 
of  the  work  within  the  limited  periods ;  both  are  provi- 
sions in  favour  of  the  defendants :  by  the  former  they 
guard  themselves  against  a  ro/tm/ory,  by  the  latter  against 
an  involuntary^  abandonment  of  the  work  before  its  com- 
pletion. If  the  first  branch  of  this  clause  stood  alone,  the 
defendants  would  be  bound  to  pay  for  work  done,  though 
not  fixed ;  but  that  responsibility  is  limited  by  the  subse- 
quent words ;  and  it  is  reasonable  that  the  defendants 
should  be  at  liberty  to  take  possession  of  the  work  done, 
but  not  fixed,  without  payment;  since  other  persons' 
work  would  have  been  incorporated  and  wrought  up  with 
it,  and  the  defendants  must,  in  the  case  of  bankruptcy,  be 
great  losers  at  all  events. 

But,  thirdly,  at  all  events  the  whole  of  the  sash-frames, 
as  demanded,  did  not  belong  to  the  plaintiflTs  as  assignees 
of  Bennett;  and  if  the  defendants  were  tenants  in  common 
with  them,  or  had  any  interest  in  the  chattel,  the  plaintiffs 
cannot  recover.  Now  here  the  defendants'  pulleys  were 
lawfully  combined  with  the  wood-work,  under  a  contract 
which  the  bankrupt  was  bound  to  perform :  the  defendants 
were  bound  to  furnish  the  pulleys,  the  bankrupt  to  furnish 
the  wood  to  be  combined  with  them.  Suppose  three- 
fourths  of  the  wood  were  the  defendants',  and  the  bank- 
rupt had  worked  up  one-fourth  of  his  own  wood  with  it, 
could  it  be  said  that  the  whole  would  vest  in  him  ?    The 
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Eseh.  of  Pleas,  pullevs.  when  put  in,  became  an  intec[ral  part  of  the  whole 
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frame,  and  it  cannot  he  said  that  the  defendants  have  no 

interest  in  the  article  so  combined.  If  they  have  any 
interest,  there  is  no  conversion  by  their  merely  taking  ind 
using  it,  if  they  do  not  sell  or  destroy  it :  Fenningt  v.  lari 
Grentille  (a).  A  demand  and  refusal  is  in  such  case,  there- 
fore, no  evidence  of  a  conversion.  And  this  derence  may 
be  taken  under  the  plea  of  not  guilty  :  Slancliffe  v.  //orrf- 
wick{b).  So  also,  the  possession  denied  by  the  second  plet 
means  a  possession  as  against  the  defendant :  Own  v. 
Knight  {c).  Where  the  defendant  has  a  lien  or  other  qua- 
lified right  in  the  chattel,  and  insists  upon  it,  or  when  bebu 
only  dealt  with  the  article  in  a  manner  which  lie  was  entitled 
to  do  in  exercise  of  such  right,  that  is  not  a  conversion,  ifl 
the  sense  in  which  it  is  necessary  that  it  should  be  denied  bj 
a  special  plea,  under  the  new  rules :  Verrali  v.  RobiHSOM{ij* 
In  HartJ'ort  v.  Jones  (e),  it  was  held  that  a  special  plet  in 
trover,  setting  up  a  lien  for  salvage,  was  bad  .because  it  did 
not  confess  a  conversion,  and  therefore  amounted  to  the 
general  issue.  And  the  new  rules  give  no  new  meaning 
in  law  to  the  word  conversion^  but  only  require  that  that 
which  amounts  in  fact  to  a  conversion  shall  be  denied 
specially. 


R.  V.  Richards^  (with  whom  were  I'cUfourd^  Serjt.,  tod 
fV.  J.  Alexander^  in  support  of  the  rule,  was  desired  to 
confine  himself  to  the  two  points,  as  to  the  construction  of 
the  agreement,  and  the  effect  of  the  partial  interest  of  the 
defendants  in  the  frames. — The  case  for  the  plaintiflt  was 
rested  at  the  trial  mainly  on  the  ground  that  the  propertj 
in  the  goods  bad  not  passed  under  the  agreement,  and 
that  the  whole  frames,  with  the  ironwork  attached,  being 
on  Bennett's  premises  at  the  time  of  the  bankruptfv, 
passed  to  his  assignees  as  being  in  his  order  and  dispoai* 


(u)  1  Taunt.  IMI. 
(6)  2  C.  M.  &  R.  1. 
(c)  4  Din.i;.  N.  C.  54. 


{d)  2  C.  M.  &  R.  495. 
(e)  Lord  Rayin.  add. 
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tion.  The  defendants  handed  over  the  iron-work  to  him.  and  B*ch.  of  puas, 

1839. 
permitted  him  to  work  it  up  into  his  own  wood.     If  they 

allow  him  so  to  use  their  materials  as  that  the  world  would 
give  credit  to  him  upon  the  faith  that  they  were  his  own^ — 
although  they  may  not  be  in  his  possession  for  the  purpose 
of  sale — the  case  falls  within  the  bankrupt  act.  The  ques- 
tion then  isj  whether  these  goods  were  bound  by  the  con- 
tract, so  as  not  to  be  in  the  order  and  disposition  of  the 
bankrupt.  Now  the  construction  of  the  agreement  con- 
tended for  on  the  other  side  would  be  very  inconvenient, 
and  might  be  very  unjust:  since  materials  worth  only  10/. 
might  be  actually  fixed,  but  work  of  the  value  of  500/. 
might  be  all  finished  preliminary  to  the  building,  and  upon 
that  construction  the  trustees  would  get  all  the  latter  for 
nothing  :  and  that,  not  merely  on  the  bankruptcy  of  Ben- 
nett, but  even  on  his  going  to  gaol,  though  but  for  a  single 
day.  But  the  words  of  the  contract  are  clear :  there  is  no 
provision  for  making  sash-frames ;  the  work  provided  for  is 
the  Jixing  sash-frames,  with  the  other  builder's  work; 
therefore  the  work  is  not  done  until  fixed.  If  Bennett 
wilfuUt/  omits  to  complete  the  work,  he  is  to  pay  a 
specified  penalty  ;  but  if,  without  wilful  default,  he  is 
unable  to  complete  it,  the  trustees  have  the  option  of 
rescinding  the  contract,  paying  for  the  work  done,  without 
his  being  subject  to  any  penalty.  But  the  reasonable 
construe  tionis,  that  allthat  they  take  they  should  pay  for. 
It  is  next  said  that  the  defendants'  interest  in  the  com- 
pleted chattel,  which  entitles  them  to  the  possession  of  it 
as  much  as  the  plaintiff,  is  an  answer  to  the  action.  But 
it  was  admitted  at  the  trial  that  the  demand  and  refusal 
amounted  to  a  conversion,  otherwise  the  plaintiffs  would 
have  been  entitled  to  go  to  the  jury  as  to  the  intent  with 
-which  the  frames  were  taken.  But  if  the  possession  of  the 
Hfood^work  belongs  to  the  plaintiffs,  that  is  sufficient  to  en- 
title them  to  recover.  The  declaration  is  only  for  the  deal 
,  sash  frames,  and  docs  not  include  the  iron  pulleys  at  all. 
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jbpeft.  rf  Pkut  The  defendants  might  have  remoTed  the  iron*work«  whick 
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was  a  mere  adjunct,  and  restored  the  frames  themselfts. 

[He  was  then  stopped  by  the  Court.] 

Lord  Abxnger,  C.B. — I  have  been  much  disposed,  I 
confess,  to  endeavour  to  find  some  possible  ground  for 
sustaining  the  verdict,  because  I  consider  this  to  be  one  of 
the  hardest  cases  that  ever  occurred.  The  defendants 
undoubtedly  intended  to  pay  money  into  court  to  coverall 
matters  on  which  there  was  any  doubt,  and  to  rest  only 
upon  a  defence  which  was  perfectly  clear :  and  on  a  great 
part  of  their  case,  amounting  to  several  hundred  pounds, 
they  did  make  out  a  clear  defence ;  but  there  unfortu* 
nately  occurred  this  little  omission  with  respect  to  these 
sashes,  which  has  given  rise  to  the  whole  question  now 
in  dispute.  The  case  has  been  very  ably  and  ingeniontly 
argued  by  Mr.  Mauley  but  I  cannot  at  all  adopt  the 
first  ground  he  has  taken ;  namely,  that  by  reason  of  the 
approbation  of  TurnbuU,  the  clerk  of  the  worksi  and  the 
application  of  the  pulleys  sent  by  the  defendants  to  be 
fixed  to  the  sashes,  the  property  was  appropriated  to  the 
defendants.  My  reason  for  not  acceding  to  that  argih 
ment  is  shortly  this ;  that  this  is  not  a  contract  for  the 
sale  and  purchase  of  goods  as  moveable  chattels ;  it  is  a 
contract  to  make  up  materials,  and  to  fix  them ;  and  until 
they  are  fixed,  by  the  nature  of  the  contract,  the  property 
will  not  pass.  It  is  said  that  although  the  contract  be 
general  in  the  first  instance,  yet  it  may  become  by  eir> 
cumstances  specific ;  that  although  a  man  may  agree  to 
buy  goods  generally,  and  on  the  part  of  the  vendor  the 
contract  may  be  complied  with  by  supplying  any  goods  he 
chooses  of  the  description  named,  yet  if  particular  goods 
be  afterwards  pointed  out  and  designated  between  the 
parties,  the  contract  is  thereby  modified,  and  becoons 
then  an  undertaking  to  supply  the  specific  goods,  the 
property  in  which  thereby  passes  to  the  vendee.    But 
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this  18  not  a  contract  to  purchase  goods  at  all — it  is  a  Stck.  •/  p<im, 
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contract  for  several  works  to  be  done.     Wherever  the     ,. !_ 

property  of  the  goods  passes  by  the  contract,  and  has 
become  vested  in  the  purchaseri  if  they  are  destroyed  by 
any  accident,  the  purchaser  would  be  responsible.  But  I 
think  we  cannot  say,  that  if  these  sashes  had  been  des- 
troyed, the  purchasers,  that  is,  the  defendants,  would 
have  borne  the  loss :  they  are  not  bound  by  the  contract 
to  pay  for  any  thing  till  it  is  put  up  and  fixed  ;  and  if  des- 
troyed by  fire,  or  in  any  way  abstracted  from  the  premises, 
without  the  fault  of  the  builder,  he  would  surely  have  a  right 
to  recover  the  value  of  such  goods  from  the  defendants.  I 
think,  therefore,  that  from  the  nature  of  this  contract  the 
property  remained  in  the  bankrupt,  although  the  goods 
had  been  approved  of  by  the  defendants.  That  approval 
does  not  mean  the  assent  of  the  parties  to  take  the 
article  and  pay  for  it  at  once,  but  merely  the  ap- 
proval of  it  as  a  proper  thing  to  be  put  up.  The  next 
point  was,  whether,  under  tlie  contract  itself,  this  was 
work  done,  of  which  the  trustees  could  take  possession. 
Now,  even  if  the  contract  could  bear  the  interpretation 
which  Mr.  Greaves  put  upon  it,  that  it  was  intended  that 
the  trustees  should  take  all  the  materials  brought,  upon 
the  premises  and  ready  for  fixing,  yet  I  am  of  opinion  that 
that  was  not  a  contract  which  would  bind  the  assignees  of 
Bennett.  Supposing  these  to  be  manufactured  goods,  and 
in  the  possession  of  the  bankrupt  at  the  time  of  his  bank- 
ruptcy, the  question  is,  whether  the  contract  he  has 
made,  that  such  goods  shall  become,  in  case  of  his  bank- 
mptcy,  the  property  of  other  parties  if  they  so  choose,  is  a 
binding  contract  on  his  assignees.  I  think  it  is  not.  The 
hankrupt  has  no  power  to  make  a  contract,  which,  after  his 
bankruptcy,  shall  vest  in  other  persons  the  property  which, 
upon  his  bankruptcy,  vested  in  his  assignees.  At  the 
moment  of  the  act  of  bankruptcy,  the  assignees  are  en- 
titled to  all  he  was  then  possessed  of;  and  yet  it  is  not 
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Exeh,  (^  Pleat,  until  tlicn  that  the  defendants  are  to  exercise  an  optioi^ 

whether  they  will  take  the  property  or  not.     Then  come 
the  remaining  question,  whether,  as  the  pulleys  belongir^* 
to  the  defendants  were  fixed  in  the  sas^hes,  they  had  ^ 
right  therefore  to  take  possession  of  the  sashes,  and  f^ 
carry  them  away ;  or,  liaving  done  so,  whether  they  ha(/« 
right  to  refuse   to  deliver   them  up  on  a  demand  made 
afterwards.  Now,  the  demand  was  not  made  of  the  pullejs 
inside  the  sashes,  but  only  of  the  sashes.     But  let  us  see 
whether   there  was  not  sufficient  evidence  to  go  to  ihe 
jury  of  a  conversion  by   the   first   taking.     The  defend- 
ants took  possession  of  them  as  of  their  own  property: 
the   distinction  as   to  the  right  they  might  have  to  the 
pulleys  never  occurred  to  them,  but  they  took  possession 
of  the  whole  as  having  a  right  to  do  so.     But  supposing 
they  had  discovered  afterwards  that  they  had  no  such  un- 
qualified right,  if,  when  the  assignees  made  their  demand 
of  the  frames,  the  refusal  had  been  a  qualified  one,  on  the 
ground  that  the  .pulleys  were  attached  to  them,  it  might  be 
different :  but  as  the  refusal  was  general,  to  deliver  the 
sash  frames,  inter  alia,  I  think  that  must  be  taken  to  be  a 
refusal  to  deliver  the  sash  frames  themselves  in  any  state. 
That  would  be  sufficient  evidence  of  the  conversion.  Upon 
these  grounds,  I  think  the  rule  must  be  made  absolute  to 
enter  a  verdict  for  the  value  of  the  sash  frames. 


Parke,  B. — I  entirely  concur.  With  respect  to  the 
first  point,  which  has  been  insisted  upon  at  so  much 
length,  and  with  so  much  ingenuity  and  ability,  by  Mr 
MaulCf  I  think  the  answer  is  a  very  short  one.  I  admit 
that  the  cases  wiiich  have  been  cited  and  commented  upon 
by  him  are  perfectly  good  law  :  but  there  is  one  most  mate- 
rial distinction  between  them  and  the  present,  viz«,  that  in 
all  those  cases  there  was  a  contract  with  respect  to  a  parti- 
cular chattel,  which  bv  the  contract  was  to  become  the 
property  of  the  person  taking  it,   under  certain  circum- 
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stances :  but  in  this  case,  there  is  no  contract  at  all  with  Etch,  iff  Pi§tut 

1839 
respect  to  these  particular  chattels — it  is  merely  parcel 

of  a  larger  contract.  The  contract  is,  that  the  bankrupt 
shall  build  a  house ;  that  he  shall  make^  amongst  other 
things,  window*frames  for  the  house,  and  fix  them  in  the 
house^  subject  to  the  approbation  of  a  surveyor :  and  it 
was  never  intended  by  this  contract,  that  the  articles  so  to 
be  fixed  should  become  the  property  of  the  defendants, 
until  they  were  fixed  to  the  freehold.  It  is  said  that  the 
approbation  of  the  surveyor  is  sufficient  to  constitute  an 
acceptance  by  the  defendants ;  but  that  approbation  is 
not  given  eo  animo  at  all ;  it  is  only  to  ascertain  that  they 
are  such  materials  as  are  suitable  for  the  purpose ;  and  not- 
withstanding that  approval,  it  is  only  when  they  have  been 
put  up^  and  fixed  to  the  house,  in  performance  of  the  larger 
contract^  that  they  are  to  be  paid  for.  That  appears  to 
me  to  be  a  sufficient  answer  to  the  first  and  principal  point 
which  has  been  argued  by  Mr.  Maule  against  the  rule. 
Then  remain  the  other  questions  upon  which  my  Lord  Chief 
Baron  has  already  made  some  observations.  The  first  turns 
upon  the  construction  of  the  contract :  whether  the  trus- 
tees were  or  were  not  entitled  to  say  that  the  sash  frames, 
which  were  in  the  shop  of  the  bankrupt,  and  to  which  their 
pulleys  had  been  then  applied,  were  within  the  meaning 
of  the  contract,  as  work  done,  of  which  they  might  take 
possession.  Now,  upon  looking  at  the  several  clauses  of  the 
contract^  I  have  satisfied  my  mind  that  these  were  not  works 
done,  within  the  contemplation  of  the  parties.  In  order 
to  understand  what  is  the  meaning  of  the  ''  work  done,'* 
we  must  look  to  see  what  arc  the  works  contracted  to 
be  done :  which  is  not  merely  to  prepare  the  windows,  &c. 
to  the  satisfaction  of  the  surveyor,  but  to  make  tlicm,  and 
to  fix  them,  when  made,  to  the  houi^e.  And  this  construc- 
tion is  certainly  in  accordance  with  the  justice  of  the  case. 
Bankruptcy  is  n  misfortune — it  is  no  longer  considered  in 
law  as  a  crime;  it  is  not  hke  a  wilful  non-performance  of 
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jMk.  ti  PUti,  the  contract,  so  as  to  enable  tlie  defendants  to  get  more 
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than  they  pay  for :  they  are  only  to  pay  for  the  work 

completed  and  fixed,  and  they  ought  to  take  no  more 
than  they  are  bound  to  pay  for.  That  seems  to  roe  to  be 
the  just  and  equitable  view  of  the  contract,  and  I  tliere- 
fore  think  that  under  this  agreement,  the  defendanti 
had  no  right  at  all  to  take  the  sashes,  and  that  they  were 
bound  to  deliver  them  up  again  upon  demand.  I  am  alio 
strongly  inclined  to  agree  with  the  observations  of  my 
Lord,  that  even  if  this  clause  of  the  contract  was  meant  to 
embrace  movable  goods,  yet  as  it  is  a  contract  condition- 
ally entered  into,  and  to  be  acted  upon  at  the  option  of 
the  trustees,  ajier  the  bankruptcy,  how  can  it  be  said  the 
goods  do  not  belong  to  the  bankrupt  ai  the  time  of  hit 
bankruptcy?  It  is  not  as  if  it  were  the  case  of  a  fixed 
bargain  before  the  bankruptcy,  giving  certain  intemt 
in  these  chattels  to  the  defendants,  and  which  the  assignee! 
must  take  subject  to  that  interest;  but  it  is  uncertiia 
whether  the  option  of  the  defendants  will  be  exercised  or 
not,  and  in  the  meantime  the  effect  of  the  bankruptcy  is 
to  transfer  the  property  to  the  assignees.  But  further,  (as 
we  are  in  this  case  to  take  into  consideration  all  the 
facts,  and  to  give  such  opinion,  in  consequence  of  the 
reservation  of  the  Lord  Chief  Baron,  as  a  jury  would),  it 
seems  to  me  that  the  wooden  sash-frames  must  be  coiui* 
dered  as  being  in  the  apparent  ownership  of  the  bankrupt, 
and  that  on  that  ground  also  they  passed  to  the  assignees: 
whether  the  pulleys  would  also  pass  to  them  is  a  dif* 
ferent  question,  but  that  it  is  unnecessary  to  consider. 
The  next  question  is,  whether  in  this  case  there  has  been 
any  conversion*  Upon  the  view  I  take  of  this  contract,  the 
original  agreement  between  the  parties,  in  the  event 
that  has  happened,  has  been  dissolved,  and  therefore 
as  to  all  the  materials  proved  to  be  furnished  for  this 
building,  the  parties  remain  in  statu  quo ;  then  there  is  a 
window-frame  which  belongs  to  the  party  who  furnished  it, 
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and  there  are  pulleys  which  have  been  put  into  it  by  the  par*  JMl  pf  PUmt» 

ties  for  whose  use  it  was  made,  and  which  belong  to  them. 

Looking  to  the  nature  of  the  chattels^  I  should  say  that  here 

the  frame  was  the  principal,  and  the  pulleys,  which  are  of 

much  less  value,  are  to  be  considered  merely  as  accessary ; 

and  the  parties  remaining  in  statu  quo,  the  only  right  of 

the  defendants,  the  owners  of  the  pulleys,  is  to  have  them 

back.  Now  as  in  this  case  we  are  to  put  ourselves  into  the 

situation  of  the  jury,  and  to  say  what  verdict  they  ought 

to  have  found,  it  appears  that  not  only  has  there  been  a 

demand  of  the  sash-frames,  but  we  have  also  the  fact  of 

the  whole  frames  being  taken  away  bodily  from  the  shop 

of  the  bankrupt  to  the  premises  of  the  defendants ;  that 

was  an  act  inconsistent  with  the  exercise  of  the  defendant:^* 

rightj  which  was  merely  to  sever  their  pulleys  from  the 

frames.     It  then  appears,  that  although  a  convenient  time 

had  elapsed  to  exercise  that  right  of  severance,  there  was  a 

demand  of  the  frames,  and  an  unqualified  refusal  to  deliver 

ihem*    That  was  ample  evidence  to  satisfy  the  jury  that 

the  frames  were  not  taken  away  in  the  exercise  of  the 

defendants'  right.     It  seems  to  me,  therefore,  that  the 

conversion  is  made  out. 

GuaNEY,  B. — I  am  of  the  same  opinion.  It  is  clear, 
upon  this  contract,  that  the  property  in  the  frames  had 
not  passed  out  of  the  bankrupt  to  the  defendants.  They 
bad  therefore  no  right  to  take  possession  of  these  frames; 
they  had  only  a  right  to  sever  the  pulleys  from  the  frames, 
which  they  have  not  done,  but  have  possessed  themselves 
of  both ;  and  they  make  their  own  default  in  not  severing 
Ae  one  from  the  other,  the  ground  of  their  refusal  to  de- 
fiver  up  that  which  the  assignees  were  entitled  to. 

Rule  absolute  to  enter  a  verdict  on  so  much 
of  the  declaration  as  applied  to  the  sash- 
frames;  damageS|7iL  16«. 
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Bxch.  of  Pleat, 
1839 

V  Alderman  and  Wife  v.  Neate  and  Others. 

By  a  written  in-  AsSUMPSIT.— The  declaration  stated  that  Edward 
stamped  with  a  Sheppard  was  seised  in  fee  of  a  certain  messuage  and 
lease  sump,  and  premises  Called  the  Three  Tuns  Inn,  in    the   parish  of 

dated  the  26th      ^  . 

of  February,       Hungerford,  in  the  county  of  Wilts,  and  that  being  so 

1782     E    S 

being  seised  in  seised  as  aforesaid,  the  said  Edward  Sheppard  theretofore, 
fee  of  a  house     ^^  ^.jj  ^^  j,,g  gg^j^  j      ^f  February,    1782,  demised  and 

and  premises,  '  •'  ^ »  * 

agreed  to  dc-      \qi  the  said  messuage  and  premises  to  Charles  Dalbiac  and 

mise  and  let 

them  to  a  com-  others,  in  trust  for  the  inhabitants  at  large  within  the 
Mrish  ofV,"  parish  of  Hungerford,  in  the  counties  of  Berks  and  Wilts, 
and  the  commit-  ^„j  ([^^^  jj^^  gaid  Charles  Dalbiac  &c.,  did  thereby  accept 

tee  agreed  to  ac-  ^  . 

ceptand  take  and  take  of  the  said  Edward  Sheppard  the  said  messuage 

purpose  of  con-  and  premises   with   the  appurtenances,   which  said  mes- 

Intoa*  oor"  suage  and  premises  were  intended  to  be  converted  into  a 

house  for  the  poor-liousc,  for  the  use  of  the  said  parish  of  Hungerford : 

use  of  the  parish  ... 

of  H.;  to  hold      to  hold  the  same  unto  the  said  C.  Dalbiac,  &c.,  in  trust 

to  the  said  com-  #•  •  t    r  »•*  i»i_  a.i_  •    j 

mittee  in  trust  ^^  aroresaul,  for  a  certain  term  which  was  then  unexpired, 
as  aforesaid,  upon  and  subject  amongst  others  to  the  following  terms, 
day  of  March      (that  is  to  say) ;  that  they  the  said  Charles  Dalbiac,  &c, 

then  next  com-       lui  ^r-i  j  ••  ij 

ing  for  the  term  should  keep  the  Said  messuage  and  premises  m  good  and 
years"  ait  t'hT  sufficient  repair  during  the  said  term.  The  declaration  then 
dear  yearly  rent  stated,  that  the  said  Charles  Dalbiac,  &c.,  did  afterwards, 

of  27 L,  payable 

half-yearly:  and  to  wit,  on  the  Soth  of  March,  1782,  enter  into  and  upon 

the  committee      ^i.  *  i  j  •  i    i_  j 

agreed  to  pay  ^"^  ^^^^  messuage  and  premises,  and  became  possessed 

the  rent,  and  to  thereof  for  the  said  term  so  to  them  granted  as  aforesaid, 

mises  in  good  in    trust   as   aforesaid,   as   tenants    thereof  to   the  said 

repair  during  Edward  Sheppard  upon  the  terms  aforesaid,  and  that  the;, 

the  term.     It 

was  also  agreed  that  a  lease  and  counterpart  of  the  premises  should  be  prepared  and  ezecatod 
on  or  before  the  first  of  January  then  next,  with  covenants  and  ngreementi  pursuant  to  ibst 
contract,   and  such   other  general  clauses  as  are   usually  contained  in  leases :  and  there  vu 
a  proviso,  that  in  case  the  committee  or  their  successors  should  think  it  a  more  eligible  p\av 
purchase  the  premises  in  fee  at  the  price  of  420/.,  that  then  he  the-  lessor  should  convey  chenK- 
cordingly.   No  lease  was  ever  executed,  but  the  premises,  from  the  date  of  the  instromcot,  werr  vsed 
as  a  poor-house  for  the  parish  of  H.,  and  the  church-wardens  and  overseers  for  the  time  beiof 
of  that  parish  paid  the  rent  to  £.  S.  and  his  representatives.     In  an  action  of  assumpsit  jftisK 
the  parish  oflScers  for  the  time  being  of  the  parish  of  H.,  for  non>repair  of  the  premises:— ^^ 
first,  that  the  agreement  operated  as  a  demise  for  the  term  of  ninety- nine  years,  and  not  as  s  m^ 
agreement  for  a  lease ;  secondly,  that  the  lease  vested  in  the  overseers  of  :he  poor  by  force  of  (^ 
Stat.  59  Geo.  3,  c.  12,  s.  17,  and  that  the  defendants  were  liable. 
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in  consideration  of  the  said  demise^  and  that  they  had  so  &>«*•  rf  ^'mu* 
become  tenants  as  aforesaid,  promised  the  said  Edward  '  ^ 

Sheppard  to  keep  the  said  messuage  and  premises  in  good  Aldeeman 
and  sufficient  repair  during  the  said  term.  The  declar-  neatb. 
ation  then  averred,  that  the  premises  were  converted  into 
a  workhouse  for  the  use  of  the  said  parish  of  Hun- 
gerford  :  and  that  Edward  Sheppard,  being  seised  of 
the  reversion  of  the  said  premises  in  his  demesne  as 
of  fee,  died  on  the  2nd  of  September,  1800,  leaving  the 
plaintiff  Margaret,  his  daughter  and  only  child  and 
heiress  at  law,  him  surviving,  whereupon  and  whereby  the 
said  plaintiff,  Margaret,  became  seised  of  the  reversion  of 
the  said  demised  premises  iii  her  demesne  as  of  fee; 
and  being  so  seised,  she,  on  the  21st  of  June,  1801, 
married  the  plaintiff  Charles  Alderman,  and  thereupon 
th  e  said  plaintiffs  became  and  then  were  seised  in  fee,  in 
right  of  the  said  Margaret,  of  and  in  the  reversion  of  the 
said  premises.  The  declaration  then  alleged,  that  during 
the  continuance  of  the  said  term,  and  after  the  31st  of 
March  1819,  to  wit,  on  the  first  day  of  April  in  that  year, 
the  then  churchwardens  and  overseers  of  the  poor  of  the 
said  parish  of  Hungerford  entered  into  and  upon  the  said 
demised  premises^  with  the  appurtenances,  and  became 
possessed  thereof  for  tiie  use  and  benefit  of  the  said 
parish,  and  then  accepted  the  same  for  and  on  behalf  of 
the  said  parish  of  Hungerford,  for  the  residue  and  re- 
mainder of  the  said  term ;  and  then,  as  such  church- 
wardens and  overseers  of  tlie  poor  as  aforesaid,  became 
and  were  possessed  of  the  residue  and  remainder  of  the 
said  term,  for  and  on  behalf  of  the  said  parish,  upon  and 
subject  to  the  terms  aforesaid,  and  the  said  residue  and 
remainder  of  the  said  term  of  and  in  the  said  demised 
messuage  and  premises,  with  the  appurtenances,  then 
legally  came  to  and  became  and  was  vested  in  the  said 
churchwardens  and  overseers  of  the  poor  of  the  said 
parish  and  their  successors,  for  and  on  behalf  of  the  said 
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EMch.  9f  pipm,  parish,  according  to  the  form  of  the  statute  in  toeh  em 
,->  made  and  provided ;  and  the  said  churchwardens  and 
overseers  of  the  poor  of  the  said  parish  and  their  sa^ 
cessors,  the  churchwardens  and  overseers  of  the  poor 
of  the  said  parish  for  the  time  beingi  from  the  day  and  year 
last  aforesaid,  until  and  at  the  time  when  the  said  pi^ 
mises  became  and  were  out  of  repair  as  hereinafter  nea* 
tionedi  held  and  enjoyed,  and  from  thence  hidieito 
have  held  and  enjoyed  the  said  demised  premises  with 
the  appurtenances,  for  and  on  behalf  of  the  said  parish, 
as  such  tenants  as  aforesaid,  upon  and  subject  to  the 
terms  aforesaid :  and  the  plaintiffs  in  fact  say,  that  ths 
said  churchwardens  and  overseers  of  the  poor  of  Uie  ssM 
parish,  and  their  successors,  the  churchwardenaaDdove^ 
seers  of  the  poor  of  the  said  parish  for  the  time  being,  oot 
regarding  the  said  promise  of  the  said  Charles  Dalbiae,  ftd 
nor  their  duty  on  that  behalf,  but  contriving,  &e.,  did  oot 
nor  would,  nor  did  nor  would  any  of  them,  during  the 
said  residue  of  the  said  term,  or  any  part  thereof,  keep 
the  said  demised  premises  with  the  appurtenances,  or  soy 
part  thereof,  in  good  and  sufficient  repair,  according  to 
the  terms  of  the  said  demise  or  their  duty  in  that  behstf, 
but  therein  made  default,  and  the  said  messuage  and  pre- 
mises with  the  appurtenances,  by  reason  and  in  conse- 
quence thereof,  for  a  long  time,  to  wit,  on  the  1st  of  Jana- 
ary,  1830,  and  from  thence  hitherto,  have  been,  and  stiD 
are,  in  a  bad  and  insufficient  state  of  repair,  and  greatly 
dilapidated,  &c. 

The  defendants  pleaded,  1st.  That  Eldward  Shepparddtd 
not  demise  and  let  unto  the  said  Charles  Dalbiae,  &c,  the 
said  premises,  in  manner  and  form  as  in  the  declaratioD  is 
alleged. 

Sndly.  That  Charles  Dalbiae,  &c.,  did  not  enter  upoo 
and  become  possessed  of  the  premises,  in  manner  and  form 
as  in  the  declaration  mentioned* 

Srdly.  That  the  said  Charles  Dalbiae,  &c.,  did  not 
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promise  in  manner  and  form  as  in  the  declaration  al-  Etek.  9f  PUmt, 
leged.  J!^ 

4chly»  That  the  then  churchwardens  and  overseers  in     Alobkicam 
the  declaration  mentioned,  did  not  accept  the  said  demised        Nbati. 
premises  on  behalf  of  the  said  parish  of  Hungerford,  for 
the  residue  and  remainder  of  the  term,  subject  to  the 
terms  aforesaid,  in  manner  and  form  as  in  the  declaration 
alleged. 

5thly.  That  the  said  churchwardens  and  overseers  of 
the  poor  of  the  said  parish  of  Hungerford  and  their  suc- 
cessors, for  and  on  behalf  of  the  said  parish,  did  not,  nor 
did  any  or  either  of  them^  hold  or  enjoy  the  said  demised 
premises  upon  the  terms  aforesaid,  in  manner  and  form  as 
in  the  declaration  alleged. 

6thly.  That  the  said  messuage  and  premises  have  not 
been  and  were  not  in  a  bad  and  insufficient  state  of  repair, 
in  manner  and  form  as  in  the  declaration  is  alleged. 

The  plaintiff  took  issue  on  these  several  pleas. 

The  cause  was  tried  at  the  Summer  Assizes  for  the 
county  of  Wilts,  1837,  before  Patteson^  J.,  when  a  ver- 
dict was  taken  for  the  plaintiffs  for  100/.,  subject  to 
the  opinion   of  the  court   on   the   following  case. 

Edward  Sheppard  was  seised  in  fee  of  a  house  and 
premises,  and  in  the  year  1782,  entered  into  an  agreement 
respecting  the  said  house  and  premises  with  Charles 
Dalbiac,  Edward  Duke,  Wilh'am  Smith,  George  Church, 
J.  Pearse,  John  Webb,  and  John  Goatby,  which  agree- 
ment was  in  writing,  and  only  stamped  with  a  demise 
stamp,  and  is  as  follows  : — 

*'  Be  it  remembered,  that  it  was  agreed  on  the  25th 
day  of  February,  in  the  year  of  our  Lord  1782,  by  and 
between  Edward  Sheppard  of  the  one  part,  and  the 
before  mentioned  committee  of  the  other  part,  as  fol- 
lows : — 

"First.  The  said  Edward  Sheppard  doth  hereby 
agree  to  demise  and  let  unto  the  said  committee,  in  trust 
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SmcL  of  Pkat,  for  tbe  inhabitants  at  large  within  the  parish  of  Hunger- 
ford,  in  the  counties  of  Berks  and  Wilts,  and  the  said 
committee  do  hereby  agree  to  accept  and  take  of  tlie  said 
Edward  Sheppard,all  that  messuage  and  tenement,  with 
the  stables,  out-houses,  buildings,  gardens,  and  appa^ 
tenances  thereunto  belonging,  called  the  Three  Tuns  Inn, 
situate,  standing,  and  being  in  Charnham  Street,  in  the 
parish  of  Hungerford  and  county  of  Wilts  aforesaid, 
which  said  messuage  and  premises  are  intended  to  be  con- 
verted to  a  poor-house  for  tiie  use  of  the  said  parish  of 
Hungerford  :  to  hold  unto  the  said  committee,  in  trust 
as  aforesaid,  from  the  25th  day  of  March  next  coming,  for 
and  during  the  term  of  ninety-nine  years,  at  and  under 
the  nett  and  clear  yearly  rent  of  37/.,  payable  half-yearly 
by  equal  portions.  And  the  said  committee  do  hereby  agree 
to  pay  the  said  rent  accordingly ;  and  also  to  pay  and  dis- 
charge all  assessments  and  taxes  whatsoever,  with  all  quit- 
rents,  rent-charges,  and  out-goings,  for  or  in  respect  of  the 
said  premises ;  and  also  to  keep  the  premises  in  good  and 
sufficient  repair  during  the  term :  and  the  parties  do  agree 
that  a  lease  and  counterpart  of  the  premises  shall  be  pre- 
pared and  executed  on  or  before  the  first  day  of  January 
next  ensuing,  with  covenants  and  agreements  pursuant  to 
this  present  contract,  and  such  other  general  clauses  as  are 
usually  contained  in  leases. 

''  Provided,  that  in  case  the  said  committee,  or  the  major 
part  of  them,  or  their  successors,  shall  think  it  a  more 
eligible  plan  to  purchase  in  fee  tbe  said  messuage  and 
premises,  for  tlic  use  of  the  said  parish  of  Hungerford, 
at  the  price  of  420/.,  that  then  the  said  Edward  Shep- 
pard  shall  accordingly  convey  the  same  premises  in  such 
manner  as  the  counsel  or  attorney  of  the  said  committee 
shall  advise  and  require,  the  said  Edward  Sheppard  de- 
fraying all  the  expenses  of  a  fine,  and  clearing  the  title  up 
to  himself,  if  need  be,  and  the  committee  contributing  a 
moiety  of  the  costs  and  charges  of  the  purchase  deeds: 
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and  for  the  true  performance  of  this  agreement^  the  said  £*f^-  of  Pleas, 
parties  do  hereby  oblige  themselves  to  the  payment  of  the  '  ^ 

aum  of  500/.  of  lawful  money,  to  the  other  and  others  of     Aldbrmak 
them*    Dated  the  day  and  year  first  before  written.  nbTtb. 

**  Edward  Sheppard. 

*^  Charles  Dalbiac/'  &c. 

No  lease  was  ever  executed. 

Edward  Sheppard  died  in  the  year  1800,  and  the  house 
and  premises  descended  to  his  daughter  Margaret,  one  of 
the  plaintiffs,  as  his  heiress*at-law.  In  1801,  Charles 
Alderman,  the  plaintiff*,  married  the  said  Margaret. 

The  premises  in  question  were,  from  the  date  of  the 
above  agreement,  used  as  a  poor-house  of  the  parish  of 
Hungerford.  The  churchwardens  and  overseers  for  the 
time  being  of  the  parish  of  Hungerford  performed  all  the 
repairs  thereof^  and  paid  27 L  per  annum  for  rent  of  the 
premises  to  Edward  Sheppard,  and  to  the  plaintiffs,  from 
the  35th  of  March,  1782,  until  the  24th  of  June,  1835, 
and  all  rent  which  subsequently  accrued  was  paid  by 
the  officers  or  guardians  of  the  Hungerford  Union,  formed 
under  the  provisions  of  the  Poor  Law  Amendment  Act. 

On  the  28th  of  September,  1835,  a  notice  of  which  the 
following  is  a  copy  was  served  upon  the  overseers  of  the 
parish  of  Hungerford  for  the  time  being :  — 

"  Gentlemen, —  "  Kintbury. 

**  I  hereby  give  you  notice  to  quit,  on  or  before  Lady 
Day  next,  the  house,  garden,  and  premises  you  hold  of 
me  at  Hungerford,  at  the  yearly  rent  of  27/.  per  annum* 
Dated  28th  day  of  September,  1835. 

''  Your  obedient  servant, 
*'  Charles  Alderman, 
**  Landlord  of  the  said  house  and  premises.*' 

"  To  the  overseers  of  the  poor  of  Hun- 
gerford, Mr.  Salisbury,  Mr.  Lang- 
ford,  Mr.  Little,  and  Mr.  Mundy.'' 

vol.  IV.  B  B  B  M4  w. 
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Exek.  of  PU9$9      The  guardians  of  the  Hungerford  Union,  by  direction 

1  Q4Q 

looy*  ^  ^£  ^j^^  Poor  Law  Commissioners,  took  possession  of  the 
Aldbrmah  premises  before  the  end  of  the  year  1835^  and  continued 
Nbati.  ^"  possession  thereof  until  the  24th  of  June,  1836,  when, 
in  consequence  of  the  above  notice  to  quit,  they  deUvered 
up  a  portion  of  the  premises  to  the  plaintiff,  and  agreed 
with  him  to  rent  the  remainder  on  a  lease,  for  a  Board- 
room, and  they  have  kept  possession  thereof  ever  sincct 

The  last  receipt  for  rent  received  of  the  overseers  was 
as  follows : — 

*^  Received  4th  of  November,  1835,  of  the  overseen  of 
Hungerford  parish,  six  pounds  fifteen  shillings  for  a  q1la^ 
ter's  rent  of  the  Poor  House  at  Hungerford,  due  £4th  of 
June  last.  *'  Charles  Alde&mam.'* 

The  subsequent  rent  was  paid  by  the  guardians  of 
the  Hungerford  Union  to  the  plaintiff,  and  the  receipts 
were  given — "  Received  of  the  guardians  of  the  Hunger- 
ford Union." 

On  the  22nd  of  February,  1836,  a  notice  of  which 
the  following  is  a  copy  was  served  upon  the  visitor  and 

ft 

guardians  of  the  poor  of  Hungerford,  the  parish  being 
then  managed  under  Gilbert's  Act : — 

"  Gentlemen,— 

**  I  hereby  give  you  notice  that  I  shall  require  you  to 
pay  for  all  dilapidations  which  have  been  suffered  to 
accrue  in  and  to  the  Workhouse  Buildings  and  premisei 
at  Hungerford,  in  the  county  of  Wilts,  which  you,  prior 
to  the  commencement  of  the  Poor  Law  Union,  rented  of 
me  as  yearly  tenants,  or  otherwise  howsoever;  and  I 
hereby  give  you  further  notice  that  I  shall  require  you  to 
make  satisfaction  to  me  for  all  waste  committed  by  you 
upon  the  said  premises,  during  your  tenancy  thereof* 
Dated  this  20th  day  of  February,  1836. 

*'  Charles  Aldxrhak.'' 

*^  To  the  visitor  and  guardians  of  the 
poor  of  the  parish  of  Hungerford." 
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The  defendants  were  the  churchwardens  and  overseers  BmH.  of  PUatt 
of  the  poor  of  the  parish  of  Hungerford  at  the  time  the     .  ^^^^'  ^ 
action  was  brought.     Some  of  them  had  before  served     Aldermait 
those  offices,  but  they  were  not  all  in  office  together  during       nsIte. 
any  part  of  the  time  when  the  parish  were  in  possession, 
nor  at  the  time  of  the  guardians  of  the  Hungerford  Union 
taking  possession  as  before  mentioned^  nor  at  or  upon  the 
24th  of  June,  1836. 

The  plaintiff's  title  was  admitted,  and  the  premises 
were  admitted  to  be  in  a  dilapidated  state,  and  not  in  good 
and  sufficient  repair. 

The  question  for  the  opinion  of  the  Court  is,  whether, 
under  the  above  circumstances,  the  plaintiffs  are  entitled 
to  recover  upon  either  and  which  of  the  issues.  If  the 
Court  should  be  of  opinion  that  they  are,  then  the  verdict  is 
to  stand  accordingly ;  if  not,  then  a  verdict  is  to  be  entered 
for  the  defendants  upon  the  several  issues  accordingly. 

The  case  was  argued  in  last  Trinity  term  by 

ErlCi  for  the  plaintiffs. — The  first  question  is,  whether 
this  agreement  operated  as  a  present  demise,  or  as  an 
agreement  for  a  future  lease  only ;  and  if  it  operated  as  a 
present  demise,  whether  for  the  term  of  ninety-nine  years 
mentioned  therein,  or  from  year  to  year  only,  subject  to 
die  stipulations  contained  in  the  agreement.-*— First,  the 
instrument  itself  operated  as  a  lease  for  the  term  of  ninety- 
nine  years ;  the  lessor  in  effect  says  that  he  lets,  and  the 
other  parties  say  that  they  accept  and  take  the  premises, 
from  Lady  Day  next,  for  the  term  of  ninety-nine  years  ; 
and  the  subsequent  provisions  of  the  instrument  do  not 
contradict,  and  are  not  inconsistent  with,  such  an  intention. 
It  has  been  frequently  decided,  that  a  provision  for  a  deed 
to  be  subsequently  executed  does  not  operate  to  prevent  an 
instrument  operating  as  a  present  demise,  notwithstanding 
the  parties  contemplate  this  further  security  being  after- 
wards given  for  the  performance  of  the  engagements 

B  B  bS 
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Bxch,  of  PUai,  already  entered  into.  And  the  case  is  not  varied  by  the 
^  1839.  ^  circumstance  that  all  the  terms  as  to  the  stipulations  and 
Aldermak  covenants  to  be  entered  into,  are  not  settled  and  specified. 
In  Doe  d.  Pearson  v.  Ries  (a),  this  question  was  much 
discussed y  and  all  the  cases  cited ;  and  it  was  there  held 
that  such  an  instrument  operated  as  an  actual  demise. 
[Alderson,  B. — In  that  case  all  the  terms  were  definitely 
settled.]  There  are  authorities  which  shew  that  that  makes 
no  diflference.  In  Doe  dem.  Walker  v.  Groves  (i),  the  con- 
tract was,  that  the  landlord  agreed  to  let,  and  also,  upon 
demand,  to  execute  to  the  tenant  a  lease  of  a  farm,  and  the 
tenant  agreed  to  take,  and  upon  demand  to  execute  a  coun- 
terpart of  a  lease  of  the  said  farm,  from  a  subsequent  daj 
for  fifteen  years,  under  a  certain  yearly  rent;  which  sakl 
lease  was  to  contain  the  usual  covenants,  and  an  agreement 
for  re-entry  in  case  of  non-payment  of  rent,  &c.;  the  agree- 
ment to  be  binding  until  the  lease  was  executed.  This  was 
held  to  operate  as  a  present  demise,  and  therefore  to  require 
a  lease  stamp.  Lord  Ellenborough^  in  giving  his  judg- 
ment, says:  ''It  falls  within  the  case  oi  Poole  \.Beniley{e)\ 
and  in  Barry  v.  Nugent  (rf),  the  Court  thought,  notwidi- 
standing  it  was  agreed  that  leases  with  the  usual  clauses 
were  to  be  drawn,  that  such  a  stipulation  did  not  afiect 
the  words  of  present  demise.'*  [Alderson^  B. — You  do 
not  advert  to  Morgan  dem.  Dowding  v.  BisseU(e)f  where 
Mansfield^  C.  J.,  says,  that  the  question  **  what  are 
usual  covenants  is  an  endless  source  of  litigation.*'] 
Here  the  only  matter  left  without  definition,  is  the  term 
''  such  other  clauses  as  are  usually  contained  in  leases,** 
which  have  been  held  not  to  affect  the  words  of  present 
demise :  the  rent  is  fixed,  the  term  is  fixed,  and  the  com* 
mencement  of  it  is  fixed.  In  cases  where,  by  the  terms  of 
the  instrument,  buildings  were  to  be  erected,  it  has  been 

(fl)  8  Bingf.  178 ;  1  M.  &  Scott,         (c)  J  2  East,  168. 

259.  (d;  5T.R.  165,n. 

(b)  15  East,  2U.  (e)  3  Taunt.  64. 
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held  that  the  lessee  was  to  have  a  vested  interest^  and  that  it  JStch.  0/  PUai^ 

operated  as  a  present  demise :  Poole  v.  Bentley  (a).  At  all     ^  1839.  ^ 

events,  this  instrument  operated  as  a  demise  from  year  to     Alderman 

year,  which  is  properly  described  in  the  declaration  as  a  term       nbatb. 

which  is  now  unexpired.  [Parke  ^  B. — If  a  tenancy  from  year 

to  yearwas  created,  that  allegation  would  not  be  true,  be< 

cause  the  tenancy  was  determined  by  the   notice  to  quit* 

Had  the  declaration  alleged  that  the  term  was  unexpired 

at  the  time  of  the  committing  of  the  breaches,  that  would 

have  been  sufficient,  but  you  assert  the  continuance  of  the 

term  at  the  time  of  action  brought.  A  tenant  from  year  to  year 

would  be  bound  not  to  commit  permissive  waste ;  but  that 

is  very  different  from  his  obligation  under  a  covenant  to 

repair.     Lord  Abinger^  C.  B. — The   parties  to  a  parol 

demise,  would  be  bound  by  their  express  contract,  which 

is  the  consideration  for  their  mutual  engagements;  but 

persons  who  occupied  afterwards  as  assignees  would  only 

be  bound  by  the  implied  contract  which  the  law  will  raise. 

Is  there  any  obligation  cast  upon   the  assignees  of  the 

original  takers  ?     Parke,  B. — Have  you  any  authority  to 

shew  that  the  reversioner  may  take  advantage  of  a  parol 

contract,  as  he  may  of  covenants  in  an  indenture,  and  that 

the  assignee  is  bound  by  a  parol  demise,  beyond  that 

which  is  waste  at  common  law  ?     However,  perhaps  that 

is  not  a  question  raised  here,  as  we  only  have  to  determine 

how  the  issues  are  to  be  entered.    That  would  be  a 

question  on  a  motion  in  arrest  of  judgment.] 

Then,  secondly,  it  is  intended  by  the  4th  and  5th  issues 
to  bring  under  the  consideration  of  the  Court  the  decision 
in  Doe  d.  Jackson  v.  Hiley  (6),  which  turned  on  the  con- 
struction to  be  put  upon  the  statute  59  Geo.  3>  c.  12,  s. 
17;  and  where  it  was  held,  that  that  statute  vested  in  the 
churchwardens  and  overseers  of  the  parish  for  the  time 
being,  all  buildings,  lands,  and  hereditaments,  belonging  to 

(a)  12  East,  168.  (6)  10  B.  &  Cr.  885. 
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Biteh.  of  PUoMt  such  parish, — ^not  merely  where  the  profits  thereof  were 

applicable  to  the  relief  of  the  poor,  but  where  they  arc 
applicable  to  those  purposes  for  which  church-rates  are 
levied ; — and  that,  although  such  buildings,  lands,  and 
hereditaments,  had  originally  been  vested  in  trusteei  for 
the  benefit  of  the  parish.  It  is  submitted  that  there  is  no 
pretence  for  saying  that  that  decision  was  incorrect 
Phillips  V.  Pearce  (a)  is  an  authority  to  support  it;  and  it 
has  been  recognised  by  Doe  d,  Higgs  t.  Terry  (&),  and 
Doe  d.  Hobbs  v.  Cockell  (c).  These  premises  were  held 
for  the  purpose  of  a  workhouse,  and  for  the  benefit 
of  the  parish,  and  the  parish  officers  are  therefore 
liable. 

Barstow,  contra. — The  defendants  are  entitled  to  judg* 
ment.  First,  as  to  the  question  of  demise.  It  is  impossible 
for  the  plaintiff  to  succeed  on  any  ground  but  of  this  mstro* 
ment  operating  as  a  demise  for  the  whole  term.  The  decla^ 
ation  is  not  framed  on  the  limited  liability  of  a  tenancy  fron 
year  to  year,  but  proceeds  entirely  on  the  assumption  of  there 
being  a  demise  for  the  term  of  ninety-nine  years;  and  the 
plea  of  no  demise  puts  in  issue  the  demise  stated  in  thedechu<- 
ation.  There  is  nothing  therefore  in  the  point,  as  to  the  lia- 
bility arising  from  the  relation  of  a  tenancy  from  year  to 
year  existing  between  the  parties. — ^No  case  can  be  cited  in 
which  the  instrument  has  been  held  to  operate  as  a  demise, 
unless  in  cases  where  it  can  be  collected  that  the  relation  of 
landlord  and  tenant  was  clearly  intended,  without  any  con- 
dition whatever.  In  the  present  case,  it  is  by  no  means 
clear  that  the  parties  contemplated  that  such  a  relation 
should  exist  between  them.  There  is  one  circumstance 
that  has  not  yet  been  adverted  to,  namely,  that  in  case  the 
committee  shall  think  it  more  eligible  to  purchase  the  fee 

(a)  6  B.  &  C.  433 ;  8  D.        (6)  4  Ad.  & EU.  274;  5  Ncr.  &M.556. 
&  R.  43.  (c)  4  Ad.  &  EU.  478. 
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of  the  premises  at  a  certain  pricei  Sheppardi  the  intended  iS«eA.  0/  Pi$at, 
lessor,  agrees  to  convey  them.  It  is  left  in  uncertainty, 
therefore,  whether  it  was  intended  that  the  relation  of  land- 
lord and  tenant,  or  of  vendor  and  purchaser,  should  exist. 
{^Parie,  B. — The  power  of  purchasing  does  not  restrain  the 
committee  from  doing  so  after  the  lease  is  executed :  it  is 
given  to  the  committee  or  their  successors,  which  evi« 
dently  points  to  something  remote,  and  shews  that  the 
time  of  the  purchase  is  not  to  be  confined  to  the  period 
prior  to  the  execution  of  the  lease.]  At  all  events,  it  is  not 
contemplated  with  certainty  that  the  relation  of  landlord 
and  tenant  shall  exist.  [Lord  Abinger,  G.  B. — ^In  what 
relation  do  you  contend  that  the  parties  stand^until  they 
exercise  their  option  as  to  the  purchase  ?  Are  they  not 
liable  to  the  payment  of  rent  under  the  contract  ?]  It  is  im- 
portant to  consider,  whether  it  was  contemplated  that  the 
relation  of  landlord  and  tenant  should  continue  at  all  events 
during  the  term.  Here  the  parties  have  the  option  to  pur- 
chase the  fee :  therefore  it  is  uncertain  in  that  respect  But 
there  are  other  circumstances,  independently  of  this,  which 
go  to  shew  that  this  was  not  intended  to  operate  as  a  present 
demise.  It  may  be  admitted  that  the  stipulation  as  to  a 
future  lease  is  not  of  itself  enough  to  prevent  its  so  operat- 
ing. But  here  the  terms  of  the  future  lease  are  left  in  uncer- 
tainty. Doe  d.  Pearson  v.  Ries  is  no  authority  for  the  plain- 
tiff, but  rather  the  contrary,  because  there  the  contract  was 
that  the  lease  should  contain  the  same  covenants  as  were 
contained  in  a  former  lease,  which  made  them  certain  by 
reference  to  efuch  lease ;  and  that  circumstance  is  noticed  in 
the  judgment  of  the  Court.  The  only  case  in  which  an 
instrument  containing  a  stipulation  for  a  future  lease  with 
the  **  usual  covenants/'  was  held  to  amount  to  a  demise,  is 
that  of  Doe  dem.  Walker  v.  Groves;  but  in  that  case  there 
was  a  stipulation  that  "  the  agreement  should  be  binding 
until  the  lease  was  executed/'  which  was  mainly  relied 
upon.     Secondly,  the  acts  of  the  parties,  although  sub- 
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Btek.  of  Pieatt  sequent  to  the  commencement  of  the  lease,  may  be  taken 

into  consideration;  and  here  the  supposed  lessor  has 
given  a  notice  to  quit,  which  is  quite  inconsistent  with  his 
having  granted  a  term  for  ninety-nine  years.  That  the 
acts  of  the  parties  may  be  looked  to,  Wilkinson  v.  Hall  {a) 
is  an  authority.  There  were  many  points  determined  in 
that  case,  but  in  the  course  of  it  2'inclal,  C.  J.  says  (A),— 
*'  But  admitting,  for  a  moment,  that  the  construction  is 
doubtful  or  ambiguous,  it  seems  that  the  parties  themselves 
have  understood  and  acted  upon  it  in  this  sense.**  [Lonl 
Abinger,  C.  B. — Can  it  be  said  that  the  legal  intention 
of  the  instrument  is  to  be  ascertained  by  the  subsequent 
conduct  of  the  parties  ?  All  that  the  Chief  Justice  metnt 
to  say  was,  that  the  facts  referred  to  by  him  strength- 
ened his  view  of  the  intention  of  the  instrument.] 

Secondly,  as  to  the  question  arising  on  the  4th  and  5th 
issues.  Some  doubt  has  been  thrown  on  the  decision  in 
Doe  v.  Hiley.  It  is  stated,  in  a  note  to  Ex  parte  Atmet' 
ley  (c),  that  in  a  case  of  the  Attorney-General  v.  LewiUf 
the  Vice-chancellor  held  that  copyholds  were  not  within 
the  Stat.  59  Geo.  3,  c.  12,  saying  that  it  would  be  very  ex- 
traordinary if  copyholds  could  be  vested  in  the  church- 
wardens and  overseers,  as  a  corporation,  under  the  act,  as 
it  would  deprive  the  lord  of  all  his  fines  ;  and  whatever 
might  be  the  case  as  to  freeholds, — which  it  was  not  neces* 
sary  for  him  to  consider, — the  Court  of  King's  Bench  had 
not  decided  that  copyholds  were  within  the  act,  and  he 
certainly  should  not  do  so.  The  note  adds,  that  his 
Honour  seemed  to  doubt  the  authority  of  Doe  v.  HUey* 
Thecases cited  asconfirmatory ofit,Z)o&d.  Higgsv.  Terrf, 
and  Doed.  Hobbs  v.  Cockell^  are  notin  effect  so ;  because  all 
that  they  decided  was,  that  leases  granted  by  parish  offi- 
cers before  the  59  Geo.  3,  c.  12,  were  not  binding.    But 

(fl)  4  Scott,  301 J  3  Bing.  N.  C.  508.  {b)  4  Scott,  333. 

(c)  2  Yo.  &  Coll.  352. 
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supposing  Doe  s.Hiley  to  be  law,  it  is  not  applicable  to  Bxeh.  of  Pleas, 
the  present  case.  The  17th  section  of  the  statute  enacts, 
**  that  all  buildings,  lands,  and  hereditaments,  which  shall 
be  purchased,  hired,  or  taken  on  lease,  by  the  church- 
wardens and  overseers  of  the  poor  of  any  parish,  by  the 
authority  and  for  any  of  the  purposes  of  this  act,  shall  be 
conveyed,  demised,  and  assured  to  the  churchwardens  and 
overseers  of  the  poor  of  every  such  parish  respectively, 
and  their  successors,  in  trust  for  the  parish ;  and  such 
churchwardens  and  overseers  of  the  poor,  and  their  sue- 
cessorsi  shall  and  may,  and  they  are  hereby  empowered  to 
accept,  take,  and  hold,  in  the  nature  of  a  body  corporate, 
for  and  on  behalf  of  the  parish,  all  such  buildings,  lands, 
and  hereditaments,  and  also  all  other  buildings,  lands,  and 
hereditaments  belonging  to  such  parish."  The  plaintiff 
must  bring  himself  within  the  words  of  that  section.  He 
must  rely  upon  the  words  ^'  all  other  buildings,  lands,  and 
hereditaments  belonging  to  such  parish.''  Now,  in  the  year 
1819,  when  this  act  was  passed,  this  property  was  vested 
in  certain  persons  for  a  term,  in  trust  for  the  parish.  How 
can  that  satisfy  the  words  ''  belonging  to  such  parish?" — 
But  the  case  of  Doe  v.  Hiley  is  not  maintainable.  It  seems 
there  to  be  assumed,  that  the  property  vests  in  the  church- 
wardens by  force  of  the  statute :  but  the  word  "  vest" 
does  not  occur  in  the  statute ;  the  words  are  merely  **  may 
accept,  take,  and  hold  :" — that  means,  when  conveyed  to 
them  in  trust  for  the  parish.  The  preceding  words  of  the 
section  are  **  shall  be  conveyed,  demised,  and  assured"  to 
the  churchwardens,  &c.,  in  trust  for  the  parish.  The  same 
words  are  used  in  Gilbert's  Act,  22  Geo.  3,  c.  S3,  s.  21, 
**  may  accept,  take,  and  hold  all  houses  for  the  purposes  of 
this  act,"  and  "  accept,  take,  and  hold  grants  and  dona- 
tions which  may  be  made  to  them  for  the  benefit  of  the 
parish:"  the  present  statute  extended  this  provision  of 
corporate  capacity  to  all  parishes.  The  words  '*  belonging 
to  such  parish"  probably  mean  beneficial  property  as 
contradistinguished  from  legal  estate.     The  25th  sec- 
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jScdk.  0/  Pkoi,  tion    ahews;    that  the    churchwardens    and    overseen 

18S0 

were  not  contemplated  as  necessarily  representing  the 
parish  in  respect  of  all  lands,  &c.  in  which  it  might  be 
interested,  as  it  speaks  of  land,  &c.  **  belonging  to  sudi 
parish,  or  to  the  churchwardens  and  overseers,  or  either 
of  them.**  When  it  was  intended  that  the  property  shouU 
vest,  appropriate  words  were  used  for  that  purpose,  e?eo 
before  the  59  Geo.  3 :  for  example,  in  stat.  64  Geo.  S,  c 
170,  s.  8,  to  give  them  a  property  in  parish  securitieSi  u 
bastardy  bonds,  and  55  Geo.  3,  c.  137,  s.  1,  to  give  them 
a  property  in  goods,  &c.,  supplied  for  the  use  of  thepooTi 
the  express  words  are  used,  ''  vested  in  the  overseen 
of  the  poor  of  such  parish."  So  in  a  statute  passed 
since  the  59  Geo.  3,  c.  12,  viz.,  5  &  6  Will.  4,  c69, 
8.  3,  giving  power  to  the  overseers  and  guardians  of  the 
poor  to  sell,  purchase,  and  dispose  of  workhouses,  &c*, 
the  words  used  are,  "  belonging  to  any  such  parish  or 
union,  or  vested  in  trustees  or  feoffees  in  trust  for  such 
parish."  So,  section  8  of  the  same  statute  enacts,  **  thit 
all  buildings,  &c.,  which  before  the  passing  of  this  act 
may  have  been  conveyed  to  any  persons  in  trust  for,  aod 
for  the  use  of,  any  union  or  parishes,  shall,  without  further 
account,  r^«^  in  the  guardians  thereof  as  such  corporation, 
in  the  same  manner  as  if  the  same  respectively  had  been 
conveyed  to  or  vested  in  them  under  the  provisions  of  thif 
act.''  This  shews  that  when  the  legislature  intended 
that  property  should  vest  in  the  parish  officers,  they  oied 
appropriate  words  for  that  purpose :  and  the  legislature 
not  having  used  such  language  here,  it  is  submitted  that  it 
was  optional  with  the  parish  officers  to  take  the  property, 
and  they  are  not  liable  until  it  is  actually  conveyed  to 
them. 

Erie,  in  reply. — No  authority  has  been  cited  to  shew 
that  such  an  instrument  as  the  present  cannot  operate  u 
a  demise ;  and  Doe  v.  Groves  is  expressly  in  point,  nnless 
the  proviso  giving  a  power  to  purchase,  at  the  end  of  the 
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instrumenty  has  the  effect  of  preventing  its  so  operating.  Bgeh.  of  PUatf 

But  nothing  is  more  common  than  the  granting  of  long  ^  *  ^ 

leases  with  an  option  of  purchasing  during  the  continuance  Alderman 
of  the  term. 


Nbatb. 


Lord  Abinoer^  C.  B. — The  argument  of  Mr.  Barstoto, 
as  to  the  effect  of  the  statute^  is  a  very  ingenious  one ; 
but  we  are  inclined  to  consider  that  question  settled 
by  Doe  y»  Hiley.  We  will  however  consider  both 
points. 

Cur.  adv.  vult. 

In  Michaelmas  term,  the  judgment  of  the  Court  was 
delivered  by — 

Lord  ABIN0ER9  C.  B. — This  was  an  action  against 
the  overseers  for  the  time  being  of  the  parish  of 
Hungerford^  to  recover  damages  for  the  non-repair  of 
certain  premises ;  and  the  question  turns  on  this,  whether 
the  agreement^  the  foundation  of  the  action,  is  to  be  con* 
strued  as  a  demise,  or  only  as  a  contract  for  a  lease.  It 
appears  that,  originally,  an  agreement,  dated  the  35th 
of  February,  1783,  was  made  with  certain  trustees  to 
convey  the  premises  in  question  to  the  use  of  the  poor 
of  the  parish ;  and  the  contract  was,  that  the  parties  were 
to  have  possession  of  tlie  premises  for  ninety-nine  years, 
to  commence  from  the  Lady  Day  then  next  ensuing,  at  a 
half-yearly  rent  of  35/.^  with  a  proviso,  that  before  the  1st 
of  January  next  ensuing  a  lease  should  be  executed,  con- 
taining the  usual  covenants  ;  and  that  in  case  the  parties 
accepting  the  premises,  or  their  successors,  should  think 
it  expedient  to  purchase  the  fee-simple  in  the  soil  for  a 
certain  price,  the  lessor  should  make  a  conveyance  to  them 
accordingly.  It  was  contended  by  the  defendants'  counsel, 
that  this  agreement  could  not  operate  as  an  absolute 
demise  for  ninety-nine  years ;  and  he  urged  in  support  of 
the  proposition,  the  circumstance  of  its  containing  a  stipu- 
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Ejcch.  of  Pleats  lation  for  the  execution  of  a  lease  at  a  future  period. 

But  so  many  cases  are  to  be  found  where  agreements  hiTe 
been  held  to  operate  as  actual  demise}^,  notwithstaDding 
the  insertion  of  a  stipulation  similar  to  the  above,  that 
this  argument  cannot  be  sustained.  It  was  then  suggested 
that  it  might  have  been  optional  on  the  part  of  the  de- 
fendants to  treat  it  as  a  lease  or  not;  but  wc  think,  on 
the  view  of  the  whole  instrument,  that  it  is  a  question  for 
our  decision,  whether  or  not  the  words  it  contains  are 
sufficient  to  amount  to  a  present  demise,  if  it  can  be 
collected  from  the  circumstances  of  the  case,  that  it 
was  the  intention  of  the  parties,  at  the  time  when  it 
was  executed,  that  it  should  be  such.  Here  the  parties 
agree  that  the  term  in  question  is  to  commence  firon 
the  Soth  of  March,  178^,  at  a  certain  yearly  rent; 
on  this  the  question  arises,  when  would  the  first  year*i 
rent  become  due?  No  one  can  suppose  for  a  moment 
that  this  can  be  at  any  other  period  than  the  Michael- 
mas following ;  in  which  case,  the  term  must  have  com* 
menced  immediately  on  the  date  of  the  agreement;  and  if 
so,  what  was  the  term  in  question,  but  the  one  for  ninety- 
nine  years  mentioned  in  the  agreement  I  If  however  the 
first  half-year's  rent  be  not  considered  as  accruing  due  at 
Michaelmas  1782,  it  must  necessarily  become  so  at  Lady 
Day  next  following;  and  on  that  construction,  we  areto 
suppose,  that  although  the  lessor  created  a  tenancy  for 
ninety-nine  years  from  March,  1782,  at  a  half-yearly  rent, 
still  no  rent  was  to  be  payable  till  the  expiration  of  t 
full  year  from  the  date,  and  consequently  the  last  half-year's 
rent  would  become  due  at  the  end  of  a  half-year  after  the 
term  had  expired.  It  is  much  more  probable  that  the  rent 
should  be  made  payable  within  the  term,  than  after  its  ex- 
piration, as  in  the  latter  event  the  landlord's  remedy  bydi^ 
tress  would  be  gone.  We  think  it  would  have  been  better  if 
the  Courts  had  not  given  so  wide  a  construction  to  instro- 
ments  of  this  nature ;  but  on  consideration  of  sdl  the  cases 
taken  together,  we  cannot  avoid  the  concluaion,  tbats 
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Stipulation  for  the  execution  of  a  lease  in  futuro  does  not  ^'c*«  of  puoh 
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necessarily  contradict  the  notion  of  an  instrument  of  this 

description  amounting  to  a  present  demise.  Besides,  the 
agreement  in  this  case  containing  the  stipulations  usually 
found  in  actual  leases,  goes  far  to  prevent  the  doubt  and 
uncertainty  which  such  an  agreement  might  otherwise 
produce ;  and  the  specific  agreements  for  repair  and  pay- 
ment of  rent  amount  to  a  proviso  that  the  lease  shall  be 
put  an  end  to  if  the  rent  is  not  paid  and  the  repairs  not 
performed.  For  all  these  reasons  we  think  that  the  lease 
in  this  case  took  effect  from  the  date  of  the  agreement. 
The  next  question  is,  whether,  supposing  this  to  be  a 
lease,  it  vested  in  the  overseers  of  the  poor,  under  the 
59  Geo.  3,  c.  12,  s.  17.  That  question  has  been  inge* 
niously  argued  before  us ;  we  do  not,  however,  consider  it 
as  being  res  Integra,  inasmuch  as  it  has  been  decided  by  the 
Court  of  Queen's  Bench  that  the  statute  does  apply  in 
all  cases ;  and  as  the  agreement  here  is  a  grant  of  pro* 
perty  to  be  used  for  a  poor-house,  we  think  it  is  within 
the  provisions  of  the  statute,  and  accordingly  that  the 
property  is  vested  in  the  overseers  for  the  time  being. 
Our  judgment  must  therefore  be  for  the  plaintiffs  (a). 

Judgment  for  the  plaintiifs. 

(a)  See  AUa$on  v.  Stark,  1.  P.  &  D.  183. 


Straker  V.  Graham  and  Another. 

Assumpsit   for    freight. — The  defendants  pleaded,  Onamoiion 
Ist.non  assumpserunt;    gndly,  except  as  to  17G/.  6*.  6rf.,  [he  Court  wiu' 

not  receive  an 
aflUavit  by  the  attorney  of  an  admission  made  to  him  by  one  of  (he  jurymen,  that  the  verdict  was 
decided  by  lor. 

A  bill  of  exchange  was  drawn  in  duplicate  on  the  12th  of  August  at  Carbonear,  in  Newfound- 
land, payable  90  days  after  sight,  on  S.  &  Co.  in  England,  for  the  freight  of  a  voyage  from 
Liverpool  to  Carbonear.  The  bill  was  not  presented  fur  acceptance  to  S.  &  Co.  until  the  16th  of 
November.  Carbonear  is  20  miles  from  St.  John'^,  with  a  daily  communication  between  those 
places;  and  from  St.  John's  there  is  a  post-office  packet  three  times  a  week  to  England,  the 
average  voyage  being  about  18  days: — Held,  that  the  jury  had  properly  found  that  the  bill  was 
mit  preiented  for  acceptance  within  a  reasonable  time,  no  circumstances  being  proved  in  explan- 
ation of  the  delay. 
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EMch.  of  Pkutp  payment ;  3dly,  as  to  the  said  sum  of  176/.  6«.  6c(.|  a  plea 

stating  (in  substance)  that  Messrs*  Slade,  Biddle,  and  Co., 
of  Carbonear,  (in  Newfoundland),  the  consignees  of  the 
goods  mentioned  in  the  declaration,  on  the  16th  of  Augast, 

1837,  delivered  to  the  plaintiff,  for  and  on  account  of  the 
said  freight,  and  in  payment  of  the  said  sum  of  176/.  6f.  6d, 
and  the  plaintiff  accepted,  a  bill  of  exchange,  dated  the  Ifth 
August,  1837,  drawn  by  Slade,  Biddle  &  Co.,  upon  Messn. 
Slade,  Biddle  &  Co.  of  Poole,  (in  England),  payable  ainety 
days  after  sight ;  that  the  plaintiff  kept  the  bill  for  an  i]ii« 
reasonable  time  before  it  was  presented  for  acceptance  to 
Slade,  Biddle  &  Co.,  the  drawees,  and  that  in  consequence 
thereof,  Slade  &  Co.,  who  would  have  paid  the  bill  if  it 
had  been  presented  for  acceptance  within  a  reasonable 
time,  when  it  became  due,  were  unable  to  pay  it,  and  it 
was  dishonoured.  Replication  to  the  latter  plea,  that  tbe 
plaintiff  did  not  keep  the  bill  an  unreasonable  time,  u  in 
the  plea  alleged  ;  and  issue  thereon. 

At  the  trial  before  Williams,  J.,  at  the  last  Liverpool 
assizes,  it  appeared  that  the  freight  sought  to  be  reco?ered 
was  in  respect  of  a  voyage  from  Liverpool  to  Carbonesr; 
and  that  a  bill  was  given  in  duplicate  for  the  freight  in 
question,  at  Carbonear,  on  the  12th  August,  1837,  by  tbe 
agent  there  of  Messrs.  Slade,  Biddle  &  Co.,  to  the  captain 
of  the  vessel,  drawn  on  Slade,  Biddle  &  Co.  of  Poole, 
the  owners  of  the  goods,  payable  ninety  days  after  sight 
to  the  order  of  the  plaintiff.  Carbonear  is  twenty  miles 
distant  from  St.  John's,  and  there  is  a  daily  conununication 
between  the  two  places ;  and  from  St.  John's  a  post-office 
packet  sails  three  times  a  week  for  England,  the  a?erage 
voyage  being  about  eighteen  days.  By  Quebec,  the  bill 
might  have  been  transmitted  in  about  six  weeks.  The  hill 
was  not  presented  for  acceptance  to  Slade,  Biddle  &  Co. 
until  the  16th  of  November ;  it  was  then  accepted  by 
them,  and  would  thus  become  due  on  the  17th  of  Februarji 

1838.  On  the  SOth  of  January,  Slade  &  Co.  stopped  paj- 
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meat,  and  the  bill  was  dishonoured  when  due.    The  cap-  E^h.  of  Pi$a$, 

18d9« 
tain  was  not  called  at  the  trials  nor  was  any  evidence  given 

to  explain  the  delay  in  the  presentment  of  the  bill.     The 

learned  Judge,  in  summing  up,  intimated  an  opinion  in 

favour  of  the  plaintiff's  right  to  recover;  but  the  jury,  after 

a  deliberation  of  about  twenty-four  hours,  found  a  verdict 

for  the  defendants. 

In  Michaelmas  Term,  Atcherley^  Serjt.,  obtained  a  rule 

siai  for  a  new  trial,  on  the  ground  that  the  verdict  was 

against  the  evidence  ;  and  also  on  an  affidavit  of  the  plain<- 

tiff*8  attorney,  that  having  been  informed,  immediately  after 

the  trial,  that  the  verdict  had  been  decided  by  drawing 

lots,   he  had  applied  to  one  of  the  jurymen,  who    had 

admitted  to  him  that  that  was  the  case  (a).     The  learned 

judge,  in  his  report,  intimated  his  dissatisfaction  with  the 

▼erdict. 

Cretstoell  and  Cowling  shewed  cause. — The  verdict  was 
perfectly  right  upon  the  evidence.  This  is  not  the  case 
of  a  bill  put  into  circulation  and  sold  in  the  market,  but  of 
a  bill  given  in  satisfaction  of  a  debt  between  the  parties. 
If  a  party  puts  a  bill,  payable  after  sight,  into  general  cir- 
culation, he  is  no  longer  responsible  for  the  delay  that 
may  occur  in  presenting  it  to  the  drawee ;  but  it  is  other- 
wise where  the  holder  retains  it  in  his  own  possession ; 
Muilman  v.  D*Eguino  (6).  Here  it  appears  that  there  was 
a  daily  communication  between  St.  John's  and  Carbonear, 
and  a  regular  post-office  communication  three  times  a 
week  from  St.  John's  to  England,  which  is  only  an 
eighteen  days'  voyage;  that,  moreover,  the  bill  might 
have  been  transmitted  by  Quebec  in  six  weeks ;  yet  it 
is  not  presented  until  the  16th  of  November,  a  period  of 
nearly  fourteen  weeks  from  its  date.     And  it  is  always  to 

(a)    The  Court   intimated  an  peared  that  the  rule  was  drawn 

opiniOD,  when  the   motion  was  up  on  reading  it. 

made,  that  this  affidavit  was  inad.  (b)  2  H.  BL  665. 
misnble;  but  it  subsequently  ap- 
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Exeh.  of  PUat,  he  remembered^  that  the  bill  being  drawn  in  sets,  boti 

means  of  transmission  might  have  been  made  available.  It 
is  admitted  that  the  defendants  were  bound  to  make  out 
that  the  delay  was  unreasonable ;  but  they  clearly  estab- 
lished such  a  prim&  facie  case  as  rendered  it  incumbent 
on  the  plaintiff  to  shew  the  special  circumstances. 

With  regard  to  the  affidavit^  it  is  clearly  inadmissible* 
The  affidavit  of  the  juryman  himself  would  not  be  receiy- 
able :  and  his  declaration  not  on  oath  cannot  be  in  any 
beiier  situation. 

Aicherletfi  Serjt,  contrsL — There  was  no  proof  of  nn* 
reasonable  delay  on  the  part  of  the  plaintiff.  The  interest 
of  the  drawer  is  not  alone  to  be  consulted  in  such  a  case: 
it  is  his  fault  if,  by  drawing  a  bill  payable  after  sighti 
he  takes  upon  himself  the  greater  chance  of  failure  by  tbe 
drawees.  The  defendants  were  bound  to  establish  sucb 
laches,  contrary  to  the  custom  of  merchants,  as  is  suffi- 
cient to  cast  the  onus  on  the  holder.  Here  there  was  no 
post  office  at  Carbonear ;  and  the  vessel  was  bound  for 
Quebec.  [Lord  Abinger,  C.  B. — Why  was  not  one  set 
sent  by  St.  John's  ?]  That  point  was  not  taken  at  tbe 
trial.  The  question  for  the  jury  was,  whether,  looking  at 
the  interests  of  both  the  drawer  and  the  holder,  there  had 
been  unreasonable  delay  in  forwarding  the  bill  for  a^ 
ceptance,  or  putting  it  into  circulation :  Mellish  v.  Rat" 
don  (a).  The  verdict  was  contrary  to  the  opinion  of  the 
learned  Judge,  and  it  is  evident  that  it  was  so  given,  only 
because  some  of  the  jury  were  worn  out  by  exhaustion. 

But  the  affidavit  is  also  admissible.  There  are  coo* 
fficting  authorities  on  this  subject.  In  Owen  v.  Ifarlmh 
ion  (6),  the  Court  refused  to  set  aside  a  verdict,  oo  the 
affidavit  of  a  juryman  that  it  was  decided  by  lot  (c).  But 
the  affidavit  of  the  juryman  himself  is  rejected,  because 

(a)  9  Bing.  416  ;2  M.  &  Scott,         (c)  See  also  VaUe  ▼.  Ddaod, 
570.  1  T.  11.  1 1 ;  Jackion  v.  WiUiamM, 

(6)  1  N.R.  326.  2T.R.281. 
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the  conduct  which  he  admits  is  such  as  would  render  BtOu  «/  PUm, 
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him  liable  to  punishment.  [Lord  Abinger^  C.  B. — ^No ; 
it  is  because  otherwise  no  verdict  would  be  safe.]  There 
is  no  rule  of  law  which  prevents  the  Court  from  getting 
at  the  knowlege  of  this  fact  as  of  any  other^  except 
that  the  juryman  is  not  permitted  to  confess  his  own 
misconduct.  A  verdict  decided  by  lot  will  be  set  asidct 
although  it  be  according  to  the  evidence  and  the 
opinion  of  the  judge;  Fry  v.  Ward  (a),  Hallr.  Cove(b)* 
In  Ayleii  v.  Jewell  (r)i  a  new  trial  was  refused  because 
there  was  no  affidavit  by  the  jurymen  themselvesi  but  only 
their  declaration  to  the  attorney.  lAlderson,  B. — If 
such  evidence  were  admissible^  what  verdict  would  be  safe  ? 
If  one  of  the  jury  is  displeased  at  the  verdict,  he  may  say 
they  tossed  up  for  it ;  and  if  that  be  false,  he  is  subject 
to  no  punishment]. 

Lord  Abinoer,  C.  B. — I  wish  it  to  be  understood 
clearly  and  distinctly,  that  we  cannot  take  notice  of  the 
affidavit  at  all :  I  never  meant  to  concur  in  granting  the 
rule  upon  that  ground,  and  therefore  I  think  it  ought  not 
to  have  been  filed.  On  the  other  point,  if  we  doubted 
whether  the  verdict  was  right,  then  the  opinion  of  the 
judge,  or  the  length  of  time  during  which  the  jury  were 
in  deliberation,  would  be  good  grounds  for  granting  a  new 
trial ;  but  having  no  doubt,  we  cannot  act  upon  them ;  we 
must  rather  conclude  that  the  length  of  their  deliberation 
enabled  the  jury  to  come  to  a  mature  conclusion,  which  we 
think  the  right  one.  Here  the  bill  was  drawn, at  Car- 
bonear,  on  the  12th  of  August,  and  (which  is  very  material) 
drawn  in  duplicate :  it  appeared  that  there  was  a  daily 
communication  from  Carbonear  to  St.  John's,  and  a  post* 
office  packet  from  thence  to  England  three  times  a  week^ 
^e  voyage  being  about  18  days:   yet  the  bill  was  not 

(a)  T.  Jones,  83.  (6)  1  Stra.  642.  (c)  2  W.  Bl.  1299. 

VOL.  IV.  C  C  C  M*  W. 
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^FkMf  prtttnted  for  acceptance  until  the  16th  of  NoTember,  bj 
which  it  was  made  to  run  at  least  two  months  longer  than 
was  necessary.  No  evidence  was  given  to  account  for  this 
delay;  and  for  aught  that  appeared,  the  captain  might 
have  had  it  in  his  pocket  for  a  considerable  time  after  hit 
arrival  in  this  country.  At  all  events,  the  bill  beiog 
drawn  in  sets,  the  plaintiff  might  have  tranamitted  another 
set  of  it  by  St.  John's.  I  think,  therefore,  that  the  ver- 
dict was  perfectly  right,  and  ought  not  to  be  disturbed. 

Pares,  B. — I  think  thaty  on  general  prineiplef,  wt 
cannot  attend  to  the  affidavit.  It  would  be  v«ry  onssfeto 
the  administration  of  justice,  to  admit  hearsay  in  matten 
of  this  kind.  When  the  jury  have  openly  concurred  mi 
verdict  in  open  court,  which  ought  to  be  their  bindiag 
decision  on  the  case,  it  would  be  most  dangerous,  and  lesd 
to  the  greatest  fraud  and  abuse,  to  set  it  aside  on  such 
statements  as  that  which  is  made  in  this  case.  I  siso 
agree  that  the  verdict  was  right  upon  the  evidence.  The 
opinion  of  the  learned  judge  at  the  trial  is  certainly  en- 
titled to  the  greatest  respect,  because  he  has  the  beit 
opportunity  of  seeing  the  demeanour  of  the  witnesses,  sod 
judging  of  the  relative  value  of  their  evidence :  bat  I 
cannot  help  thinking,  that  if  the  fact  of  the  bill  being 
drawn  in  duplicate  had  been  brought  to  his  notice,  bit 
impression  would  probably  have  been  different.  A», 
however,  we  are  of  opinion  that  a  verdict  the  other  way 
would  have  been  wrong,  we  are  bound  to  act  upon  that 
opinion. 

Aldkrson,  B. — I  am  of  the  same  opinion ;  and  I  desire 

to  express  my  entire  concurrence  in  the  rejection  of  the 

affidavit,  because  I  think  it  important  that  the  rule  sbooU 

be  laid  down  clearly  and  distinctly  by  every  member  of  the 

Court. 

Rule  discharged 
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BuROHART  V.  Hall  and  Others,  Executors  of  Nisbitt,     ^      v     "^ 

Deceased. 

X  HIS  was  an  action  by  the  plaintiff*,  a  tailor,  to  recover  Aisutnptit  to 
the  amoant  of  his  bill  for  uniforms  and  other  clothes  sup-  amount  of  a 
plied  by  him  to  the  defendants'  testator,  Captain  Nisbett,  f^^J"^  ^u^^m 
in  his  lifetime.    The  defendants  pleaded  the  infancy  of  ^  Ae  defend- 

*    ^       ^  ^  ants*  testator 

the  testator,  to  which  there  was  a  replication  that  the  goods  in  hu  lifetime. 
were  necessaries.    The  action  was  brought  under  the  ofthetesutor. 
direction  of  Lord  Chancellor  Lyndhurst.    At  the  trial  ^^^f^l  „„ 
before  Lord  Abinger,  C.  B.,  at  the  Middlesex  Sittings  which  issue 

zL  o  %-     .  1     1         i^  •      was  joined.    On 

after  Michaelmas  Term,  1837,  it  appeared  that  Captain  the  trial,  it  ap- 
Niabett  was  a  minor  at  the  time  when  the  clothes  H^uto/wua' 
were  supplied,  but  it  was  proved  also  that  he  had  an  ™*°^'  ^  ^^^^ 

'^^        '  ^  ^      time  when  the 

allowance  of  500/.  a  year,  besides  his  pay  as  a  captain  in  goods  were  sup- 
the  Guards,    The  Lord  Chief  Baron,  in  summing  up,  ex-  was  proved 
pressed  his  opinion  that  if  the  infant  had  an  income  suffi-  |^„  ^^o^^nte 
cient  to  provide  him  with  necessaries  suitable  to  his  con-  of  500/.  a  year, 

*  besides  his  pay 

dition  for  ready  money,  he  could  not  contract  even  for  as  a  captain  in 

1.^  i.t*  ><■•     the  army.   The 

oecessaries  upon  credit;  and  the  jury,  actmg  upon  this  learned  Judge 

direction,  found  a  verdict  for  the  defendants.  wU**of  minion 

In  Hilary  Term,  1838,  Erie  obtained  a  rule  nisi  for  a  that  if  the 

...  minor  bad  a 

new  trial,  on  the  ground  of  misdirection ;  citing  Darby  v.  sufficient  in- 
Boucher  (a),  and  Earlv.Peale  (i),  and  contending  that  the  wrto'^luppiy 
lo&nt  might  enter  into  any  reasonable  contract  for  neces-  '**°?  ^**^*;  "*"•- 

^  ''  saries  suitable 

•aries^  although  on  credit  (c).    In  Easter  Term  following,  to  Ms  condition 

for  ready  money, 
he  could  not 
contract  eten  for  necessaries  upon  credit: — Htld,  that  this  was  a  misdirection. 


(a)  1  Salk.  279,  286. 

(6)  10  Mod.  67. 
-  (^  The  rule  wu  fpranted  on 
another  ground  also,  viz.  that 
Lady  Nisbett,  the  mother  of  the 
defendants*  testator,  who  was  ex- 
amined for  the  defendants,  was 
an  incompetent  witness,  being  a 
legatee  under  his  wiH  to  an  amoimt 


more  than  suflicient  to  exhaust 
all  the  assets.  This  latter  point 
arose  also  in  another  action  agunst 
the  same  defendants,  Eatt  v.  HaU 
and  OM«rs,  and  was  argued  at  great 
length,  and  the  Court  took  time 
until  this  term  to  consider  it.  The 
latter  cause,  however>  was  uhi- 
mately  compromised,  and  no  Judg- 


c  c  c  2 
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Xjceh.  rf  PUa»,       Thesiger,  Leahy ^  and  Bayley^   shewed   cause.— The 

single  question  is,  whether  a  suitable  allowance  in  money 
made  to  an  infant  prevents  a  tradesman  from  contracting 
with  him  for  necessaries  on  credit.  In  Fordv*  FoihergiU{a)f 
Lord  Kenyan  held  that  it  was  incumbent  on  a  tradesman, 
before  he  trusts  an  infant  with  what  may  appear  to  be  neces- 
saries, to  inquire  whether  he  were  provided  with  a  sufficient 
allowance  by  his  friends ;  that  the  question  of  necessaries 
was  a  relative  fact  to  be  governed  by  the  fortune  or  circum- 
stances of  the  infant,  and  that  proof  of  those  circumstsncei 
lay  on  the  plaintiff.     And  in  Crantz  v.  Gilt  (£),  the  same 
learned  Judge  held   that  when  a  father  gives  his  son  a 
reasonable  allowance  for  his  expenses,  he  is  not  liable  for 
necessaries.     Here  it  was  proved  that  the  deceased  vas 
allowed  500/.  a  year  besides  his  pay  as  a  captain  in  the 
army,  and  that  that  allowance  was  ample  for  his  station  in 
life.   It  probably  will  not  be  disputed,  that  if  his  guardians 
had  found  him  necessaries  in  kind,  the  action  would  not  be 
maintainable:  yet  this  is  merely  another  mode  in  which  they 
choose  to  supply  him  with  necessaries,  he  being  from  home, 
and  in  the  army.     The  ground  of  allowing  an  infant  to 
obtain  credit  for  necessaries,  is  that  he  shall  not  starve; 
but  if  he  has  suflScient  money  supplied  to  him,  it  is  not 
essential  that  he  should  have  credit  for  what  might  other- 
wise  be  deemed  necessaries.     It  is  no  doubt  the  duty  of  tlie 
tradesman  to  make  inquiries.  It  is  like  the  case  of  a  trades^ 
man  who  trusts  a  married  woman  living  apart  from  her 
husband  ;  and  as  to  that  in  Marshall  v.  Ruilon  (c),  Lord 
Ellenborough  says : — *'  A  wife  living  apart  from  her  ha»- 
band,  and  who  has  property  secured  to  her  own  separate 
use,  must  apply  that  property  to  her  support,  as  her  ooca- 


ment  was  therefore  given.    The  (a)  lEsp.  211;  Peake^tN.P*^ 

publication  of  the  present  case  was  30 1 . 

delayed  in  the  expectation  of  a  (6)  2  Esp.  471- 

decision  on  the  other  point  also.  (c)  8  T.  R.  547* 
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aions  may  call  for  it ;  and  if  those  who  know  her  condition  A^^  4  P^*^» 
instead  of  requiring  immediate  payment,  give  credit  to 
her,  they  have  no  greater  reason  to  complain  of  not  being 
able  to  sue  her,  than  others  who  have  nothing  to  confide 
in  but  the  honour  of  those  they  trust."  Here  it  appeared 
that  the  plaintiff  not  only  knew  that  Captain  Nisbett  was  a 
minor,  but  was  cautioned  by  his  mother,  Lady  Nisbett^ 
agaipst  trusting  him.  It  is  not  competent  to  a  tradesman 
to  shut  his  eyes  to  the  fact  of  the  minor's  having  an  allow- 
ance, and  he  cannot  be  allowed  to  dictate  to  the  guardian 
the  way  in  which  he  shall  be  supplied  with  necessaries. 
In  Bainbridge  y.  Pickering  (a),  Gould,  J.,  says,  '^  No  man 
shall  take  upon  himself  to  dictate  to  a  parent  what  clothing 
the  child  shall  wear,  or  at  what  time  they  shall  be  purchased, 
or  of  whom.  All  that  must  be  left  to  the  discretion  of  the 
father  or  mother."  There  is  no  reasonable  distinction 
between  necessaries',  provided  in  kind  and  a  money  allow- 
ance, on  a  question  whether  credit  has  been  properly  given. 
The  defendants  proved  not  only  that  Captain  Nisbett  had 
an  ample  allowance,  but  that  he  was  supplied  by  several 
tailors  with  clothes.  In  Burgliarl  v.  Angerstein  (6),  it  was 
laid  down  that  a  minor  is  only  liable  for  necessaries  suitable 
to  his  state  and  degree,  and  that  the  jury  must  consider  not 
only  whether  the  clothes  supplied  to  him  were  suitable  in 
point  of  quality,  but  also  in  point  of  quantity  ;  so  that  if  he 
hat  been  supplied  with  ten  coats  by  another  tradesman, 
mod  immediately  after  that  the  plaintiff  supplies  him  with 
another,  the  plaintiff  will  not  be  entitled  to  be  paid  for 
that  other  coat,  which  was  wholly  unnecessary.  And  it 
waa  expressly  decided  by  the  Vice-Chanct Uor,  in  Mortara 
T«  HaU{c)t  that  where  an  infant  has  an  allowance  made  to 
him  by  his  guardians  for  his  support,  a  tradesman  is  not 
entitled  to  be  paid  for  articles  supplied  to  the  infant  on 
credit,  unless  he  can  make  out,  that  having  regard  to  the 

(fl)  2  W.  Bla.  1325.        (&)  6  Car.  &  P.  690.        (c)  6  Sim.  465. 
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Btek.  rf  PiMi^  infant*i  eireomttances  and  Btation  (which  ht  h  bovii  te 
V  *  ^    inquire  into)  the  articles  were  necessaries*    The  qusttioa 

ButtoHAttT  before  Lord  Lpndhursi,  Lord  Chancellor,  in  this  case  wm 
Hall.  ^^^  ^^®  same.  [Parke,  B« — There  is  no  doubt  that  Lori 
Lyndhursi  doubted  whether  that  decision  was  a  coneet 
one.]  In  giving  permission  to  bring  this  action,  he  did  bo 
more  than  suggest  a  doubt,  and  the  Vice-chancellor's  deci- 
sion is  express  upon  the  point  His  Honor  says,  *'I 
take  it  to  be  the  law  that  it  is  the  duty  of  tboae  who  trait 
infants  for  goods  supplied  to  them,  to  make  themsdvn 
acquainted  with  their  circumstances,  in  order  that  they 
may  determine  whether  the  articles  supplied  really  sre 
necessaries  or  not*  The  question  then  is,  whether  t 
tradesman  would  be  at  liberty  to  furnish  an  infant  witk 
the  necessaries  on  credit,  when  he  might  haTe  known, 
if  he  had  made  inquiry,  that  the  infant  was  suppled 
with  an  income  for  his  support*  I  cannot  thiidi  tlist 
a  tradesman  would  be  at  liberty  to  supply  an  infant  soei^ 
cumstanced  on  credit'*  [PorJte,  B. — Therw  is  no  dovbt 
that  Lord  Lyndhurti  did  not  sanction  that  opinion*]  It 
is  not  necessary  here  to  contend  that  the  plaintiff  ou^ts 
have  been  nonsuited ;  it  is  sufficient  to  say,  that  the  fret 
of  the  minor's  being  supplied  with  a  sufficient  momj 
allowance  was  proper,  with  other  ingredients  in  the  esie, 
to  be  left  to  the  jury. 

Erie,  Plaii,  and  Jardine,  contra. — First,  the  pkiiltiff 
certainly  ought  not  to  have  been  nonsuited,  as  he  was  it  si 
events  entitled  to  recover  for  that  portion  of  the  denied 
which  was  clearly  for  necessaries.  The  plaintiff  ji«t 
abundant  evidence  to  call  upon  the  defendants  to  sbe#  Ibit 
the  articles  supplied  were  not  necessaries.  It  was  profsd 
that  he  was  an  officer  in  the  Guards,  that  aniforais  vtft 
suppUed  to  him,  and  that  the  supplies  were  made  witk 
the  knowledge  that  he  was  in  a  high  rank  in  life,  and 
entitled  to   an   ample  fortune  on  coming  of  age.    In 
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Maekarell  v.  Bachelor  (a),  which  was  **  debt  upon  diTert  Ji^h.  ^  piiii. 
oonlractfli  all  for  apparel ;  some  for  fustian  suits,  and 
some  for  velvet  and  satin  suits  laced  with  gold,  amounting 
to44L,  whereof  the  plaintiff  was  satisfied  4/." ;  the  defend- 
ant pleaded  infancy:  the  plaintiff  replied,  that  he  was  one 
of  the  gentlemen  of  the  chamber  to  the  Earl  of  Essex, 
and  so  it  was  for  his  necessary  apparel.  On  demurrer, 
the  court  held,  **  that  the  suits  of  satin  and  velvet  were  not 
necessary  for  an  infant,  although  he  be  a  gentleman ;  but 
in  regard  he  had  acknowledged  satisfaction  for  4^ 
parcel,  &c«,  and  they  could  not  tell  for  what  that  was 
paid,  the  defendant  could  not  have  judgment  for  any  part; 
otherwise  he  should  have  judgment  for  these  contracts 
which  were  allowed  of."  Then  the  question  for  the  jury 
was,  whether  any  of  these  articles  were  suitable  to  the 
ia&nt's  estate  and  degree.  [Parke ,  B. — IF  prima  facie  and 
abstractedly  from  circumstances,  they  were  proper  for  hki 
rank  and  station  in  life,  that  would  be  sufficient  for  the 
plaintiff  to  prove.  If  he  was  supplied  aliunde,  that  must 
be  proved  by  the  defendants.]  In  Ford  ▼.  Folhergill, 
Lord  Kenyon  held  that  the  question  of  necessaries  was  a 
relative  fact,  to  be  governed  by  the  fortune  and  circum- 
atances  of  the  infant,  and  that  proof  of  those  circumstances 
lay  on  the  plaintiff.  The  plaintiff  has  given  sufficient 
proof  of  that  nature,  to  entitle  himself  to  recover.  This 
requisition  as  to  the  station  and  degree  of  the  party  is  not 
a  modern  invention  as  appears  by  reference  to  the  plead- 
ings in  the  old  entries :  see  North  v.  Thompson  (6),  and 
Rainsford  v.  Fenwick  (c).  The  cases  go  to  shew  that  the 
case  of  an  infant  is  like  that  of  an  idiot,  and  that  he  is 
aUpposed  to  have  an  **  invincible  ignorance,"  which 
renders  him  incapable  of  contracting,  except  from  neces- 
sity, for  providing  himself  with  food,  clothing  and  educa- 
iion,  &c.    [Lord  Abinger,  C.  B.-^An  infant  cannot  be 

(a)  Ore^  EHf .  589.       (6)  Go.  Batries,  125.        (c)  OftHer,  216. 
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fUeh.  rf  PUat,  liable  on  an  account  stated,  and  the  reason  giveD  is, 
^     ^     that  he  cannot  calculate,  and  is  therefore  incapable  of 
stating  an  account.] 

.    Secondly,    as    to  the  effect  of  t]ie  allowance.— The 
learned  Judge,  in  summing  up  the  case,  laid  it  down  m 
the  clearest  way,  that  if  the  allowance  was  sufficient,  the 
minor  was  incapahle  of  contracting.     But  taking  it  as  a 
proposition  of  law,  that  an  infant  may  contract  for  neces- 
saries, the  fact  of  his  having  an  income  is  rather  important 
on  behalf  of  the  plaintiff,  to  shew  that  he  is  considered 
capable  of  making  a  contract.    It  is  laid  down  in  Co.Litt. 
172,  that  **  an  infant  may  bind  himself  to  pay  for  his  neces- 
sary meat,  drink,  apparel,  necessary  physic,  and  such  other 
necessaries,  and  likewise  for  his  good  teaching  or  instruc- 
tion, whereby  he  may  profit  himself  afterwards."    And  in 
Manby  v.  Scott  (a),  it  is  said,  "  And  our  law  allows  many 
persons  to  make  contracts  in  cases  of  necessity,  who  other- 
wise would  be  disabled  from  doing  so;  and  although 
generally  the  contracts  of  infants  are  void,  yet  in  cases  of 
necessity  their  contracts  shall  bind  them :"  citing  DektveU 
V.  Clare f  and  Pickering  v.  Gunning  (6).    It  is  of  necessitj 
that  an  infant  should  be  capable  of  going  to  a  tailor  to 
order  clothes,  and  that  he  should  not  be  allowed  to  saj, 
when  they  are  brought  home,  that  he  has  ordered  what 
was  necessary  from  another  tailor.     It  is  for  the  advantage 
of  the  infant  that  he  should  be  capable  of  binding  himaelf 
to  pay  for  necessaries  at  a  future  day.     Suppose,  when  a 
uniform  proper  for  this  gentleman's  station  was  brought 
home  to  him,  being  asked  for  the  amount,  he  replied :  "  No, 
I  have  got  money  in  a  box,  but  I  will  not  pay  you  till  next 
week:" — is  the  tailor  to  take  it  back  ?    Suppose  on  the  1st 
of  January  he  is  paid  his  half  yearly  allowance,  and  before 
the  SOth  he  is  robbed  of  it  or  has  lost  it,  is  that  to  bar  the 
tailor  from  recovering  ?  Or  take  the  case  of  a  schoolmaster, 

(a)  2  Sid.  112.  (6)  Roll's  Abr.,  tit.  £nfiuits,729. 
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where  it  is  necessarily  a  continuing  contract,  as  you  cannot  BMtk.  nf  Piem^ 

pay  for  each  lesson :  if  the  allowance  is  squandered,  is  ' 

he  to  be  prevented  from   recovering?      [ParkCf   B. — 

The   question  is  to  be  looked  at  as  at  the  time  of  the 

contract  being  entered  into.]     If  the  question  were  as  to 

the  liability  of  the  guardian  or  the  executor  to  make  up 

the  loss,  the  case  might  be  very  different.     It  is  quite  clear 

the  infant  could  make  a  contract  to  pay  ready  money :  and 

if  it  were  not  paid,  the  tradesman  might  either  take  the 

clothes  away  and  bring  an  action  for  not  taking  them  in,  or 

leave  them  and  bring  an  action  for  the  amount.    The  rule 

as  laid  down  by  the  learned  Lord  Chief  Baron,  would 

apply  to  articles  of  the  most  plain  and  homely  description. 

But  the  point  scarcely  arises  on  these  pleadings.    The 

minor's  having  money  supplied  to  him  would  not  prevent 

the    articles   being  necessaries  at  the  time  they   were 

ordered.    And  there  might  have  been  a  rejoinder  that  the 

minor  had  been  supplied  with  a  sufficient  allowance. 

Cur.  adv.  vult. 
In  Trinity  Term,  18S8, 

Lord  Abinger,  C.  B.,  delivered  judgment. — In  this 
case,  the  rule  must  be  absolute  for  a  new  trial.  I  am  now 
convinced  that  I  laid  down  the  rule  of  law  too  rigorously 
at  the  trial.  Mr.  Erle*s  able  argument  has  satisfied  me 
that  a  minor  is  capable  by  law  of  entering  into  a  contract, 
not  merely  for  necessaries  for  ready  money,  but  into  any 
reasonable  contract  for  necessaries,  although  he  may  have 
an  income.  I  told  the  jury  that  he  could  not,  under  such 
circumstances,  contract  but  for  ready  money.  In  that 
direction  I  certainly  went  farther  than  any  case  has 
carried  the  rule.  On  this  ground  of  misdirection,  there- 
tore,  there  must  at  all  events  be  a  new  trial. 

Rule  absolute. 
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1839. 
]  CORRALL  V.   CaTTELL. 

In  an  tetldn  E-  HIS  wss  an  action  of  assumpsit  for  money  bad  and 
Md^ecdvJd*^  received,  brought  to  recover  the  sum  of  SOL,  which  had 
to  recover         been  paid  by  the  plaintiff  to  the  defendant,  as  a  depottt 

back  the  de-  \  .        i.       ,       ,    ,  ,  ,     . 

pout  money  upon  the  sale  of  a  landed  estate,  upon  the  ground  that 
plaintiff  on  the  ^^^  defendant  was  unable  to  make  a  good  title  to  the  said 
purchase  of  an    estate.  Under  the  circumstances  hereinafter  stated. 

estate,  a 

special  case  At  the  trial  before  Lord  Abinger,  C.  B«,  the  jury  foand 

the  wiu  of        for  the  plaintiff,  damages  30/.,  but  the  learned  Judge  gate 

the  defend- 
ant's father,  the  estate  in  question  was  devised  to  him  after  the  death  of  his  mother,  and  to  his  isne 
in  tail,  subject  to  a  payment  of  21.  a  year  to  his  sister  M.  C,  with  remainder  to  the  teetator'sowB  ligk 
heirs.  In  the  year  1817,  and  during  the  lifetime  of  bis  mother,  the  defendant,  by  lease  and  reletM, 
assigned  the  estate  for  his  own  life  to  his  sister  M.  C,  and  R.  W.,  upon  trust  to  receive  Ik 
rents  and  apply  them  to  keep  the  tenements  in  repair,  to  pay  to  M.  C.  her  annuity  of  2JL,  aa4  M 
pay  the  residue  to  the  defendant  Af^er  the  mother's  death,  M.  C,  (R.  W.  being  dead,)  received 
one  quarter's  rent,  since  whieh  tho  rents  had  been  receivtd  by  the  d«feodani.  la  Febrasrj^ 
1836,  the  defendant  advertised  the  estate  for  sale,  and  on  the  25th  of  that  month  the  plaiatiff 
purchased  it  upon  a  contract  stated  in  the  conditions  of  sale.  Amongst  other  eooditioos  were  fk 
following: — **  That  the  premises  are  to  be  sold  subject  to  a  yearly  rent  of  2Lf  payable  daring  tks 
life  of  M.  C,  the  lister  of  the  defendant,  and  which  said  M.  C.  having  given  notice  that  in  cook- 
quence  of  a  ceruin  alleged  indenture,  bearing  date  August  19, 1817,  whereby  she  alleges  die 
defendant  conveyed  all  his  estate  and  Interest  in  the  premises  unto  R.  W.  (now  deceased),  sad 
the  said  M.  C.  for  the  term  of  his  the  said  defendant's  life,  upon  certain  trusts  in  tlie  alleged  is* 
denture  contained,  and  that  no  conveyance  of  the  premises  could  be  made  without  the  concorreott 
of  her  the  said  M.  C,  and  who  thereby  declared  she  should  refuse  to  execute  any  such  conveyance, 
the  said  defendant  declared  that  the  said  alUged  indenture  i$  a  fahrieatienj  and  has  made  a  teUm 
affidavit  that  he  never  executed  any  such  indenture,  and  that  such  indenture^  a»far  ae  eoueenu  sm 
euppoeed  signature  or  mark  of  him,  the  defendant,  is  a  forgery ;  and  the  opinion  of  Sir  J.  C^  hi 
Majesty's  Attorney- General,  and  Mr.  K.,  have  been  Uken  as  to  the  necessity  of  the  said  M.  Ci 
concurring  in  the  sale,  and  were  in  favor  of  the  defendant's  being  able,  by  virtue  of  the  recent  act  fiir 
abolishing  fines  and  recoveries,  to  make  a  good  title  to  the  premises  without  the  sanctioo  and  tat- 
corrence  of  the  said  M.  C;  and  the  vendor  is  alio  prepared  to  prove  that  on  the  trial  of  anactiie 
of  replevin  of  S.  ▼.  the  said  M.  C,  the  pretilding  Judge  expressed  Mmaelf  favorably  to  the  rii^ 
of  the  defendant  to  convey  without  the  concunence  of  the  said  M.  C;  the  purchaser  tker^ 
shall  not  make  any  objection  on  account  of  the  said  alleged  indenture,  nor  be  entitled  to  call  for  any 
sanction,  concurrence,  Src.  &&,  by  or  from  the  said  M.  C. ;  but  if  the  purchaser  absll  think  it,  it 
order  to  indemnify  him  or  her  against  all  action,  suits,  and  other  proceedings,  claims  and  deaundi 
by  the  said  M.  C,  a  portion  of  the  purchase- money  (not  exceeding  200/.)  utay  remote  ma  criflfyt 
by  way  of  mortgage  on  the  premises,  at  interest  after  the  rent  of  44  per  cent.,  and  ihat  such  charge, 
at  the  option  of  the  purchaser,  shall  remain  on  such  security  during  the  life  rf  the  told  M.  C.,id 
for  a  period  not  exeeding  twelve  months  qfter  her  decease"  The  plaintiff  paid  the  deposit  asv 
sought  to  be  recovered.  The  jury,  at  the  trial,  found  a  verdict  for  the  plaintiff  for  the  amooiit  of 
the  deposit,  and  that  the  deed  of  the  19th  August,  1817,  waii  th^  deed  of  the  defimdant: — tUU, 
1st,  that  whether  the  representation  of  the  deed  being  a  forgery  Mete  a  warranty  upon  which  the 
plaintiff  might  maintain  an  action  or  not,  the  plaintiff  had  no  right  to  resdnd  the  contfld  becaaiA 
it  turned  out  to  have  been  untrue.  Secondly,  that  by  the  stipulation  **  that  the  purchaser  should 
not  make  any  objection  oa  account  of  the  alleged  indenture,"  every  species  of  objection  to  the  dtle 
on  the  part  of  the  purchaser  arising  out  of  the  alleged  deed  was  interdicted,  and  he  was  pre- 
cluded from  insisting  either  upon  the  existence  of  the  deed,  or  upon  its  legal  effect  and  operatioo, 
as  a  defect  in  the  title  which  he  had  agreed  to  take. 
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the  defend Aiit  \eare  to  nunre  to  set  aside  the  verdiciaiid  Mgth  ^Pim, 
enter  a  nonsuiti  upon  several  points  made  by  the  defend-    ^  *oq»* 
ant's  counsel,  and  upon  motion  accordingly  in  Easter 
Tentti  1887,  it  was    ordered   that    the  following  case 
should  be  stated  for  the  opinion  of  this  Court* 

Samuel  Cattell,  father  of  the  defendant  Thomas  CatteU, 
died  seised  in  fee  of  certain  freehold  houses  and  lands  in 
the  county  of  Northampton,  and  amongst  others,  of  a 
dwelling-house  in  the  parish  of  Daventry,  with  the  appur- 
tenances, and  two  closes  of  land  with  the  appartenances, 
called  the  first  and  middle  close,  which  are  the  premises 
fai  question  in  the  present  action.  Samuel  Cattell  died  in 
the  year  1817,  having  made  his  last  will  and  testament, 
duly  executed  for  passing  of  real  estates,  bearing  date 
S4th  April,  1817,  whereby,  amongst  other  things,  he 
devised  as  follows : — **  All  my  messuages,  cottsges,  ot 
tenements,  and  all  other  my  freehold  estates  in  Daventry 
aforesaid  or  elsewhere,  (except  the  premises  hereinafter 
devised),  I  give  and  devise  to  my  said  wife  and  h^ 
assigns,  for  and  during  the  term  of  her  natural  life ; 
and  from  and  immediately  after  her  decease,  I  give  and 
devise  the  same  in  manner  following ;  that  is  to  say,  all 
that  my  messuage  or  dwelling-house,  with  the  barns, 
jrafds,  and  appurtenances  in  the  parish  of  Daventry,  now 
in  my  own  occupation,  and  all  those  two  closes  with  the 
appurtensnces,  in  the  late  new  incloiure  of  Datentry, 
afterwards  called  the  first  close  and  the  middle  close,  I 
Subject  and  charge  unto  and  with  the  payment  of  one 
annuity  or  clear  yearly  rent-charge  of  21.  unto  my  daughter 
Mary  Cattell  and  her  assigns,  for  and  during  the  term  of 
ber  natural  life,  by  two  equal  half-yearly  payments,  the 
first  payment  to  be  made  at  the  end  of  six  calendar  months 
next  after  my  decease :  and  subject  and  charged  as  afore- 
said, I  give  and  devise  the  same  unto  my  son  Thomas 
Cattell,  and  the  heirs  of  his  body,  and  in  default  of  auch 
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Egek.  pf  Pleas,  issue,  I  give  and  devise  the  same  unto  my  own  right  hein 

J  839.         /.  ^  ^„^^ 
V  ^     lor  ever. 

CoRRALL  The  defendant  is  the  Thomas  Cattell  mentioned  in  the 

Cattill.  ^^'^  ^^  Samuel  Cattell,  and  is  his  second  son :  Samael 
Cattell,  his  elder  brother,  and  who  is  the  right  heir  of  the 
testator,  is  still  living.  The  houses  and  two  closes  devised 
to  Thomas  Cattell  by  his  father's  will,  form  the  estate  the 
title  to  which  is  the  subject  of  the  present  suit.  On  the 
19th  August,  1817,  the  defendant  Thomas  Cattell,  being 
of  the  age  of  twenty-one  years,  executed  the  following 
indenture  of  lease  and  release. 

This  indenture,  made  the  19th  August,  1817,  between 
Thomas  Cattell  of  Daventry,  in  the  county  of  Northampton, 
carpenter,  of  the  one  part,  and  Richard  Webb  of  Tow- 
cester,  in  the  said  county,  brazier,  and  Mary  Cattell  of 
Daventry  aforesaid,  spinster,  of  the  other  part.  Whereai 
Samuel  Cattell,  late  of  Daventry  aforesaid,  carpenter, 
deceased,  did  in  and  by  his  last  will  and  testament  in 
writing,  bearing  date  the  24th  April,  1817,  duly  signed, 
published,  and  attested  in  such  manner  as  by  law  is  re- 
quired for  the  passing  real  estates,  give  and  devise,  amongst 
other  hereditaments  and  premises  not  intended  to  be 
hereby  conveyed,  the  messuages,  closes,  and  hereditaments 
hereinafter  described,  unto  Elizabeth  Cattell,  his  widow, 
for  and  during  the  term  of  her  natural  life ;  and  from  and 
immediately  after  her  decease,  the  said  testator  gave  and 
devised  the  same  unto  him  the  said  Thomas  Cattell,  party 
hereunto,  and  the  heirs  of  his  body ;  and  in  default  of  such 
issue,  then  unto  his  the  said  testator's  own  right  heirs  for 
ever:  subject  nevertheless  and  charged  unto  and  widi 
the  payment  of  one  clear  yearly  annuity  or  rent-charge  of 
2L  unto  the  said  testator's  daughter  Mary  Cattell,  party 
hereto,  and  his  assigns  for  and  during  the  term  of  her 
natural  life :  and  whereas  the  said  Samuel  Cattell  after- 
wards departed  this  life  without  having  revoked  or  altered 
his  said  will,  and  without  having  sold  or  otherwise  dis- 
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posed  of  the  said  messuage,  closes,  and  hereditaments,  or  Bx^.  ^  PUat, 

any  of  them,  except  as  aforesaid:  and  whereas  the  sdd 

in  part  recited  will  of  the  said  testator  Samuel  Cattell, 

was,  soon  after  his  decease,  duly  proved  in  the  Consistory 

Court  of  the  Bishop  of  Peterborough :  and  whereas  the 

add  testator's  widow  E.  Cattell  is  now  living :  and  whereas 

the  said  Thomas  Cattell  hath  applied  to  and   requested 

them  the  said  Richard  Webb  and  Mary   Cattell  to  take 

and  accept  of  a  conveyance  of  the  estate  and  interest  of 

him  the  said  Thomas  Cattell  of  and  in  the  said  premises, 

expectant  on  the  decease  of  the  said  E.  Cattell,  for  the 

term  and  upon  the  trusts  and  in  manner,  and  to  and  for  the 

intents  and  purposes  hereinafter  mentioned,  which  they 

have  consented  and  agreed  to  do : — Now  this  indenture 

witnesseth,  that  in  pursuance  and  execution  of  the  said 

request  and  agreement,  and  in  consideration  of  the  sum  of 

lOs.  of  lawful  money  of  the  United  Kingdom  of  Great 

Britain  and  Ireland,  current  in  Great  Britain,  to  the  said 

Thomas  Cattell  in  hand  well  and  truly  paid  by  the  said 

R.  Webb  and  M.  Cattell  at  or  before  the  execution  of 

these  presents,  the  receipt  whereof  he  the  said  Thomas 

Cattell  doth  hereby  acknowledge,  and  for  divers  other 

good  causes  and  considerations  him  hereunto  moving :  he 

the  said  Thomas  Cattell  hath  granted,  bargained,  sold, 

aliened,  released,  and  confirmed,  and  by  these  presents 

doth  grant,  bargain,  sell,  alien,  release,  and  confirm  unto 

the  said  Richard  Webb  and  Mary  Cattell,  their  heirs  and 

assigns,  all   that  the  remainder  or  reversion  expectant 

upon  and  to  take  effect  in  possession  immediately  from 

and  after  the  decease,  or  other  sooner  determination  of  the 

life-estate  of  the  said  E.  Cattell,  of  him  .the  said  T. 

Cattell,  of  and  in  all  that  messuage  or  dwelling-house, 

with  the  farm-yards  and  appurtenances,  situate,  standing, 

and  being  in  the  parish  of  Daventry  aforesaid,. late  in  the 

tenure  or  occupation  of  the  said  Samuel  Cattell,  deceased^ 

and  now  of  the  said  E.  Cattell,  his  widow,  and  also  of  and 
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MmK  V  FiMf,  in  those  two  cbtet,  with  the  mpportenaiiees,  in  the  kte 
'  ^    new  inelosare  of  Dafentry  aforesud,  called  the  fint  cloie 
and  middle  close,  late  also  in  the  tenure  and  occopatioa 
of  the  said  Samuel  Cattell,  deceased,  and  now  of  ■, 


together  with  all  and  singular  houses.  Sec.,  aU  which  said 
messuage  or  dwelling-house,  with  the  appurtenaDoea  so 
in  remainder  or  reTcrsion,  expectant  as  aforesaid,  ait 
now  fully  and  legally  Tested  in  them  the  said  R«  Webb 
and  Mary  Cattell,  by  virtue  of  a  bargain  and  sale  to  tbeai 
thereof  made  for  one  whole  year,  in  consideration  of  ftft 
shillings,  by  indenture  bearing  date  the  day  next  before 
the  day  of  the  date  of  these  presents,  commencing  finon 
the  day  next  before  the  day  of  the  date  thereof,  and  eie* 
cuted  before  these  presents,  and  by  force  and  Tirtne  of 
the  statute  made  for  transferring  tTses  into  possession,  aod 
also  of  and  in  the  rents,  issues,  pro6ts,  and  proceeds  to 
arise  and  become  payable  for  or  in  respect  of  the  saiae 
hereditaments  and  premises,  or  any  part  thereof:  to  hate 
and  to  hold  the  remainder  or  rerersion,  expectant  u 
aforesaid,  of  and  in  the  said  messusge  or  dwelling-hooie, 
closes,  hereditaments,  and  premises  so  hereby  granted 
and  released,  or  mentioned  or  intended  so  to  be,  with  sD 
and  every  the  rights,  members  and  appurtenances,  to 
the  same  belonging,  unto  and  to  the  nse  of  them  the 
said  R.  Webb  and  Mary  Cattell,  their  heirs  and  assigni 
for  and  during  the  natural  life  of  the  said  ThosMi 
Cattell,  upon  the  trusts  nevertheless,  and  to  and  for  the 
ends,  intents,  and  purposes  hereinafter  mentionedf  ex- 
pressed, and  declared  of  and  concerning  the  same,  vii^ 
upon  trust  that  they  the  said  Richard  Webb  and  Mary 
Cattell,  their  heirs  and  assigns,  do  and  shall,  as  aoon  u 
conveniently  may  be  after  the  determination  of  the  fife- 
estate  of  the  said  E.  Cattell  of  and  in  the  said  heredita- 
ments and  premises,  on  his,  her,  or  theur  own  proper 
authority,  and  without  the  concurrence  or  further  power 
of  hfan  the  said  T.  Cattell,  let  out  and  demiae  tiie  ssid 
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BMtsoaffe  or  dwellinffJioute,  close,  bereditamcntsi  and  M*eh.  of  Pietu, 

•  •  1839 

premises,  either  together  or  separately,  from  year  to  year,  v^.,^^ 
or  for  any  term  not  exceeding  the  natural  life  of  him  the  Corralk 
said  T.  Cattelly  to  responsible  tenants,  for  the  best  rent  cattkcl. 
that  can  be  obtained  for  the  same,  and  upon  trust  to  rtt^ 
ceire  the  rents  and  profits  thereof  yearly  and  every  year 
as  they  shall  become  due  and  payable,  during  the  natural  life 
of  the  said  Thomas  Cattell,  and  thereout  in  the  first  plaoe 
to  pay  and  discharge  this  said  annuity,  or  clear  yesriy  rent- 
charge  of  £iL,  charged  upon  the  hereditaments  and  premises 
in  and  by  the  said  in  part  recited  will  of  the  said  Samuel 
Cattell,  and  also  to  pay  and  discharge  all  the  bills  to  be 
incurred  in  repairing  and  keeping  the  said  hereditaments 
and  premises  in  good  tenantable  repair;  and,  afterpay- 
ment thereof,  to  retain  and  reimburse  to  themselves  re- 
spectively all  costs,  charges,  and  expenses,  which  they,  or 
either  of  them,  shall  or  may  incur,  sustain,  or  be  put  unto 
in  or  about  the  execution  of  the  trusts  hereby  in  them  re- 
posed; and  upon  further  trust,  after  the  payments 
aforesaid,  to  pay  the  whole  of  the  said  residue  of  the 
said  rents  and  profits  unto  him  the  said  Thomas  Cat- 
tell, his  executors,  administrators,  or  assigns.  And 
it  is  hereby  expressly  declared  and  agreed  by  and 
between  the  said  parties  to  these  presents,  that  the 
estate  and  interest  of  them  the  said  R.  Webb  and 
Mary  Cattell,  of  and  in  the  said  hereditaments  and  pre- 
mises, shall  not  extend,  nor  shall  any  thing  herein- 
contained  be  construed  to  extend,  to  any  further  period 
than  during  the  natural  life  of  the  said  T.  Cattell,  and 
that  the  same,  and  the  trusts  of  the  present  deed,  shall 
immediately  upon  the  decease  of  the  said  Thomas  Cattell 
cease,  determine,  and  be  absolutely  void  to  all  intents  and 
purposes  whatsoever. 

This  deed  purported  to  be  executed  by  Thomas  Cat- 
tell, Richard  Webb,  and  Mary  Cattell.  No  evidence 
waa  given  on  either  side  as  to  the  consideration  of  the 


9. 

Cattell. 
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Mjteh.  of  PUoi,  deed.  Mary  Cattell  is  the  defendant's  sister,  the  same  who 
^  ^^^^V^     is  mentioned  in  the  will  of  Samuel  CaltelL   E.  Cattell,  the 
CoRRALL       widow  of  Samuel  Cattell,  receivedthe  rents  and  profits  of 
this  estate  until  her  death  in   183S.     Since  her  death, 
both  Mary  Cattell  and  the   defendant  have  claimed  to 
receive  them.     Mary  Cattell  actually  received  the  first 
quarter's  rent,  and  accounted  for  it  to  the  defendant,  after 
deducting  what  was  due  in  respect  of  her  annuity ;  since 
that  the  tenant  has  paid  to  the  defendant.     In  the  month 
of  February  1836,  the  defendant  advertised  the  premisea. 
in  question  to  be  sold  by  public  auction.     On  the  day  oT 
the  sale,  and  before  it  took  place,  the  plaintiff  agreed 
to  purchase  them  by  private  contract ;  and  on  the  25th 
February,  1836,  an  agreement  in  writing  was  signed  hj 
the  plaintiff  and  defendant,  of  which  the   following  is 
a  copy : — 

*^  Freehold  Farm  and  Premises  at  Daventry. 

*'  To  be  sold  by  auction,  by  Mr.  Dennis,  on  Thursday 
the  25th  of  February  next,  at  5  o'clock  in  the  aftemooDi 
at  the  Goat  Inn,  Northampton,  (unless  previously  disposed 
of  by  private  contract),  subject  to  such  conditions  as  will 
be  then  produced,  all  those  two  closes  of  freehold  arable 
and  pasture  land,  containing  by  admeasurement  8  acres,  a 
little  more  or  less,  together  with  the  house,  barn,  shed, 
and  other  out-buildings,  all  brick-built  and  tiled,  in  good 
repair,  and  now  let  to  respectable  yearly  tenants.  It  is 
subject  to  a  rent-charge  of  21.  per  annum,  payable  half- 
yearly  to  a  female  now  about  65  years  of  age.  The 
above  property  is  most  eligibly  situated  for  investment,  on 
the  Newnham  Road,  in  the  parish  of  Daventry,  and  isonl/ 
350  yards  from  the  Holyhead  road,  and  about  three- 
quarters  of  a  mile  from  Daventry,  and  is  well  supplied  with 
water.  A  portion  of  the  purchase  money  may  remain  on 
security  of  the  estate,  if  desired  by  the  purchaser.  For 
further  particulars  apply  (if  by  letter  post  paid)  to  Mr.  W. 
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Buston^  Saracens- Head  Inn»  Daventry,  and  to  Mr.  Henry  &»*•  rf  PiMib 
Secke,  aolicitor,  Northampton. 

**  That  the  purchaser  shall  at  his  or  her  own  expense, 
upon  payment  of  the  remainder  of  the  purchase  money 
as  hereinafter  mentionedi  have  a  proper  conveyance  and 
assurance ;  but  if  the  completion  of  the  purchase  shall  be 
delayed  beyond  the  time  above  fixed  for  the  completion 
thereof^  the  vendor  shall  be  entitled  to  interest  upon  the 
purchase  money  remaining  unpaid^  after  the  rate  of  4/. 
per  cent,  per  annum»  from  that  time  to  the  day  when  such 
money  shall  be  actually  paid.  That  the  premises  to  be 
sold  having  been  taken  in  exchange  by  Samuel  Cattell, 
deceased^  the  father  of  the  vendor,  under  an  award  made 
pursuant  to  an  act  of  Parliament,  4S  Geo.  3,  for  dividing 
and  inclosing  the  open  and  common  fields  of  Daventry, 
and  which  award  bears  date  the  30th  of  April,  1838,  the 
abstract  of  title  will  commence  with  an  extract  from  the 
award,  and  the  purchaser  shall  not  be  at  liberty  to  require 
any  earlier  title  to  be  shewn,  either  to  the  premises  to  be 
sold,  or  the  property  in  respect  of  which  they  were 
awarded,  or  for  the  allotments  for  which  they  were  taken 
in  exchange,  or  the  property  in  respect  of  which  those 
allotments  were  awarded,  nor  make  any  objection  on 
account  of  such  exchange,  nor  require  any  copy  of  the 
said  act  to  be  produced,  or  any  evidence  of  the  award 
having  been  made  pursuant  thereto.  That  the  premises 
are  to  be  sold  subject  to  a  yearly  rent  or  annual  sum  of  2/., 
payable  during  the  life  of  Mary  Cattell,  the  sister  of 
Thomas  Cattell  the  vendor ;  and  which  said  Mary  Cattell 
having  given  notice,  that  in  consequence  of  a  certain 
alleged  indenture  bearing  date  August  19th,  1817,  whereby 
she  alleges  the  said  Thomas  Cattell  conveyed  all  his  estate 
and  interest  in  the  premises  now  offered  for  sale  unto  one 
Richard  Webb  (now  deceased),  and  the  said  Mary  Cattell, 
for  the  term  of  his  the  said  Thomas  CattelFs  natural  life, 
upon  certain  trusts  in  the  said  alleged  indenture  contained, 

VOL.  IV.  D  D  D  M.  W. 
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AM*i  ^  Htmki  ttid  that  no  conTeyance  of  the  above  premises  oodd  be 
>  '^     made  without    the  concurrence  of  her  the   said  Mary 

OonaALft  Cattellj  and  who  therehy  declared  she  should  refase  to 
OAmak  execute  any  such  oonTeyance,  the  said  Thomaa  Cattdl 
declared  that  the  said  alleged  indenture  is  a  fabricatioD, 
and  has  made  his  solemn  affidavit  that  he  never  esoeooted 
any  auch  indenture,  and  that  such  indenture  as  fkr  as  coo* 
cerns  any  supposed  signature,  or  mark  of  the  said  Thooai 
Cattell  is  a  forgery ;  and  the  opinion  of  Sir  John  Camp* 
bell,  his  Majesty's  Attorney^General,  and  Mr.Koe^  of  die 
Chancery  Bar,  have  been  taken  as  to  the  necessity  of  tke 
said  Mary  Cattell  concurring  in  the  sale,  and  the  opinioDi 
of  both,  copies  of  which  will  be  produced  at  the  sale,  were 
in  favour  of  the  said  Thomas  Cattell  being  able,  by  virtue 
of  the  provisions  of  the  recent  statute  for  abolishing  finei 
and  recoveries,  to  make  a  good  title  to  the  said  premiiei 
without  the  sanction  and  concurrence  of  the  said  H. 
Cattell,  and  the  vendor  is  also  prepared  to  prove,  that  oa 
the  trial  of  a  certain  action  of  replevin  in  Such  «.  tlie 
said  Mary  Cattell  and  another,  at  the  last  Northampton* 
shire  Summer  Assizes,  the  presiding  Judge,  Mr.  Justice 
Vaughan,  expressed  himself  favourably  to  the  right  of  tbe 
said  Thomas  Cattell  to  convey  without  the  concurrence  of 
the  said  Mary  Cattell ;  the  purchaser,  therefore,  shall  not 
make  any  objection  on  account  of  the  aaid  alleged  inden- 
ture, nor  be  entitled  to  call  for  any  sanction,  concurrence, 
release  or  other  assurance,  act  or  deed  whatever,  by  or 
from  the  said  Mary  Cattell ;  but  if  the  purchaser  shall 
think  fit,  in  order  to  indemnify  him  or  her  against  all 
actions,  suits,  and  other  proceedings,  claims,  and  demtodi 
by  the  said  Mary  Cattell,  a  portion  of  thepurchaaeHOoney 
(not  exceeding  the  sum  of  SOO/.)  may  remain  aa  a  charge 
by  way  of  mortgage  on  the  premises,  at  interest  after  tbe 
rate  of  4^  per  cent,  per  annum,  payable  to  the  said 
Thomas  Cattell,  his  executors,  administrators,  or  assigns, 
and  that  such  charges,  at  tbe  option  of  the  purchaser,  shall 
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raoMaii  on  iueb  security  during  the  life  of  the  said  Mary  BMtk,  rfpuu, 
Cattdly  aiid  for  a  period  not  exceeding  12  months  after 
her  deceasoi  but  the  purchaser  is  to  be  at  liberty  at  any 
tfiMi  by  giving  6  months  notice  in  writing  to  the  said 
Thomas  Cattellj  his  executors,  administratorsi  or  assignSi 
to  pay  off  the  said  mortgage. 

*'  That  all  conveyanceSi  surrendersi  and  other  assurances 
which  may  be  required  by  the  purchaser,  shall  be  pre- 
pdred  by  and  at  the  expense  of  the  purchaser.  That  if 
ally  error  or  misstatement  shall  be  discoyered  in  the  quan-^ 
titles  or  the  description  of  the  property  to  be  sold,  or  in 
the  out-goings  thereof,  the  same  shall  not  vitiate  the  sale, 
but  a  reasonable  compensation  shall  be  taken  or  given,  as 
the  CAse  may  require.  That  if  the  purchaser  shall  fail  or 
neglect  to  comply  with  the  above  condition,  the  deposit- 
money  of  such  purchaser  shall  thereupon  become  forfeited 
to  the  vendor,  who  shall  thereafter  be  at  full  liberty,  with 
or  without  notice,  to  re-sell  the  premises  by  public  auction 
or  private  contract,  and  if,  on  such  re-sale,  there  should 
be  any  deficiency,  the  purchaser  so  failing  or  neglecting 
as  aforesaid  shall  make  good  such  deficiency  to  the  veri- 
doTf  and  all  expenses  attending  such  re-sale,  and  it  shaU 
not  be  necessary  previously  to  .tender  a  conveyance  to 
such  purchaser.  But  in  case  the  purchaser  at  the  pre- 
sent sale  shall  be  dissatisfied  with  the  title  deduced  to 
the  premises,  or  shall  require  any  evidence  not  in  the 
vendor's  possession,  the  vendor  will  be  at  liberty,  if  he 
think  fit,  to  rescind  the  contract  of  such  purchaser, 
and  to  return  to  him  or  her  his  or  her  deposit-money, 
without  interest,  and  his  or  her  moiety  of  the  auction 
dutyi  in  full  satisfaction  of  all  claims  and  demands  what* 
soever. 

**  Memorandum — We,  the  undersigned,  do  hereby  agree 
as  follows :  that  the  undersigned  Christopher  Corrall  shall 
be  the  purchaser  of  the  within  mentioned  farm  and  pre- 

ddd2 
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Tjrdk.  of  Pkoit  mises,  at  or  for  the  price  or  sum  of  490/.,  on  the  stipok- 

tions  and  conditions  above  specified,  and  the  undersigned 
Thomas  Cattell  shall  and  will  sell  to  the  said  C.  Comll 
the  said  farm  and  premises,  at  the  sum  of  490Z.,  on  the  sti- 
pulations and  condition  within  specified — 30/.  to  be  paid 
down  in  part  of  the  purchase-money,  and  the  purchase  to 
be  completed  on  the  6th  of  April  next,  all  outgoings  to 
that  day  to  be  cleared  by  the  vendor :  all  other  stipulations 
between  the  parties  as  above  particularly  specified,  sa?e 
and  except  the  first,  second,  and  third  conditions,  which 
are  hereby  agreed  to  be  struck  out,  and  also  the  memo- 
randum following  the  tenth  condition.  Dated  this  25th 
February,  1836. 

'*  Christopher  Corrall. 
Thomas  Cattell." 

In  pursuance  of  this  agreement,  the  SOL  sought  to  be 
recovered  in  this  action  was  paid  by  the  plaintiff  to  the 
defendant,  as  a  deposit  in  part  payment  of  the  purchase- 
money.  The  jury  found  on  the  trial  a  verdict  for  the 
plaintiff  for  30/.,  and  found  that  the  deed  of  the  19th  of 
August,  1817,  was  the  deed  of  the  defendant  Thomas 
Cattell. 

The  question  for  the  Court  is,  whether,  under  the 
above  circumstances,  the  plaintiff  is  entitled  to  recover  his 
deposit  of  30/.  If  so,  then  the  verdict  for  the  plaintiff  is 
to  stand ;  if  not,  then  a  nonsuit  to  be  entered. 

The  points  stated  for  argument  on  the  part  of  the  plain- 
tiff were  as  follows : — 

The  questions  for  the  opinion  of  the  Court  are,  first, 
whether  the  defendant,  without  the  concurrence  of  Mary 
Cattell,  can  make  a  good  title  to  the  plaintiff. 

Secondly,  whether,  after  having  represented  to  the 
plaintiff  that  the  deed  of  the  date  of  August,  1817,  was  a 
forgery,  the  defendant  can  compel  the  plaintiff,  who  pur* 
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chased  under  the  faith  of  that  representation!  to  accept  •Bjr«^  ef  P^*^f 
the  title,  the  jury  having  found  that  the  deed  was  a  valid     \^^^^^ 
one,  and  executed  by  the  defendant.  Cokkall 

The  points  to  be  argued  on  behalf  of  the  defendant  Cattbll. 
were — first,  that  the  plaintiff  is  precluded  by  his  agree- 
ment from  making  any  objection  to  the  defendant's  title 
to  the  estate  in  question,  founded  upon  the  indenture  of 
the  19th  of  August,  1817,  or  upon  the  refusal  of  Mary 
Cattell  to  join  in  the  conveyance  to  him. 

Secondly,  that,  considering  the  plaintiff  not  to  be  pre- 
cluded, the  defendant  can  make  a  good  title  to  the  estate 
in  question,  having  full  power  to  dispose  of  it  in  fee  sim- 
ple, under  the  provisions  of  the  statute  3  &  4  Will.  4| 
c  74,  the  act  for  the  abolition  of  fines  and  recoveries,  with- 
out  the  concurrence  of  Mary  Cattell. 

Thirdly,  that  no  objection  to  the  defendant's  title  can 
arise  from  the  conveyance  to  M.  Cattell,  it  being  volun- 
tary and  without  consideration,  and  consequently  void 
against  a  purchaser,  even  with  notice  of  it,  under  the  sta- 
tute 27th  Eliz.  c.  4. 

The  case  was  argued  in  Michaelmas  Term  last,  by 
Hodgson  for  the  plaintiff,  and  Waddington  for  the  de- 
fendant ;  but  as  the  points  taken  on  the  argument  are  fully 
adverted  to  in  the  judgment,  and  as  upon  some  of  them 
no  opinion  has  been  given,  it  has  not  been  thought  neces- 
sary to  state  the  arguments  at  length. 

The  judgment  of  the  Court  was  delivered  in  this 
term  by 

Lord  Abinger,  C.  B. — This  was  a  special  case  upon  an 
action  for  money  had  and  received,  to  recover  SO/.,  the 
deposit  paid  by  the  plaintiff  upon  a  contract  to  purchase 
an  estate  from  the  defendant.  Tiie  case  states,  that  by  the 
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£mj^  qf  PiJSffik  will  of  the  defendant's  father,  the  estate  in  questien  w«i 
.  [^^  ^  devised  to  him  after  the  decease  of  bis  tnotber*  and  te \m 
QQSB4i.fl  issue  in  tail,  subject  to  a  payment  of  2L  a-year  to  bis 
P4inw^  aisteri  M.  Cattell.  During  the  life  of  the  mother,  the  de- 
fendant, by  a  conveyance  duly  made,  assigned  the  estits 
for  his  own  life  to  his  sister,  Mary  Cattell,  and  R.  Webb, 
upon  trust  to  receive  the  rents  and  apply  than  to  keep 
the  tenements  in  repair,  to  pay  to  Mary  Cattell  ao  uh 
nuity  of  S/.,  and  to  pay  the  residue  to  the  de&ndani  aftei 
his  mother's  death.  Mary  Catteil  (Webb  being  desd), 
received  the  rents  for  a  short  time,  since  which  tbej 
have  been  received  by  the  defendant,  la  the  month  of 
February,  }8d6,  the  defendant  advertised  the  estate  Set 
sale,  and,  on  the  S5th  of  the  same  month,  the  plaintiff  par* 
chased  it  upon  the  following  contract.  [The  learned  Judge 
here  stated  the  contract.]  The  plaintiff  paid  the  deposit  of 
SOL  now  sought  to  be  recovered,  and  the  question  is, 
whether  upon  the  objections  he  has  urged,  the  flBOoey 
ought  to  be  returned. 

In  the  first  place,  he  contends  that  the  agreement  coo* 
tained  a  warranty  that  the  deed  of  conveyance  to  Mary 
Cattell  was  a  forgery :  and  that  the  jury  having  found  the 
deed  to  be  genuine^  he  was  entitled  to  rescind  the  eoa* 
tract,  and  to  recover  back  the  deposit ;  and  in  the  secaed 
place,  he  insists  that^  the  deed  being  genuine,  the  defead- 
ants  could  not  make  the  title  which  he  stipulated  by  the 
agreement  to  make,  and  therefore  the  plaintiff  wsus  equally 
entitled  to  recover. 

Upon  the  first  question,  we  think  that  whether  the 
representation  of  the  deed  being  a  forgery  be  a  vrarrsnty, 
upon  which  the  plaintiff  may  maintain  an  action,  or  not, 
the  plaintiff  has  no  riglit  to  rescind  the  contract,  because  it 
turns  out  to  be  untrue*  For  we  think  that,  looking  at  the 
whole  of  the  contract,  and  especially  at  the  provision  for 
the  contingency  of  the  deed  being  genuine,  it  was  the 
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intention  of  the  parties,  that  the  vendor  is  to  take  the  B^ducf  Pk^. 
estate,  whether  the  deed  were  genuine  or  not,  retaining     v     ^     ^ 
part  of  the  purchase-money  on  mortgage  as  an  indemnity.      Cob;i4;.l 
Though  the  deed  be  genuine,  the  defendant  stipulatea      cattell. 
that  he  will  not  make  the  existence  of  it  any  ground  of 
objection  to  the  title.    Therefore,  if  the  defendants  could 
make  a  title  supposing  that  deed  not  to  exist,  the  plaintiff 
is  bound  to  accept  it. 

The  warranty,  therefore  (if  it  be  one),  does  not  go  to 
the  whole  of  the  consideration  for  the  payment  of  the  de- 
posit, and  the  breach  of  it  does  not  give  the  plaintiff  a 
right  to  recover  as  upon  a  total  failure  of  consideration, 
but  a  right  of  action  only  for  the  amount  of  the  damages 
actually  sustained  thereby. 

The  next  question  is,  whether  the  plaintiff  is  entitled  to 
a  verdict  on  the  second  ground  insisted  upon  in  argument, 
viz.,  that  the  deed  being  genuine,  the  defendant  was  not 
able  to  make  that  title  which  he  stipulated  for  by  the 
agreement.  Upon  this  it  has  been  very  ingeniously 
argued,  that  the  defendant  having  parted  with  his  life- 
estate  altogether,  or  at  least  parted  with  the  legal  interest, 
waa  not  in  a  condition  to  have  suffered  a  recovery  to  bar 
the  reversionxUpon  his  estate-tail  to  his  elder  brother,  who 
i«  alive,  and  that  the  statute  for  abolishing  fines  and  reco- 
veries will  not  help  him  out  of  the  difficulty,  either 
because  Mary  Cattell  is  a  protector  of  the  settlement, 
within  the  meaning  of  that  act,  who  will  not  joini  or 
because  there  is  no  protector  of  the  settlement,  and  there- 
fore the  act  does  not  apply. 

But  we  are  of  opinion  that  it  is  not  necessary  to  decide 
these  nice  questions ;  because  the  agreement,  after  stat- 
ing the  opinions  of  the  Attorney-General  and  Mr.  Koe, 
and  an  intimation  of  an  opinion  of  Mr.  Justice  Vaughan, 
that  under  the  statute  for  the  abolition  of  fines  and 
recoveries,  a  good  title  could  be  made  without  the  con- 
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fUeeh.  of  PUtu^  curreiice  of  M •  Cattell,  provides,  *^  that  the  purchaser 
^  y^*  ^  shall  not  make  any  objection  on  account  of  the  alleged 
CoBRALL  indenture : "  we  think  that,  according  to  the  ordinary  signi- 
Cattbll.  fication  of  these  words,  every  species  of  objection  to  the 
title,  on  the  part  of  the  purchaser,  arising  out  of  the 
alleged  deed,  is  interdicted)  and  he  is  therefore  precluded 
from  insisting)  either  upon  the  existence  of  the  deed,  or 
upon  its  legal  effect  and  operation,  as  a  defect  in  the  title 
which  he  has  agreed  to  take  ; — and  this  interpretation  is 
perfectly  consistent  with  every  other  part  of  the  agree- 
ment,  and  is  by  no  means  unreasonable.  The  plaintiff 
may  have  been  imprudent  in  entering  into  a  contract 
whereby  he  may  be  forced  to  take  a  defective  title :  but 
he  has  himself  only  to  blame,  for  he  either  knew  of  the 
supposed  defect,  or  had  the  means  of  knowing  it  if  he 
had  chosen  to  use  them,  by  perusing  the  cases  submitted 
for  the  opinion  of  the  learned  counsel  above  referred  ta 

If  we  adopt  this,  which  we  think  the  true  construction 
of  the  contract,  the  defendant  has  made  out  such  a  tide 
as  he  agreed  to  do,  for  be  clearly  had  the  power  of  con* 
veying  in  fee  under  the  statute  for  the  abolition  of  fines 
and  recoveries,  if  it  had  not  been  for  the  previous  convey- 
ance to  Mary  Cattell :  and  the  existence  and  effect  of  that 
conveyance  were  the  only  objections  to  a  title  in  fee 
simple,  and  these  objections  the  plaintiff  has  waired. 
The  plaintiff,  therefore,  cannot  recover  back  the  deposit, 
on  the  ground  that  the  defendant  could  not  make  the  title 
which  he  stipulated  to  make. 

Judgment  for  the  defendants 
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Exeh.  of  Plioit 
1839. 


VACATION  SITTINGS  AFTER  HILARY  TERM  (a). 


Palmer  r.  The  Grand  Junction  Railway  Company. 

C^ASE. — The  declaration  stated  that  the  defendants,  Bythestatate 

3  WilL4  c  34 

before  and  at  the  time  of  the  committing  of  the  grievances  (locai  and  per-' 
by  the  defendants  thereinafter  mentioned,  u^er^  the  owners  !J"*q^"j^^^' 
and  proprietors  of  a  certain  railway ^  to  wit,  &c.  &c.,  and  Junction  Rail- 

/.  .  .  f  •  1    1        1  !•        1       ''^^y  Company 

of  certain  engines  and  carnages  used  by  them  tor  the  are  empowered 
carriage  and  conveyance  therein   and  thereon,  of  pas-  UJjJJJiiy^from 
sengers,  cattle,  goods  and  chattels,  in,  upon,  and  along  Warnngton  to 

,,«  .  ,,  Birmingham, 

the  said  railway,  from  a  certain  place,  to  wit,  Liverpool  by  section 
to  a  certain  other  place,  to  wit,  Birmingham,  and  from  \^^:i:ri 
Birmingham  to  Liverpool,  for  hire  and  reward  to  them  ][o^*™^*J[{^" 
the  defendants  in  that  behalf;  and  being  such  owners  and  **  for  all  articief, 
proprietors  of  the  said  railway,  and  the  said  engines  and  things  carried 
carriages,  for  the  purpose  aforesaid,  the  plaintiff  hereto-  the^ail^y;"" 
fore,  and  before  the  commencing  of  the  said  grievances,  |L"^^*J? 
and  before  the  commencement  of  this  suit,  to  wit,  on,  &c.,  pany  are  em- 
caused  to  be  delivered  to  the  said  defendants,  and  the  said  comrcarrim  * 
defendants  then  received  from  the  plaintiflF,  divers,  to  wit,  i^Hut^'^Jri^^^ 

if  they  shall 
think  proper  to  use  engines,  &c.,  to  carry  and  convey  upon  the  railway  all  such  passengers,  cattle, 
goods,  wares,  and  merchandise,  articles,  matters,  and  things  as  shall  be  offered  to  them  for  that  pur- 
pose, upon  certain  reasonable  charges;"  by  the  214th  section,  "no  action,  suit,  or  information,  nor  any 
other  proceeding  of  what  nature  soever,  shall  be  brought,  commenced,  or  prosecuted  against  any 
person  for  any  thing  done  or  omitted  to  be  done  in  pursuance  of  Hie  act,  or  in  the  execution  of  the 
powers  or  authorities,  or  any  of  the  orders  made,  given,  or  directed  in,  by,  or  under  the  act,  unless 
fourteen  days'  previous  notice  in  writing  shall  be  given  by  the  parties  intending  to  commence  or 
prosecute  such  action,  &c.,  nor  unless  such  action,  &c.  shall  be  brought  within  three  months;"  and 
by  the  215th  section,  power  to  tender  amends  is  given.  Under  the  156th  section,  the  Company 
became  carriers  themselves.  In  an  action  against  the  Company  (alleging  them  to  be  owners 
and  proprietors  of  the  railway)  for  not  safely  carrying  and  conveying  some  horses  in  their 
carriages  on  the  railway,  whereby  one  was  killed  and  others  were  injured  :^>i7«tf,  that  the 
Company  were  not  entitled  to  notice  of  action,  as  for  a  thing  done  or  omitted  to  be  done  in  pur- 
suance of  the  act;  and  that,  not  having  restricted  their  liability  by  any  special  contract,  they  were 
subject  to  the  liabilities  of  carriers  at  common  law. 

At  the  trial,  there  was  contradictory  evidence  as  to  whether  a  ticket,  by'which  the  Company 
sought  to  limit  their  liability,  had  been  delivered  to  the  son  of  the  plaintiff,  and  the  learned  Judge 
left  it  to  the  jury  to  say  whether  it  was  delivered  to  him  or  not: — Held,  that  it  was  no  mis- 
direction in  not  directing  them  to  find  whether  it  was  read  over  and  explained  to  him. 

(a)  Under  the  authority  of  the  stat.  1  &  2  Vict.  c32. 
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Ikok  y  Pk§h  nine  horses  of  the  pkintiffi  of  great  value,  to  wit,  of  the 
w  '  ^     value  of  500/.,  to  be  safely  and  securely  carried  and  cos- 

Palmer  veyed  by  the  defendatUs,  in  and  upon  the  aaid  carriages, 
The  Grahd  <>"  <^^  by  the  said  railway,  from  Liverpool  aforesaid  to 
Bailw^t^Co  Bi"°i"gl^*^™  aforesaid,  and  there,  to  wit,  at  Birmingham 
aforesaid,  to  be  safely  and  securely  delivered  for  theplauh 
tiff 9  for  certain  reasonable  reward  to  the  defendants  in 
that  behalf,  and  thereupon  it  became  and  was  the  dutj  of 
the  defendants  safely  and  securely  to  carry  aud  eoueeff 
and  deliver  for  the  plaintiff  at  Birmingham  aforesaid,  the 
said  borsea  of  the  plaintiff.  Breach,  that  the  defendanti, 
not  regarding  their  duty  in  thst  behalf,  did  noi  use  due  cr 
proper  care  in  and  about  the  carriage  and  conveyaees 
of  the  said  horses  of  the  plaintiff  firom  Liverpool  afore* 
said  to  Birmingham  aforesaid,  but  took  so  little  and  such 
bad  care  in  and  about  the  carrying  and  conveying  the 
said  horses  of  the  plaintiff,  and  in  conducting,  managing^ 
and  directing  their  the  defendant's  said  carriagei  in  aad 
upon  and  along  the  said  railway,  that  the  carriages  which 
contained  the  said  horses  of  the  plaintiff,  were  then  thrown 
and  oast  with  great  force  and  violence  off  and  from  the 
said  railway,  and  over  and  down  a  certain  embanloneot 
and  bank  down  to  and  upon  the  ground,  and  then  were 
crushed  and  broken  to  pieces,  and  thereby  one  of  the 
horses  of  the  said  plaintiff,  of  great  value,  to  wit,  &c.  was 
then  killed,  and  the  residue  of  the  said  horses  of  the 
plaintiff,  of  great  value,  to  wit,  &c»  were  then  greatly 
bruised,  lacerated,  cut,  strained,  and  injured,  and  dete* 
riorated  in  value,  and  rendered  and  became  wholly  useless 
to  the  plaintiff.  The  declaration  then  alleged  damage 
which  the  plaintiff  had  sustained  by  the  clothing  9od 
harness  attached  to  the  horses  being  torn  and  damaged, 
and  the  expense  of  medicine  and  attendance  provided 
for  the  horses,  and  of  the  loss  of  gains  and  profits  which 
otherwise  would  have  been  obtained  for  the  use  of  the 
horses. 
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Pleas,  ]8t,  not  guilty;  ^ndly,  that  the  defendants  did  M^ok,  rf  fim, 
not  receive  from  the  plaintiff  the  said  horses,  or  any  of    ^  l^w.  ^ 
them,  to  be  safely  and  securely  carried  and  conveyed  by      Vjkhwn, 
ihe  drfendants  in  and  upon  the  said  carriages,  on  and  by    jn^  Oraitp 
the  said  railway,  from  Liverpool  aforesaid  to  Birmingham    1/"***"*^?^ 
aforesaid,  and  then,  to  wit,  at  Birmingham  aforesaid,  to 
he  safely  and  securely  delivered  for  ihe  plaintiffs  in  man«» 
ner  and  form  as  the  plaintiff  hath  in  his  declaration  in 
that  behalf  alleged ;  upon  which  pleas  issues  were  joined. 

At  the  trial  before  Tindal^  C.  J.,  at  the  last  Summer 
Assisies  for  the  country  of  Warwick,  it  appeared  that  the 
plaintiff  was  ahorse-dealer  at  Northampton,  and  upon  the 
13th  of  February,  having  some  horses  at  Liverpool,  he 
applied  at  the  booking-office  of  the  defendants  there,  who 
were  carriers  upon  the  line,  and  also  the  owners  and  pro- 
prietors of  the  Grand  Junction  Railway,  and  were  incor- 
porated by  an  act  of  3  Will.  4,  c.  34,  (local  and  personal), 
to  have  some  horses  carried  by  their  railway  to  Birming- 
ham. Nine  horses  were  accordingly  booked,  and  10/.  10^. 
paid  for  their  carriage,  to  go  by  a  train  from  Liverpool 
at  half-past  four  in  the  afternoon ;  at  which  time  they 
left,  with  the  plaintiff's  son  in  attendance  upon  them,  the 
horses  having  been  placed  in  three  horse-boxes,  being  a 
kind  of  caravan  constructed  for  the  purpose  on  four 
wheels  and  adapted  to  the  railway*  The  train  proceeded 
safely  until  within  a  few  miles  of  Birmingham,  when,  as  it 
was  proceeding  at  about  the  usual  rate,  the  engine  was 
suddenly  thrown  off  the  rails,  in  consequence  of  coming  in 
contact  with  a  horse,  which  had  strayed  from  an  adjoining 
field,  and  lain  down  upon  the  railway.  The  engine, 
tender,  and  horse-boxes,  were  thrown  off  the  rails, 
and  running  down  the  embankment  into  the  adjoining 
field,  were  instantly  overturned.  One  of  the  horses  was 
killed  upon  the  spot,  and  the  rest  more  or  less  injured* 
It  appeared  that  some  labourers  in  the  employ  of  the 
Company  had  been  working  at  a  culvert  or  drain,  and 
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Bxeh.  of  Pleat,  had  taken  down  some  part  of  the  fence  which  separated 

1839 

'  ^    the  field  from  which  the  horse  had  strayed  from  the  rwl- 

Palmer      road,  and  it  was  alleged  that  they  had  omitted  to  male 

The  Grand    good  the  fence  when  they  discontinued  working.    There 

Railwat'co    ^*®  contradictory  evidence  as  to  whether  the  foUowbg 

ticket  had  been  delivered  to  the  plaintiff's  son  at  the  time 

when  the  horses  were  booked  in  Liverpool : — 

*'  Ticket  for  horses  and  carriages. 
**  From  Liverpool  to  Birmingham — 4|  o'Clock  Train- 
February  13, 1838.  Paliieb. 

*'  Nine  horses  to  Birmingham — Carriage,  10/.  lOi. 

"  Paid,  E.  C. 

*'  This  ticket  is  issued  subject  to  the  oumers  under- 
taking all  risks  of  conveyance  whatsoever^  as  the  Com- 
pany will  not  be  responsible  for  any  injury  or  damage 
(however  caused)  occurring  to  horses  or  carriages  tra- 
velling upon  the  Grand  Junction  Line.** 

The  plaintiff,  in  an  early  part  of  his  case,  tendered 
evidence  to  shew  that  the  fences  of  the  field  in  which  the 
horse  was  kept  which  had  occasioned  the  accident,  were 
in  an  insufficient  state.  This  evidence  was  objected  to,  upon 
the  form  of  the  declaration,  but  admitted, — upon  a  reserv- 
ation of  the  point,  as  the  defendants  contended, — but  on 
reading  the  report  it  did  not  appear  that  at  the  close  of  the 
plaintiff's  case  any  further  objection  was  made  that  the 
evidence  did  not  support  the  declaration,  or  that  any  leave 
had  been  given  to  move  for  a  nonsuit  upon  this  ground. 
The  defendants  further  contended,  that  by  the  214th  sec- 
tion of  the  act,  fourteen  days*  notice  of  action  ought  to  have 
been  given.  The  learned  Judge  overruled  the  objection, 
but  gave  leave  to  move  to  enter  a  nonsuit  on  this  point 
Two  questions  of  fact  were  left  to  the  jury ;  1st,  whether 
the  accident  was  occasioned  by  gross  negligence  of  the 
defendants;  and  2ndly,  whether  the   above   ticket,  by 
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which  the  Company  sought  to  limit  their  responsibility ,  -E»«*-  ^i*fe«» 
ever  came  into  the  possession  of  the  plaintiff's  son,  or  any  ^ 

other  person  acting  for  the  plaintiff.  The  jury  found  gross       Palmer 
negligence  in  the  defendants,  and  that  no  ticket  had  been     xbe  Grand 
given,  and  returned  a  verdict  for  the  plaintiff,  with  150/.    itiJ"^]^^  Jo. 
damages. 

In  Michaelmas  Term,  Hill  obtained  a  rule  nisi  for  a  non- 
suit, on  two  grounds ;  Ist,  that  the  declaration  being  against 
the  defendants  as  carriers,  it  was  not  supported  by  evidence 
which  fixed  them  with  negligence  in  the  non-repair  of 
fences,  in  their  character  of  railway  proprietors;  and 
^dly,  that  fourteen  days*  notice  in  writing  bad  not  been 
given  to  the  defendants  before  bringing  this  action.  He 
also  obtained  a  rule  for  a  new  trial  on  the  ground  of  mis- 
direction on  the  part  of  the  learned  Judge,  in  leaving  it  to 
the  jury  to  consider  whether  the  ticket  ever  came  into  the 
possession  of  the  plaintiff's  agent,  instead  of  leaving  to 
them  whether  it  was  not  read  over  or  its  contents  commu- 
nicated to  him. 

The  following  sections  of  the  act  were  adverted  to  in 
the  argument : — 

Section  154  enacts,  ''  That  it  shall  be  lawful  for  the 
Company  to  demand,  receive,  and  recover,  to  and  for  the 
use  and  benefit  of  the  said  Company,  for  the  tonnage  of 
all  articles,  matters,  and  things  which  shall  be  carried  or 
conveyed  upon  or  along  the  said  railway,  or  any  part 
thereof,  any  rates  or  tolls  not  exceeding  the  following, 
viz."  [setting  them  forth]. 

Section  155  enacts,  **  That  it  shall  be  lawful  for  the  said 
Company  to  demand,  receive,  and  recover,  to  and  for  the 
use  and  benefit  of  the  said  Company,  for  and  in  respect  of 
passengers,  beasts,  cattle,  and  animals  conveyed  in  car- 
riages upon  the  said  railway,  any  tolls  not  exceeding  the 
following,  viz."  [setting  them  forth]. 
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jmL  y  PImuf      Section  166  enacts,  «'  That  it  shall  be  lawful  for  the 

>-,         *  ^    said  Ck>inpanyy  and  they  are  hereby  authorised,  (if  Hbej 

TAtutk      shall  think  proper  to  use  and  employ  locomotiTe  and  odier 

TasGfcAiia    enginesi  or  other  moring  power,  and  in  carriages  sad 

1^^^^^   waggons  drawn  or  propelled  thereby,  io  carry  and  emmetf 

upon  the  said  railway,  all  such  passengers,  cattle,  goodii 

wares,  and  merchandise,  articles,  matters,  and  things  u 

shall  be  offered  to  them  for  that  purpose,  and  to  mske 

such  reasonable  charges  for  such  carriage  Mid  con?eyanoe 

as  they  may  from  time  to  time  determine  upoiiy  in  addition 

to  the  soTeral  tonnages  and  tolls  hereinbefore  aatboriied 

to  be  charged  and  receiyed ;  prorided,  that  neither  the 

said  Company,  nor  any  other  person  or  persons  otiDg 

the  said  railway  as  carriers,  shall  ask,  demand,  or  be  mti- 

tied  to  take  (both  for  tolls  and  carriage)  any  greater  sum 

than  the  following,  that  is  to  say,"  &c« 

Section  180  enacts,  **  That  the  said  Company  shall,  st 
their  own  expence,  so  soon  as  the  said  railway  shall  have 
been  laid  out  and  formed,  farihwiih  make  and  eredt  and 
from  time  to  time  maintain,  such  and  so  many  contemeat 
gates  in,  upon,  or  adjoining  the  said  railway,  and  such  and 
so  many  bridges,  arches,  hollows,  culTerts,y4?iicef,  ditches, 
drains,  and  passages  over,  under,  or  by  the  side  of,  or 
leading  to  or  from  the  said  railway,  of  such  dimensions  and 
in  such  manner  as  two  or  more  justices  of  the  peace  for 
the  counties  of  Lancaster,  Chester,  Stafford,  or  Warwick, 
within  their  respective  jurisdictions,  shall,  upon  the  ap- 
plication of  the  owner,  lessee,  or  tenant  of  any  lands, 
mines,  or  minerals,  judge  necessary  and  appoint,  (in  case 
there  shall  be  any  dispute  about  the  same),ybr  tie  use  rf 
the  owners  and  occupiers  of  the  respective  lands,  nines, 
and  minerals  through  or  over  which  such  railway  shall  be 
made,  and  for  the  commodious  use  and  occupation  of  their 
lands,  &c.,  on  either  side  of  the  said  railway,  or  for  pitH 
tecting  the  said  lands,  &c«  from  trespass,  or  the  cattle,  or 
other  property  of  the  owners  or  occupiera  thereof,  firoiD 


HILARY  TERM^  2  VICT.  Y55 

straying  or  escaping  thereout  by  reason  of  such  railwayi  Emh.  ^  Pint^ 
or  atiy  matter  or  thing  to  be  done  in  pursuance  of  this  ^ 

act;  and  all  such  gates,  &c.,  so  to  be  made  as  aforesaid,       PALma 
■hall  from  time  to  time  and  at  all  times  thereafter  be    thsGraub 
inalotained  in  sufficient  repair  and  condition  by  the  said    ^f  J'^JJ!^ 
Company/'  &c* 

Section  182  enacts,  ''That  the  said  Company  shall  and 
they  are  hereby  required,  at  their  own  expence,  after  any 
land  shall  have  been  taken  for  the  use  of  the  said  railway 
and  other  works,  to  separate  the  same  and  to  keep  the 
iame  constantly  separated  from  the  lands  adjoining  to 
•nch  railway  and  other  works,  with  good  and  sufficient 
posts^  rails,  hedges,  ditches,  mounds,  or  other /encet,  in 
case  the  owners  of  such  land  adjoining  to  such  railway  or 
other  works,  or  any  of  them  respectively,  shall  at  any  time 
desire  the  same  to  be  fenced  oif,  or  in  case  the  said  Com* 
pany  shall  think  proper  so  to  fence  oiF  the  same  (instead 
of  erecting  gates  across  the  same),  and  shall  make  and 
maintain  all  necessary  gates  and  stiles  in  all  such  fences 
to  be  made  as  aforesaid." 

Section  £14  enacts,  '*  That  no  action,  suit,  or  inPorma* 
tion,  nor  any  other  proceeding  of  what  nature  soever, 
shall  be  brought,  commenced,  or  prosecuted  against  any 
person  ybr  any  thing  clone  or  omitted  to  be  done  in  putsu- 
once  of  this  act,  or  in  the  execution  of  the  powers  and 
€ttUhoritieSf  or  any  of  the  orders  made^  given,  or  directed 
til,  by,  or  under  this  act,  unless  fourteen  days*  previous 
notice  in  writing  shall  be  given  by  the  party  or  parties 
intending  to  commence  and  prosecute  such  action,  suit,  or 
other  proceeding,  to  the  intended  defendant  or  defendants, 
nor  unless  such  action,  &c.,  shall  be  brought  or  com- 
menced within  three  calendar  months  next  after  the  fact 
committed,  (or  in  case  there  shall  be  a  continuation  of 
damage,  then  within  three  calendar  months  next  after  the 
doing  or  committing  such  damage  shall  have  ceased),  nor 
unless  such  actioui  &c.,  shall  be  laid  and  brought  in  the 
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Exeh.  of  PUat,  county  OF  place  where  the  matter  in  dispute  or  came  of 

v,^.^^J^    action  shall  arise ;   and  the  defendant  or  defendants  in 

Palmer      such  action,  &C.9  may  plead  the  general  issue,  and  give 

The  Grand    ^^^^  ^^^  ^"^  ^^^  special  matter  in  evidence,  at  any  trial  to 

^uMCTioK     Y^  jjjjj  thereupon,  and  that  the  acts  were  done,  or  omiited 

to  be  done,  in  pursuance  of  or  by  the  authority  of  this 

act ;  and  if  it  shall  so  appear,  or  if  it  shall  appear  that 

such  action,  &c«,  hath  been  brought  otherwise  than  ai 

hereinbefore  directed,  then  and  in  every  such  case  the 

jury  shall  find  for  the  defendant  or  defendants*** 

The  215th  section  provides,  **  that  no  plaintiff  shall 
recover  in  any  action  for  any  irregularity,  trespass,  or 
other  wrongful  proceeding  made  or  committed  in  the 
execution  of  this  act,  or  under  or  by  virtue  of  any  power 
or  authority  hereby  given,  if  tender  of  sufficient  amends 
shall  have  been  made  by  or  on  behalf  0/  the  party  or  parties 
who  shall  have  committed  such  irregularity,  trespass,  or 
other  wrongful  proceeding,  before  such  action  brought;** 
and  it  then  goes  on  further  to  provide,  in  case  no  such 
tender  shall  have  been  made,  that  it  shall  be  lawful  for 
the  defendant,  by  leave  of  the  Court,  at  any  time  before 
issue  joined,  to  pay  money  intoCourt. 

Humfrey  and  Waddington  now  shewed  cause. — Firsti 
there  was  no  misdirection  as  to  the  delivery  of  the  ticket  for 
the  horses.  The  evidence  on  the  part  of  the  plaintiff  was, 
that  no  ticket  had  ever  been  received  at  all,  and  that  if  it 
had  been  given  to  any  one,  it  was  to  a  stranger :  the  evideace 
of  the  defendants  contradicted  that,  and  their  witnesses 
proved  a  delivery  of  it  to  the  plaintiff's  son,  and  its  subse- 
quent receipt  from  him.  The  evidence  was  left  to  the  jury, 
and  they  believed  the  plaintiff's  witnesses.  That  was  a  ques- 
tion of  fact  peculiarly  for  the  jury,  and  they  have  decided 
it,  it  having  been  fully  left  to  tliem. — Secondly,  no  objec- 
tion was  taken  at  the  end  of  the  plaintiff's  case,  that  the 
evidence  shewed  negligence  on  the  part  of  the  Company 
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in  their  character  of  railway  owners^  in  not  keeping  the  Buih»  of  Phtm, 

fences  in  repair^  and  that  such  evidence  did  not  support    s^^,^^^^ 

the  allegations  in  the  declaration,  charging  them  with      Palxbk 

negligence  as  common  carriers,  for  not  safely  carrying  and    ^^^  oeahd 

delivering  the  horses.     No  leave  to  enter  a  nonsuit  was  «^''"^'^![ 

Railway  Go* 

given  on  any  such  objection,  and  if  such  an  objection  had 
been  made,  the  plaintiff  would  have  applied  to  have  the 
record  amended.  With  respect  to  the  more  important 
question,  whether  a  notice  of  action  ought  to  have  been 
given,  it  will  be^necessary  to  call  attention  to  the  pleadings, 
and  the  issues  raised  thereon,  in  order  to  see  whether  the 
act  of  Parliament  is  applicable  to  this  case.  The  declar- 
ation does  undoubtedly  contain  averments  that  the  defend- 
ants are  proprietors  of  the  railway,  but  in  truth  it  is  an 
action  against  them  as  common  carriers,  upon  their  com- 
mon law  liability  safely  to  carry  andQconvey.  The  first 
plea  is  not  guilty,  which  merely  puts  in  issue  the  injifry 
of  the  horses.  The  second  plea  is,  that  the  defendants 
did  not  receive  the  horses  to  be  safely  and  securely 
carried  and  conveyed  by  them  in  and  upon  the  said 
carriages,  on  and  by  the  said  railway  from  Liverpool 
to  Birmingham,  there  to  be  safely  and  securely  delivered 
for  the  plaintiff,  modo  et  forma.  This  plea  shews  that 
the  defendants  intended  to  set  up  as  a  defence  some 
contract  by  which  their  general  liability  was  qualified,  as  by 
means  of  some  ticket  or  notice ;  and  the  plaintiff*  therefore 
gave  evidence  of  gross  negligence,  for  which  they  would  be 
still  chargeable,  in  order  to  meet  the  plea,  although  they 
should  prove  under  it  a  limited  liability.  But  the  jury 
having  found  that  no  ticket  was  ever  delivered,  have  nega- 
tived the  contract  set  up  by  the  plea,  and  the  defendants' 
ordinary  liabiUty  as  carriers  remains,  under  which  the  not 
having  safely  delivered  the  horses  is  a  breach  of  duty. 
l^Parke,  B. — The  declaration  is  not  in  the  usual  form  of  a 
declaration  against  carriers.]    It  does  not  differ  from  the 

VOL.  IV.  E  E  E  M.  W. 
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Jinl.  tf  Pkat,  common  fonn^  except  that  it  contains  an  aTerment  that  the 
I.  j^*  ^  defendants  were  proprietors  of  the  railway.  The  questioD 
BAuna  of  negligence  most  be  thrown  out  of  the  case,  as  the 
toaOEAaD  j^n^  ^^®  found  gross  negligeoce,  and  that  there  was  no 
BisL  ""^Stt.  "P®®"^  contract.  [Parke,  B. — ^Does  the  rule  as  to  negli- 
gence apply  to  live  animals,  as  men  or  horses?  Of  coarse, 
where  they  are  stolen,  it  would ;  but  is  it  so  where  they  are 
delifered,  although  hurt  or  damaged  t  If  misdeliTered,  the 
carriers  would  be  liable :  but  they  would  not  be  liable  for  a 
mere  accident  to  a  live  animal,  supposing  the  carriage  to 
be  safe  and  good,  and  properly  conducted.]  There  is  a  dis- 
tinction as  to  passengers,  because  they  contract  for  tfiein- 
8el?es,  but  that  does  not  apply  to  goods  (a.)  The  plaintiff 
has  not  tied  himself  down  by  stating  the  particular  act  of 
negligence,  but  the  allegation  is  general,  which  is  suflident; 
S  Stark.  £yid.  202.  There  is  nothing  in  the  decbra- 
tion  charging  the  defendants  with  any  act  as  rmbomf 
proprietors :  it  states  them  to  be  proprietors  of  the  nil- 
way,  but  does  not  chai^  them  with  any  act  as  snch.  The 
plain tiffis  not  therefore  precluded  from  treating  the  defend- 
ants as  common  carriers.  Then,  the  act  of  Parliament  coo* 
tains  no  provision  to  restrict  or  qualify  the  liability  of  the 
^Company  as  carriers :  it  merely  enables  them  (by  section 
156)  to  carry  if  they  choose,  and  to  make  certain  reason- 
able charges  for  carrying,  in  addition  to  their  tolls.  The 
legislature  having  made  no  provision  as  to  their  liability  at 
:  carriers,  they  must  be  left  to  their  comuKm  law  liability. 
But  if  the  negligence  consisted  in  not  keeinng  np  the 
fences,  that  is  a  duty  imposed  by  common  law,  and  not  under 
Ais  act  of  Parliament,  and  therefore  notice  was  not  neces- 
sary. The  214th  section  enacts,  that  no  action  &c  sbsD 
be  brought  ''  /or  any  thing  done  or  omitted  to  be  done  m 
pursuance  of  this  act,  or  in  the  execution  of  the  powers  or 

(«)  SUwart  V.  Crawley,  2  Stark.  N.  P.  C.  323,  was  the  case  of  s  dog. 


HILARY  TERM,  3  VICT*  709 

authoritiei,  or  any  of  the  orders  made,  given  or  di-  &Mft.  tf  Pimg, 
rected^  in,  by  or  under  this  act,**  unless  14  days  nodcd     .    ^     ^ 
shall  be  given;    and   the    defendant  or  defendants  in      PALma 
such  actiod  may  plead  the  general  issuei  and  give  this    ^^^  Qukmn 
aot  and  the  special  matter  in  evidencej  at  any  trial  to  be      JmimoM 
bad  thereuponi  *'  and  that  the  acU  were  done,  or  omiiied 
to  be  done^  in  pursuance  of  or  by  the  authority  of  this  act*** 
[Parke,  B. — Do  the  Company  undertake  with  the  persons 
whom  they  carry,  to  keep  the  road  clear?]    It  is  sub- 
mitted that  they  do:  Pamaby  v.  The  Lancaster  Canal 
Company  (a)«    No  notice  was  necessary,  as  this  was  not 
'*  an  act  done  or  omitted  to  be  done  "  in  pursuance  of  the 
act|  within  the  meaning  of  the  Si4th  section*     The  acts 
done,  intended  by  that  section,  are  acts  beneficial  to  the 
Company,  as  excavating,  digging,  making  orders,  &c.^ 
and  the  acts  omitted  to  be  done,  are  duties  of  a  bux^ 
thensome  nature  imposed  by  the  act,  such  as  fencing  off 
the  rulway  from  lands  adjoining  to  it,  when  required  so 
to  do  by  the  owners,  which  is  a  burthen  imposed  upon 
them    by  the    182nd  section.     In  Smith  v.  Shaw  (6), 
Bayley,  J.,  in  delivering  the  judgment  of  the  Court,  says, 
-^''  According  to  the  decisions  upon  similar  words,  a  thing 
is  to  be  considered  as  done  in  pursuance  of  the  act,  when 
tbe  person  who  does  it  is  acting  honestly  and  bona  fide, 
^Iber  under  the  powers  which  tbe  act  gives,  or  in  dis^^ 
charge  of  the  duties  which  it  imposes.'*    Now,  how  can 
that  principle  extend  to  this  matter,  in  respect  of  which 
tbe  act  makes  no  provision,  but  it  is  left  to  the  rules  of  ihe 
common  law  2    By  the  154th  section,  the  Company  are 
allowed  to  demand  and  receive  tolls  in  respect  of  all 
goods  conveyed  upon  the  railroad;  by  the  155th,  they 
are  empowered  to  receive  tolls  in  respect  of  all  passen- 
gers conveyed  in  carriages  put  upon  the  railway,  and  used 

(a)  3  Nev.  It  Per.  523.     (b)  10B.&C.284  j  5Maa.&R.2dL 
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EMck.  (^PUoi,  for  that  purpose  by  other  persons  than   the  Company. 

Then,  by  the  156th  section,  the  Company  are  allowed, 
if  they  choose,  to  become  carriers  themselves,  and  they 
are  there  designated  as  "  carriers,**  as  well  as  other 
persons  using  the  railway  as  such.  When  the  Company, 
therefore,  in  exercise  of  the  permission  giren  them  by 
the  act,  become  carriers  on  the  railway,  then  what  they  do 
in  that  character  is  in  no  way  in  pursuance  of  any  power 
given  them  by  the  act,  but  is  subject  to  the  liabilities  and 
duties  which  the  common  law  imposes  upon  them  as  car- 
riers* If,  therefore,  at  common  law,  they  would  be  liable 
for  a  mere  non-delivery,  the  plaintiff  ought  not  to  be 
nonsuited,  because  he  has  gone  further,  and  shewn  grots 
negligence :  and  this  action  being,  in  substance,  for  a  breach 
of  duty  as  common  carriers,  no  notice  in  writing  was  neces- 
sary. The  case  of  Sellick  v.  Smith  (a)  may  be  relied 
upon  on  the  other  side,  but  that  decision  was  merely 
on  motion  for  a  new  trial,  without  consideration,  and 
has  been  much  doubted.  Bayley^  J.,  in  Smith  v.  Shaw{b)f 
says, — '*  In  deciding  this  case,  it  is  not  necessary  to 
go  the  length  of  Sellick  v.  Smith,  which  was  cited  at 
the  bar,  nor  to  say  whether  a  mere  nonfeasance  would 
be  an  act  done  within  this  and  similar  statutes.**  Be- 
sides, that  case  is  very  distinguishable  from  the  present— 
They  referred  also  to  Wallace  v.  Smith  (c),  Gaby  v.  The 
Wilts  and  Berks  Canal  Company  (d),  Edge  v.  Parker  (e), 
Carruthers  v.  Payne  (/),  Waterhouse  v.  Keen  (g\  Cook  v. 
Clark  (A),  Butler  v.  Ford  (i),  Fletcher  v.  GreenwM  (i), 


(a)  11  Moore,  459 ;  3  Bing. 
603. 

(6)10B.&C.287;  5Man.lcR. 
i2d4. 

(c)  5  East,  114. 

(d)  3  M.&Sel.580. 

(0  8.9.&Cr.697j3Man.&R. 
365. 


(/)  6  Bing.  270 ;  2  M.  &  P. 
429. 

(g)  4B.  &Gr.200;6D.&R. 
257. 

(h)  10  Bing.  19;  3M.&Scott, 
371. 

(i)  1  Cr.  &  M.  662. 

(k)  1  Cr.  M.  &  R.  754. 
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Cane  y.  Chapman  (a).  Wedge  v.  Berkeley  (b) : — ^and  dis«  ExeK  of  piea§, 

tinguished  those  cases  where  notice  had  been  held  re-    .,      ^     ^ 

quisite,  as  being  cases  where  the  act  done  was  in  pur-       Palmse 

suance  of  the  particular  act  of  Parliament. — Suppose  the    ^g,  orakd 

Company  converted  or  sold  the  goods,  or  delivered  them   _Juhctiov 

,  o         '  Railway  Co. 

to  another  person,  it  could  never  be  said  that  they  were 

entitled  to  notice.  By  the  215th  section,  the  Company 
are  allowed  to  tender  amends  in  any  action  for  any  irregu- 
larity committed  in  the  execution  of  that  act,  or  by  virtue 
of  any  power  or  authority  thereby  given:  but  would  the 
Company  be  entitled  to  tender  amends,  in  consequence  of 
a  breach  of  their  duty  as  carriers  ?  Clearly  not.  The 
clause  as  to  notice  must  be  read  in  conjunction  with  this 
clause,  and  they  must  have  the  same  construction.  Notice 
can  only  be  necessary  in  actions  brought  for  the  doing  or 
omitting  to  do  some  specific  acts  prohibited  or  required  by 
the  act  to  be  done,  and  cannot  be  extended  to  transactions 
arising  out  of  the  defendants'  trade  as  carriers :  and,  in 
substance,  this  action  is  against  them  in  that  capacity. 

Hill  and  W.  T.  S.  Daniel,  contra. — The  learned  Judge 
misdirected  the  jury,  in  leaving  to  them  the  question  whe- 
ther the  ticket  was  delivered  or  not,  instead  of  leaving  it  to 
them  whether  it  was  read  over  and  explained  or  not  That 
was  a  very  material  question,  upon  the  point  whether  the 
special  contract  contained  in  it  was  entered  into  or  not. 
But,'  secondly,  the  real  cause  of  complaint  against  the 
defendants  was  the  defect  of  fences,  in  consequence  of 
which  this  accident  occurred.  That  neglect  was  an  act 
'*  omitted  to  be  done  in  pursuance  of  the  act,"  and  notice 
of  action  ought  therefore  to  have  been  given.  By  section 
180,  it  is  enacted  that  the  Company  shall,  at  their  own 

(a)6Ad.&EU.647;lNev.&P.         (6)  6Ad.  &E11.663.;  1  Ncv.& 
104.  P.  665. 
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MaeJL  0/  PUoi,  expense,  make  and  erect  conrenient  ffatee  and  fences  io, 

1889 

s^^,^,,,^^^  upon,  or  adjoining  the  said  railway,  for  the  use,  of  the 

Palmer  owners  or  occupiers  of  the  respective  lands,  &e.,  throogb 

9nE  OaAiTD  ^'  ^^®'  which  such  railway  shall  be  made,  and  for  the 

JuHOTiov  commodious  use  and  occupation  of  their  lands,  &e.en 


either  side  of  the  said  railway,  or  for  protecting  the 
lands  from  trespass  or  the  cattle  or  other  property  of  the 
owners  or  occupiers  from  straying  or  escaping  thereont, 
by  reason  of  such  railway,  or  any  matter  or  thing  to  be 
done  in  pursuance  of  this  act ;  and  all  such  gates,  &e.  shall 
be  maintained  in  sufficient  repair  by  the  said  Companj* 
And  by  section  18S,  the  Company  are  required,  at  their 
own  expense,  after  any  land  shall  hare  been  taken  for  the 
use  of  the  railway,  to  separate  the  same  from  the  landi 
adjoining  to  such  railway  with  good  and  sufficient  posts, 
&c.,  or  other  fettees,  in  case  the  owners  of  such  lands 
adjoining  shall  desire  the  same  to  be  so  fenced  off.  The 
duty,  therefore,  to  make  these  fences,  is  no  common  law 
duty,  but  a  statutory  charge,  and  the  feneei  being 
found  there,  it  will  be  presumed  that  they  were  made  at 
the  request  of  the  owners  of  the  adjoining  landf  under  diis 
section,  which  is  imperative  upon  the  Company.  Or  even  if 
the  Company  have  elected  to  put  them  up,  they  are  bound 
to  keep  them  in  repair  under  s.  180.  This  clause  as  to 
notice  is  not  of  modern  introduction,  but  is  to  be  found 
in  every  act  of  a  similar  nature,  and  b  introduced  for 
the  purpose  of  enabling  the  parties  tp  tender  amends:  and 
by  the  215th  section,  it  is  provided  that  *'  where  a  tender 
of  sufficient  amends  has  been  made  by  or  on  behalf  of 
any  person  committing  any  irregularity,  trespass,  or 
wrongful  proceeding,"  the  plaintiff  is  prevented  from  re- 
covering. If  this  is  a  case  in  which  a  tender  of 
amends  might  have  been  made,  notice  was  clearly  neces- 
sary. Without  going  the  lengUi  of  Settiet  Y.Smiii, 
which  however  was  decided  by  the  full  Court,  (and  by 
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deciding  it  instantly,  they  shewed  they  felt  no  doubt  upon  Sgeh.  rf  punu, 
the  subject),  the  defendants  were  here  entitled  to  notice, 
as  this  was  an  act  done  or  omitted  to  be  done  under  this 
act.     It  is  said  that  the  Company  carry  subject  to  all  the 
duties  and  liabiUties  of  the  common  law.     But  if  the  act 
contained  no  clause  enabling  them  to  carry,  it  would  not 
have  been  legal  for  them  to  do  so :  the  clauses  enabling 
them  to  make  the  railway,  and  those  allowing  them  to 
carry  goods  upon  it,  are  quite  distinct:  they  can  only 
carry  by  virtue  of  the  156th  clause,  and  therefore  their 
act  in  doing  so  is  an  act  done  by  virtue  and  in  pursuance 
of  the  act,  which  is  sufficient  to  render  notice  neces- 
sary.   In  Blakemore  v.  The  Glamorganshire  Canal  Comr 
pany  (a),  Lord  Eldon  says, ''  that  he  looks  upon  all  these 
acts  of  Parliament  as    contracts,  which  have   become 
extremely  numerous,  and  from  their  number  and  opera- 
tion much  affect  individuals,  and  that  they  who  come  for 
them  to  Parliament  do  in  effect  undertake,  that  they  shall 
do  and  submit  to  whatever  the  legislature  empowers  and 
compels  them  to  do,  and  that  they  shall  do  nothing  else**' 
Here  one  of  the  powers  given  to  the  Company  is  to  become 
carriers.  In  TFa/Zac^  v.  «Smt/^,  the  inconvenience  of  putting 
a  wide  construction  upon  such  words  was  much  urged, 
but  not  acted  upon  by  the  Court:  that  case  has  never 
been  doubted.    In  Smith  v.  Shaw,  and  other  cases  which 
have  been  cited,  the  words  "  omitted  to  be  done,"  which 
occur  in  section  214,  are  not  to  be  found.    It  is  not 
-necessary  to  go  further  than  this — that  where  amends  are 
to  be  tendered,  the  principle  of  notice  applies ;  and  none 
of  the  cases  cited  controvert  that  proposition. 

Lastly — ^The  evidence  did  not  support  the  declaration 
•in  this  form. — That  was  a  point  reserved ;  but  if  not,  the 
defendants  have  a  right  to  insist  on  the  objection^  for  it  re- 


(a)  1  MyloQ  &  K.  154, 162 
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B*eh.  of  PUat,  quired  no  leave  to  enter  a  nonsuit  on  the  improper  reeep- 
*  ^  tion  of  the  evidence ;  and  its  inadmissibility  determined 
Palxek  the  action.  This  is  not  a  common  action  against  carriers, 
TbeGkaitd  ^^^  ^  special  action  on  the  case  against  the  Company, 
JuHCTww  as  proprietors  carrying  on  their  own  railway;  and  the 
negligence  alleged  is  confined  to  the  conduct  of  the  car- 
riages. If  the  negUgence  proved  is  of  any  other  kind,  the 
plaintiflTcannot  recover :  Mayor  v.  Humphreys  {a).  [Parie, 
B« — ^You  should  have  taken  this  objection  at  the  end  of 
the  plaintiff's  case ;  if  you  had,  the  declaration  would  hare 
been  amended :  your  only  objection  at  the  trial  was  to  the 
reception  of  the  evidence.  I  think  any  thing  is  admissible 
to  shew  the  cause  of  the  accident,  and  that  it  was  not  the 
act  of  God  or  the  queen's  enemies].  If  the  objection  had 
been  made,  it  is  very  difficult  to  say  whether  any  ameod- 
ment  could  have  made  the  declaration  good.  It  ii 
framed  with  great  care,  and  has  avoided  charging  die 
defendants  as  common  carriers,  serious  doubts  having 
arisen  whether  all  the  common  liabilities  of  carriers  wiD 
attach  to  companies  carrying  in  this  extensive  way. 
— It  has  been  asked  whether  the  Company  would  be 
liable  for  mere  damage  or  injury  to  goods  which  were 
safely  delivered,  and  it  has  been  stated  that  the  only 
ground  on  which  the  distinction  rests,  with  regard  to 
carriers  not  contracting  to  carry  passengers  safely,  is  that 
passengers  are  contractors  themselves.  But  it  may  be  well 
doubted  whether  the  more  probable  reason  for  the  distinc- 
tion is  not,  that  the  passenger  is  able  to  get  into  danger  him- 
self. A  child  is  not  able  to  contract  for  itself — but  the 
immunity  from  safe  carriage  extends  to  children.  If  the 
reason  be  that  the  person  or  animal  may  itself  get  into 
danger,  that  would  go  to  exempt  companies  carrying  ani- 
mals, &c,,  in  this  extensive  way  from  the  common  liabilities. 

(a)  1  Car.  &  P.  251. 
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[Pariet  B.— -Is  a  carrier  liable  to  an  action  for  injury  to  a  Egeh,  of  puat, 
horse  which  is  carried  or  conveyed  by  being  tied  at  the  tail    ^    ^     ^ 
of  a  waggon?]    If  the  carrier  took  ordinary  care,  and  the      Palmbe 
horscj  firoDi  being  a  kicker,  or  other  intractability  of  its    f^^^  grand 
own«  met  with   an  accident,  it  is  submitted  the  carrier   _  junction 

Rauwat  Co. 
would  not  be  liable.  In  Christie  v.  Griggs  (a),  the  distinc- 

tion  between  goods  and  passengers  is  recognised,  but  it 
18  not  put  upon  the  ground  suggested  by  the  other  side. 
The  old  ground  upon  which  the  carrier's  extended  liabi- 
lity for  goods  is  put,  is  to  prevent  on  his  part  collusion 
with  thieves. 

Parke,  B. — ^The  Court  are  unanimously  of  opinion 
that  this  rule  ought  to  be  discharged.  The  rule  was  ob- 
tained on  three  grounds :  the  first  was,  that  the  Lord 
Chief  Justice  had  misdirected  the  jury,  in  not  leaving  to 
them  this  question,  whether  the  ticket  alleged  to  have 
been  dehvered  to  the  plaintiff's  son  was  read  over  to  him  or 
not,  whereas  the  only  question  he  left  to  them  was,  whe- 
ther the  ticket  was  delivered  to  him  or  not.  I  think  the 
real  question  in  the  case  has  been  substantially  left  to 
the  jury;  which  was,  whether  the  ticket  was  produced 
or  not.  See  what  the  facts  are  on  the  one  side  and  on  the 
other.  On  the  part  of  the  plaintiff  the  case  was,  that  no 
ticket  was  ever  delivered  to  the  son,  but  that  by  a  mistake, 
if  it  was  delivered,  it  was  delivered  to  somebody  else,  and 
though  at  the  termination  of  the  tunnel  the  usual  demand 
was  made  of  the  tickets,  yet  the  son  says  he  never  had  any 
for  the  horses ;  that  he  never  was  asked  for  any,  or  delivered 
any  up.  The  case  on  the  other  side  is,  that  a  ticket  explain- 
ing the  non-liability  of  the  Company  for  horses,  was  deli- 
vered to  and  received  back  again  from  the  son ;  and  the  Lord 
Chief  Justice  left  it  to  the  jury  to  which  set  of  witnesses  they 
would  give  credit,  and  they  chose  to  believe  the  witnesses 

(a)  2  Gampb.  81. 
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Egek.  rf  PUat,  of  the  plainti£P,  and  not  those  of  the  defendant   The 

1  ft  IIQ 

caaoi  as  to  the  reading  o?er  of  the  ticket,  rests  on  the  same 
evidence  as  the  delifering  of  it ;  and  if  that  was  di^ 
believed,  the  defendants  failed  altogether  in  shewing  snj 
limited  liability  on  their  part     This  disposes,  I  think, 
of  the  first  objection.    The  second  objection  is,  that  the 
Lord  Chief  Justice  was  wrong  in  ruling  that  no  notice  of 
action  was  required.    That  turns  on  the  question,  whether 
this  is  a  case  in  which  notice  was  requisite  by  the  S14th 
section  of  the  act    If  the  action  was  brought  against  the 
Railway  Company  for  the  omission  of  some  duty  imposed 
upon  them  by  the  act,  this  notice  would  be  required.  If,  for 
instance,  it  was  founded  on  a  neglect  in  not  duly  fendDg 
the  railway,  on  account  of  which  the  travelling  on  it  wsi 
dangerous  to  those  passing  along  it,  assuming  that  such 
an  obligation  resulted  from  the  180th  section,  or  from 
the  general  provisions  of  the  act,  that  case  would  hs?e 
fallen  within  the  214th  section.    But  when  the  nuitter  ii 
looked  at  and  explained,  it  appears  that  the  action  is  not 
of  that  nature,  but  the  defendants  are  sued  as  common 
carriers,  who  have  received  nine  horses  for  the  porpoie 
of  being  taken  to  their  journey's  end,  which  they  have 
not  so  delivered,  but  that  on  the  contrary  one  has  been 
killed,  and  three  severely  injured,  in  consequence  of  an 
accident  on  the  railroad:  the  action  is  brought  agaimt 
them,  therefore,  in  their  character  of  common  carrien: 
and  it  appears  to  me  that  a  breach  of  their  duty  in  that 
character  is  not  a  thing  omitted  to  be  done  in  pursuance 
of  the  act,  or  in  the  execution  of  the  powers  or  autbo^ 
ities  given  by  it.    The  act  does  not  compel  them  to  be 
common  carriers;  it  only  enables  them  to  be  so,  so  far  as 
they  shall  think  fit;  and  when  they  have  elected  to  become 
so,  they  are  liable  in  that  character,  in  the  same  way  that 
other  common  carriers  are.     On  that  ground,  I  think  the 
214th  section  does  not  apply  to  this  case. 
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Another  objection  is  then  taken,  that  the  deelara-  EmH.  rf  puoit 
tion  is  not  properly  framed  to  meet  the  case  of  a  breach     ^  1M9.  ^ 
of  duty  in  the  defendants,  as  common  carriers,  in  not  safely       palmee 
delirering  the  horses  at  the  end  of  the  journey.    Perhaps  '• 

it  is  not ;  and  I  have  some  doubt  whether  the  breach  in  ^ohotiok 
this  case  is  such  as  to  let  in  proof  of  non-delivery  arising 
from  the  accident  which  happened,  and  for  which  the  de* 
fendants  are  responsible,  as  insurers.  But  it  is  a  settled  rule, 
that  counsel  ought  to  take  such  an  objection  at  the  end 
of  the  plaintiff's  case,  to  the  form  of  the  declaration, 
where  the  defect  is  amendable,  which  in  this  case  I  think 
it  is,  for  then  an  amendment  might  be  made.  I  bare  the 
most  perfect  reliance  on  what  Mr.  Hill  has  said,  as  to  his 
mentioning  this  point  to  the  learned  Judge  ;  but  it  is  dear 
that  at  the  time  it  was  mentioned,  it  was  stated,  not  as  an 
objection  to  the  form  of  the  declaration,  but  as  an  objection 
to  the  receipt  of  evidence  as  to  the  defect  in  the  fences.  I 
am  satisfied^  knowing  the  accuracy  of  the  learned  Judge 
who  tried  the  cause,  that  it  never  was  taken  at  the  close 
of  the  case  in -the  correct  and  proper  form,  in  which  an 
objection  to  the  declaration  ought  to  be,  that  the  breach 
of  the  duty,  as  stated  in  the  declaration,  was  not  supported 
by  the  evidence.  If  such  an  objection  had  been  made, 
the  plaintiff  would  doubtless  have  been  allowed  to  make 
some  amendment  in  order  to  remove  it.  I  agree,  as  has 
been  argued  by  Mr.  Daniel,  that  if  in  this  case  the  de- 
fendants had  not  been  employed  as  common  carriers,  no  ^ 
amendment  would  have  saved  the  plaintiff  from  being 
nonsuited;  for  if  he  could  have  shewn  that  a  duty  to 
keep  and  repair  the  fences  generally  was  cast  upon  the 
Company  by  the  act,  and  that  there  had  been  negligence 
on  their  part  in  that  respect,  he  could  not  have  suc- 
ceeded, because  notice  of  action  would  have  been  neces- 
sary. But  this  is  simply  a  contract  to  carry  goods ;  which 
the  Company  are  empowered  to  do  by  the  156th  section. 
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Std^  of  PiMf,  which  proTides,  ''  that  it   shall  be   lawful  for  the  said 
^   Aopy.  ^    Company,  (if  they  shall  think  proper,  to  use  and  employ 
Palmbb       locomotive  and  other  engines,  or  other  moving  power,  md 
TbbGkakd    ^"  carriages  and  waggons  drawn  or  propelled  thereby, 
JuvcncMi     iQ  carry  and  convey  upon  the  said  railway  all  such  pas- 
sengers, cattle,  goods,  wares  and  merchandise,  artides, 
matters  and  things  as  shall  be  offered  to  them  for  that 
purpose  :** — if  the  Company  choose  to  carry,  and  do  not 
I  take  care  to  accept  the  goods  with  a  limited  responsibXty, 
of  which  we  are  to  assume  there  is  no  evidence  in  the  pre* 
sent  case,  then  the  question  is,  whether  die  commoo  law 
duty  is  not  cast  upon  them ;  and  I  am  of  opinion  diat  it  is; 
and  that  having  received  these  horses  to  carry  them  froa 
Liverpool  to  Birmingham,  and  safely  deliver  diem,  wkaA 
they  have  not  done,  they  are  liable,  as  the  accident  dU 
not  arise  firam  the  act  of  God  or  the  queen  s  enemieii 
which  are  the  ezoeplaoos  in  Cavour  of  carriers.    On  these 
gromnds,  I  think  this  mk  ought  to  be  diarharged. 

AuMOisoN,  B^  aod  Gvehst,  B.,  OMMumed, 

Role  disdiaiged. 
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Bxeh.  of  PUatf 
1839. 

Colchester  v.  Roberts* 

X  RESPASS  for  breaking  and  entering  a  certain  close  to  a  dedandon 
of  the  plaintiff  called  "  The  Reddings/*  situate  &c-,  and  IJ.^^'i"' 
breaking  &c.  a  cate  then  standing  and  beinff  in  the  said  defendant 

®  ®  ®  ,  .  pleaded  that  he 

dose,  and  the  locks,  staples,  and  hinges  with  which  the  and  tht  former 
same  was  fastened,  and  with  feet  in  walking,  and  also  with  h^le  and^iand 
the  wheels  of  divers  carts,  waggons,  and  other  carriages,  *^^^*'^*''2 
tearing .  up  and  subverting  the  earth  and  soil  of  the  said  enjoyed  aa  of 
close,  &c.  &c.,  and  then'  hauling  over  the  said  close  large  way  on  foot 
quantities,  to  wit,  100  tons  of  lime  and  100  tons  of  build-  ^^^^^^ 
ing  materials.  <»»*^ '°[.»  ~°»- 

^  mon  highway 

Pleas,  first,  not  guilty.     Secondly,  that  the  defendant,  towards,  into, 
long  before  and  at  the  several  times  when,  &c«,  in  the  over  the'plain- 
said  declaration  mentioned,  was  the  lawful  occupier  of  ^^ 'Sefendwafa 
a  messuage  and  divers  (to  wit)  three  closes  of  land  with  houseandlanda, 

,  .     ;  .  .        ,  and  back,  at 

the  appurtenances  respectively,    situate   m  the  county  all  times  of  the 
aforesaid,  and  near  to  the  said  close  of  the  plaintiff  in  f,!^e'wiu  and 
the  declaration  mentioned,  in  which  &c. :  and  the  de-  P^*""'f'  ^^® 

'  replication 

fendant  further  says,  that  he  the  defendant,  and  all  the  averred  that 

occupiers  for  the  time  being  of  the  said  messuage  and  closes  &c.  used  and 

of  the  defendant  have,  and  each  of  them  hath  had,  used,  rfg^hfofwaV 

and  enjoyed  as  of  right,  and  have  and  each  of  them  hath  mentioned  in 

,  f  /.     .   1       i.       the  plea,  but 

been  accustomed  to  have,  use,  and  enjoy  as  of  right,  for  that  they  did 
and  during  the  full  period  of  twenty  years  next  before  the  pi^urs  leave 
commencement  of  this  suit,  a  certain  way  for  himself  and  ^Lui^*"^  ^ 
themselves,  and  his  and  their  servants,  to  go,  pass,  and  appeared  that 

-  -       .  ,     ,  ,  ,.  the  defendant 

repass  on  foot  and  with  horses,  mares,  geldings,  carts,  and  the  former 
waggons,  and  other  carriages,  from  and  out  of  a  certain  hU?ouseiuid 
common  highway  in  the  county  aforesaid,  towards,  unto,  ^-.^S^t, 

of  way  from 
thence  over  the  locus  in  quo  to  the  highway,  and  across  the  highway  to  a  close  called  Reddingf, 
and  that  for  the  last  twenty  years  they  had  had  a  license  from  the  plaintiff  to  use,  whenever 
they  pleased,  a  way  from  the  defendant's  house  and  lands  over  the  locus  in  quo  to  the  highway 
and  back,  when  they  had  not  any  intention  of  going  to  Reddings: — Heldt  that  the  replication 
was  not  supported  by  this  evidence,  and  that  the  pldntiff  was  bound  to  shew  a  licenta  co-ezteniive 
with  the  right  claimed  in  the  plea,  and  admitted  by  the  replication. 
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AmI«  tf  PZpfl^  into,  througbi  over,  and  along  the  said  close  of  the 
s,^^,^^^^    plaintiff  in  the  declaration  mentioned,  and  in  which  &&, 

CoLCHBf TSE    and  from  and  out  of  the  same  towards,  unto,  and  into  the 
BoBERTi.     8^^  messuage  and  closes  of  the  defendant,  and  so  from 
thence  back  again  towards,  unto,  into,  throagh,  over,  and 
along  the  said  close  of  the  plaintiff  in  the  declaration  men- 
tioned, and  in  which,  &C,  and  from  and  out  of  the  sams 
towards,  unto,  and  into  the  said  common  highway,  at  sU 
times  of  the  year,  at  the  free  will  and  pleasure  of  the  de- 
fendant and  the  said  other  occupiers  for  the  time  being  of 
the  said  messuage  and  closes  of  the  defendant,  as  to  the 
said  messuages  and  closes  of  the  defendant  belonging  and 
appertaining :  Wherefore  the  defendant,  at  the  said  sevenl 
times  when,  &c.,  being  the  lawful  occupier  of  bis  ssid 
messuage  and  closes,  and  having  occasion  to  use  the  ssid 
way,  went,  passed,  and  repassed  on  foot  and  with  Ui 
horses,  mares,  geldings,  carts,  waggons,  and  other  car- 
riages in  the  declaration  mentioned,  the  said  carts,  wag* 
gons,  and  other  carriages  then  being  loaded  with  the 
stone,  lime,  and  building  materials  in  the  declaration  men- 
tioned, in,  by,  through,  and  along  the  said  way  from  tiie 
said  common  highway  towards,  unto,  into,  through,  oter, 
and  along  the  said  close  of  the  plaintiff  in  the  dedaratioD 
mentioned,  and  in  which,  ftc,  towards,  into,  and  unto  the 
said  messuage  and  closes  of  the  defendant,  and  so  froa 
thence  back  again,  in,  by,  through,  and  along  the  said 
way,  towards,  unto,  and  into  the  said  common  highway,  si 
he  lawfully  might  for  the  cause  aforesaid:  and  io  lo 
doing,  &c.,  [justifying  the  trespasses].  Thirdly,  leave  and 
license. 

The  replication  to  the  Snd  plea  was,  that  the  defend* 
ant,  and  all  the  occupiers  for  the  time  being  of  the  ssid 
messuages  and  closes  of  the  defendant,  have  had,  used, 
and  enjoyed  the  said  way  in  the  Snd  plea  mentioned,  for  aod 
during  the  said  period  therein  also  mentioned^  by  the  feofVi 
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tteense,  and  permission  of  the  plaintiff,  to  him  and  them  AmIu  of  pi$m, 
for  that  purpose  granted  ;  which  was  denied  in  terms  by    ^  ^^^^*  ^ 
the  rejoinder.  GoLoaima 

To  the  Srd  plea,  the  plaintiff  replied  de  injuriA.  BouuiTfc 

At  the  trial  before  Lord  Abinger,  C«  B.,  at  the  last 
Summer  assizes  for  the  county  of  Gloucesteri  it  appeared 
that  the  defendant,  and  the  precedbg  occupiers  of  his 
house  and  lands,  had  an  admitted  right  of  way  from 
thence  orer  the  locus  in  quo  to  the  highway,  and  across 
the  highway  to  a  close  called  **  Ruddocks ;  ^  and  that  for 
the  last  twenty  years  they  had  had  a  license  from  the 
plaintiff  to  use,  whenever  they  pleased,  a  way  from  the 
defendant's  bouse  and  lands,  when  they  had  not  any  in* 
tention  of  going  to  Ruddocks.  The  counsel  for  the  de« 
fendant  contended  that  the  second  issue  was  not  sup« 
ported  by  the  evidence,  and  that  the  plaintiff  ought  to 
hare  new  assigned*  The  learned  Judge  directed  the  jury 
to  find  a  verdict  for  the  plaintiff  on  the  first  and  second 
issues,  subject  to  a  motion  to  this  Court  to  enter  a  verdict 
for  the  defendant  on  the  second  issue.  Ludlow,  Seijt,  in 
Michaelmas  Term  last,  having  obtained  a  rule  accord- 
ingly* 

Talfaurd,  Seijt.,  and  W.  J.  Alexander,  in  Hilary  Term, 
shewed  cause. — The  question  is,  whether  this  was  a  right 
of  way  for  all  purposes,  and  whether  a  new  assignment 
was  necessary.  The  defendant  by  his  plea  says,  that,  for 
iXi  purposes,  he  and  the  former  occupiers  of  his  house  and 
land  have  for  twenty  years  used  and  enjoyed,  as  of  right,  the 
way  in  question.  The  replication  admits  that,  but  says 
that  it  was  enjoyed  under  the  plaintiff's  parol  license. 
[Lord  Abinger,  C.  B. — It  would  have  been  more  clear,  if 
you  had  denied  the  right  pleaded.]  No  new  assignment  was 
necessary,  as  the  parties  are  agreed  as  to  timcj  place,  and 
trespasses.    lAlderson,  B. — ^Your  replication  puts  you  in 
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Sseh.  of  Pleat,  the  same  situation  as  their  plea  puts  them  in.    The  dit 

1839 

*  ^  ficulty  is,  that  you  admit  all  the  right  claimed,  a^nd  say 
CoLCHESTKR  that  you  gave  a  license  for  all ;  whereas  your  license  was 
RoBKRTi.  ^"'y  ^^^  ^^^  difference  between  the  right  pleaded  and  that 
proved.  The  question  is,  whether  they  are  disiinei  rights  of 
way,  or  one  right  including  the  other.  If  they  are  distinct 
rights,  your  license  is  supported  ;  if  otherwise,  it  is  not] 
The  defendant  should  have  pleaded  his  restricted  right 
[Parte,  B. — No ;  the  question  arises  on  the  replication. 
You  undertake  to  shew  a  license  as  general  as  they  have 
pleaded  their  right]  These  are  two  distinct  rights  of 
way ;  and  therefore  the  replication  was  supported  by  the 
evidence. — They  cited  Jackson  v.  Siacey  (a),  CaufUng  v. 
Higginson  (6),  and  Simpson  r*  Lewthtoaite  (c).  [Parke, 
B. — You  would  say,  that  if,  in  support  of  their  plea,  they 
proposed  to  give  evidence  of  the  limited  right,  you  would 
object  that  it  was  not  in  issue.  That  is  one  mode  of  testii^ 
whether  they  are  different  ways.] 

Ludlow,  Serjt,  and  Whaieley,  contra. — The  plaintiff, 
by  his  replication,  has  admitted  that  the  defendant  had 
exercised  the  general  right  set  up  in  the  plea,  but  says  it 
was  under  his  license ;  then  he  is  bound  to  shew  a  license 
co-extensive  with  the  enjoyment  alleged  in  the  plea, 
and  he  failed  to  do  so.  The  plaintiff  haa  therefore  not 
maintained  the  issue,  which  was  clearly  upon  him.  He 
has  admitted  that  the  defendant  had  enjoyed  a  right 
to  go  to  a  public  highway,  and  when  he  got  to  the  high- 
way, he  had  a  right  to  go  where  he  pleased. — ^They  distin- 
guished this  case  from  Cowling  v.  Higginson^  and  relied 
upon  Barnes  v.  Hunt  (d). 

Cur.  adv.  vult 

(a)  Holt's  N.  P.  G.  455.  (c)  3  B.  &  Adol.  226. 

(b)  4  M.  &  W.  245.  (d)  11  East,  451. 
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The  judgment  of  the  Court  was  now  delivered  by  BxcK  of  PUat, 

1839. 

Parke,  B. — The  plea  to  a  declaration  in  trespass  qu.  colchbstmi 
cL  fregit  in  this  case  was.  that  the  defendant  and  the  occu-  »  ** 
piers  of  a  house  and  land  of  the  defendant's  had  for  twenty 
years  used  and  enjoyed,  as  of  right,  a  certain  way  on  foot 
and  with  horses,  8cc.  from  and  out  of  a  common  highway* 
towards,  unto,  into,  through,  and  over  the  plaintiff's  close, 
to  the  defendant's  house  and  lands  and  back,  at  all  times 
of  the  year  at  their  free  will  and  pleasure.  To  this  there 
is  a  replication  which,  in  effect,  admits  that  the  defendant 
and  the  occupiers  of  his  house  and  lands,  had  for  twenty 
years  used  and  enjoyed  the  way  described  in  the  plea 
as  of  right,  in  some  sense,  but  avoids  the  plea,  by  stating 
that  such  enjoyment  during  that  period  was  by  the 
plaintiff's  licence ;  and  this  licence  was  denied  by  the  re- 
joinder. 

On  the  trial,  it  appeared  that  the  defendant,  and  the 
preceding  occupiers  of  his  house  and  lands,  had  an  ad- 
mitted right  of  way  from  thence,  over  the  locus  in  quo  to 
the  highway,  and  across  the  highway  to  a  close  called 
"  Ruddocks,"  and  that,  for  the  last  twenty  years,  they  had 
a  licence  from  the  plaintiff  to  use,  whenever  they  pleased, 
a  way  from  the  defendant's  house  and  lands  over  the  locus 
in  quo  to  the  highway  and  back,  when  they  had  not  any 
intention  of  going  to  Ruddocks:  and  the  point  to  be 
decided,  which  was  reserved  on  the  trial,  is,  whether  this 
proof  supports  the  replication ;  and  upon  consideration, 
we  think  it  does  not. 

The  difficulty  of  this  case,  (and  it  is  one  of  considerable 
nicety),  arises  from  the  fact,  that  one  terminus  of  the  way 
is  the  high  road.  If  it  had  been  to  and  from  Black  Acre, 
a  close  of  the  defendant's  in  the  same  situation  as  the 
highway,  the  case  would  have  been  plain  :  for  a  right  to  go, 
not  to  or  from  that  close  as  a  terminus,  but  over  it  to  or 

VOL.  IV.  p  F  p  M.  w. 


774  CASES  IM  TUB  BXCHEQUEBj 

JCfe*.  •/  Fkoi,  from  the  Ruddocks  beyond,  would  have  been  a  diflBerent 

1839* 

^    right.    One  proof  of  this  is,  that  if  the  right  of  wiy  to 

CoLCHBtTKR  Bkck  Acre  bad  been  pleaded,  it  would  have  been  a  good 

RojiBRff.     replication  that  the  defendant  went  to  or   came   from 

Ruddocks  beyond,  when  he  committed  the  trespass,  fat 

that  would  not  be  an  exercise  of  the  senne  rigki. 

A  licence,  therefore,  to  use  a  way  to  or  from  Blad[ 
Acre,  would  not  have  included  a  permission  to  go  to  or 
come  from  beyond  it :  and  the  allegation  in  the  replieatioo 
that  his  right  of  way  to  the  close  as  a  terminus  was  by  the 
plaintiff's  licence,  would  have  been  proved.  But  the 
terminus  here  is  not  a  close,  but  a  highway,  and  whenerer 
a  person  gets  to  the  highway,  he  has  a  right  to  go  on  to 
any  place  to  which  it  leads,  and  vice  versA.  A  right  of 
way,  therefore,  to  or  from  a  highway,  is  in  effect  a  right  to 
go  to  it,  and  to  each  and  every  place  beyond,  to  wUek  ii 
leads.  The  right  of  way  across  the  highway  to  "  Rod- 
docks*'  is  included  in  the  general  right  to  the  highway, 
and  from  thence  to  all  other  places.  If  we  apply  the  same 
test  to  this  case,  as  to  the  supposed  one  of  a  right  of  way 
to  a  close,  instead  of  a  highway,  we  shall  find  that  it  is  so; 
for  to  a  plea,  stating  a  right  of  way  to  the  highway,  it  wooU 
not  be  a  good  replication  to  say  "  that  the  defendsat 
went  to  the  highway  and  thence  to  Ruddocks  ;**  it  woold 
not  be  an  exercise  of  a  different  right,  but  of  a  part  of 
the  same  general  right,  and  the  defendant  would  not  be  a 
trespasser  by  going  to  the  highway  for  the  purpose  of 
going  to  Ruddocks,  any  more  than  he  would  be,  if  he 
went  from  the  highway  to  any  other  place.  And  if  a  right 
alleged  in  similar  terms  were  traversed,  the  traverse  would 
include  the  right  of  going  to  the  highway  and  thenos  to 
Ruddocks. 

The  issue,  therefore,  which  the  plaintiff  undertakes  to 
maintain  in  this  case,  is,  that  the  defendant  enjoyed  the 
right  to  go  to  or  from  the  highway,  and  every  place  beyond 
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to  which  it  leads,  to  which  the  defendant  might  choose  to  Each,  rf  pum, 

go,  by  the  plaintiff's  licence,  but  such  a  licence  was  not 

proved.    For  the  proof  was  of  an  enjoyment  by  licence 

to  go  to  the  highway  and  thence  to  every  other  pkce 

except  Ruddocks,  to  which  place  the  defendant  could 

go  of  his  own  right.  The  issue,  therefore,  was  not  proved, 

and  if  the  verdict  were  to  stand,  the  defendant  would  lose 

hit  admitted  present  limited  right,  for  the  verdict  would 

bo  conclusive  evidence   that  he  enjoyed  it   by  licence 

wly. 

The  case  is,  however,  very  fit  for  an  amendment 
of  the  replication,  on  payment  of  costs  of  the  trial ;  by 
restricdng  the  allegation  of  the  licence  to  the  exercise 
of  the  road  for  all  other  purposes  than  for  going  to 
Ruddocks. 

Rule  accordingly. 


Brtans  and  Others  v.  Nix. 

X  ROVER  for  oats. — ^Pleas,  1st,  not  guilty;  Sndly,that  t.,  a  corn- 
the  plaintiffs  were  not  possessed  as  of  their  own  property  LongfoM,  who 
of  the  goods  and  chattels  in  the  declaration  mentioned ;  ^^f^/^ 

coosigiiiog  cargoes  of  corn  to  the  plaintifi,  at  his  factors  for  sale  at  LiTerpool,  and  obtaining 
tnm  dMm  acceptances  on  the  laith  of  such  consignments,  on  the  S  1st  of  January,  obtained 
fifoin  the  masters  of  two  canal  boats  (No.  604  and  No.  54),  receipts  signed  by  them  for  full 
curgoei  of  oau  therein  stated  to  be  shipped  on  board  the  boats,  dett? erable  to  the  agent  of  T.  in 
Dublin,  in  care  for  and  to  be  shipped  to  the  plaintiffii  at  Liverpool.  At  that  time  boat  604  was 
loaded,  but  no  oau  were  then  actually  shipped  on  board  boat  54.  On  the  2nd  February,  T.  inclosed 
tlitee  receipts  to  the  plaintiflii,  and  drew  a  bill  on  them  against  the  value  of  the  cargoes,  which  the 
plaintiffii  accepted  on  the  7tb,  and  paid  when  due.  On  the  6th  February,  W.,  an  agent  of  the  de- 
ftndant,  who  was  T.'s  foctor  for  sale  in  London,  arrived  at  Longford  and  pressed  T.  for  security 
Ibr  previous  advances.  T.,  on  that  day,  gave  W.  an  order  on  T.'s  agent  in  Dublin,  to  deliver 
to  W.  the  cargoes  of  boau  604  and  54,  on  their  arrival  there.  Boat  604  had  then  sailed  from 
Longford,  but  boat  54  was  only  partially  loaded.  The  loading  was  completed  on  the  9th,  and  T. 
tbeo  transmitted  to  W.  in  Dublin  a  receipt  signed  by  the  master  of  the  boat,  (in  the  same  form  as 
those  sent  to  the  plaintiffs),  making  the  cargo  deliverable  to  W.  W.  received  this  on  the  10th. 
On  their  arrival  in  Dublin,  W.  took  possession  of  both  cargoes  for  the  defendant. 

Htld,  that  the  property ^n  the  cargo  of  boat  604  vested  in  the  plaintifi,  on  their  acceptance  of 
liie  bill,  and  that  they  were  entitled  to  maintain  trover  for  it;  but  that  they  could  not  maintain 
trover  for  the  csrgo  of  boat  54,  since  none  of  it  was  on  board,  or  otherwise  specifically  appropriated 
to  the  plaintiff's,  when  the  receipt  for  that  boat  was  given  by  the  master. 

Qiuirtf  whether  a  document,  similar  in  form  to  a  bill  of  lading,  but  given  by  the  master  of  a 
boat  navigating  an  inland  canal,  has  the  effect  of  such  an  instrument  in  trantforrbg  the  property 
fatlw  go«da» 

F  F  f2 
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Etek,  ef  Pieoi,  on  which  issues  were  joined.  At  the  trial  before  WUUem, 

18S9 

J.  at  the  last  Liverpool  Assizes^  the  following  appeared  to 
be  the  facts  of  the  case. 

The  plaintifTsi  Messrs.  Bryans,  Herd,  &  Co.,  are  fkcton 
and  commission-merchants  in  Liverpool;  the  defendant  is 
a  corn-factor  in  London^  trading  under  the  firm  of  Foster 
and  Nix.  A  person  of  the  name  of  Miles  Tempany,  carry- 
ing on  business  as  a  shipper  and  exporter  of  com  at  Long- 
fordy  in  Ireland^  under  the  firm  of  Gethins  and  Tempany, 
had  been  in  the  habit  of  consigning  grain  to  the  plaintifbio 
Liverpool;  as  his  factors  for  sale  on  commission,  and  from 
time  to  time  drawing  bills  of  exchange. upon  them  against 
such  consignments.  He  was  also  in  the  habit  of  making 
similar  consignments  to  the  defendant,  as  his  factor 
for  sale  in  LondoUi  and  from  time  to  time  drawing 
bills  on  him  in  the  same  manner.  These  consignments 
were  forwarded  from  Longford  in  boats  or  barges  by  the 
Royal  Canal  to  Dublin,  where,  on  their  arrival,  they  were 
unshipped  and  warehoused  by  John  Tempany,  the  brother 
of  Miles,  who  managed  the  business  of  Gethins  and 
Tempany  there,  and  superintended  the  purchasing, 
receipt,  or  shipping  of  corn  there  on  account  of  the  firm: 
and  he  again  superintended  the  re-shipment  of  them  for 
their  place  of  destination  at  Liverpool  or  London,  in  ves- 
sels procured  by  the  firm  of  J.  and  T.  Delany,  who  were 
the  shipbrokers  and  agents  of  Miles  Tempany  at  Dublin. 

On  the  2nd  of  February,  1837,  Miles  Tempany,  intend- 
ing to  consign  a  cargo  of  oats  to  the  plaintiffs,  wrote  them 
the  following  letter,  which  they  received  by  post  on  the 
4th:— 

•'  Dear  Sir,  "  Longford,  2nd  Feb.,  1837. 

**  The  writer  has  been  confined  a  short  time  by 
the  influenza,  but  is  now  up  in  his  room,  and  expects 
to  be  at  large  in  a  day  or  two.  These  oats,  with  the  ex- 
ception of  about  ten  tons,  are  very  fine,  and  will  give  yoa 
satisfaction.    They  will  be  unloaded  in  Dublin  the  end  of 
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next  week.    We  have  valued  on  you  yesterday  for  730/«  &f^  «/  J^ieatt 
against  these^   1 0*.  per  barrel,   which   you  will   please  *  ^ 

honour.    We  trust  they  will  net  a  good  deal  more.    [The       Betami 
rest  of  the  letter  is  immaterial].  j^^ 

"  Your's  truly, 
"  Gethins  &  Tempany.*' 

Inclosed  in  this  letter  was  a  bill  of  exchange,  drawn  by 
Tempany  (in  the  name  of  Gethins  and  Tempany)  on  the 
plaintiffs,  for  730/.,  dated  1st  February,  payable  to  Tem- 
pany's  order  61  days  after  date ;  and  also  three  bills  of 
lading  (as  they  were  termed  on  the  part  of  the  plaintiffs) 
dated  Jan.  31st,  for  oats  purporting  to  be  laden  on  board 
three  boats  then  in  the  canal  harbour  at  Longford ;  one  No. 
604,  signed  by  Thomas  Murtagh,  for  480  barrels ;  another 
No.  54^  signed  by  Richard  Clinch,  for  530  barrels;  and 
another  No.  88,  signed  by  Patrick  Cox,  for  460  barrels. 
The  following  is  a  copy  of  one  of  these  documents : — 

''  Shipped  in  good  order  and  condition,  by  Gethins  and 
Tempany  [in  and  upon  the  good  ship  called  the]  (a)  boat 
604,  whereof  is  master  for  this  present  voyage  Thomas 
Murtagh,  and  now  riding  at  anchor  in  the  canal  harbour, 
Longford,  and  bound  for  Dublin,  480  barrels  of  oats, 
marked  and  numbered  as  in  the  margin  (6),  and  are  to  be 
delivered  in  like  good  order  and  condition,  at  the  afore- 
said port  of  Dublin  (the  danger  of  the  seas,  fire,  rivers, 
and  navigation,  of  whatever  nature  and  kind  excepted) 
unto  Messrs.  John  and  Thomas  Delany,  in  care  for  and 
to  be  shipped  Messrs.  Bryans,  Herd,  &  Co.,  Liverpool, 
[or  to  assigns,  he  or  they  paying  freight  for  the  said  goods] 
(a)  with  primage  and  average  accustomed.  In  witness 
whereof,  the  master  or  purser  of  the  said  ship  hath  affirmed 
to  three  bills  of  lading,  all  of  this  tenor  and  date,  one  of 

(a)  The  words  within  brackets         (b)  There  were  no  marks  or 
were  struck  through  with  the  pen     numbers  in  the  margin, 
in  the  original. 
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Eteh.  9f  FUatt  which  being  accomplished,  the  other  two  to  stand 
.  '  ^     Dated  in  Longford,  Slst  day  of  January,  18S7. 

BsTAMt  **  TnOlfAa  MURTAOH." 

^'^  That  of  No.  54,  was  in  the  same  terms,  mutatis  mutandis. 

It  appeared  that  both  boats  were  hired,  and  the  boatmen 
paid,  by  Tempany. 

On  receipt  of  this  letter,  the  plaintiffs  accepted  the  bill 
of  exchange,  and  on  the  7th  February  returned  it  ao  ac- 
cepted in  a  letter  addressed  to  Messrs.  Gretbina  and  Tem- 
pany, IS,  St.  John's  Quay,  Dublin,  where  Miles  Tempaaj 
had  a  store,  superintended  by  his  brother  John  Tempany. 
The  letter  was  received  there  by  John  Tempany  on  the 
8th  February,  and  by  him  forwarded  to  Miles  Tempany, 
who  received  it  at  Longford  on  the  9th.  The  bill  wai 
paid  at  maturity  by  the  plaintiffs. 

It  appeared  also,  that  about  this  time  the  defendant  Nil 
was  pressing  Miles  Tempany  for  payment  of  a  balmneedue 
to  him ;  and  on  the  Srd  February,  the  defendant  wrote  in- 
forming him  that  he  had  sent  over  a  Mr.  Walker, ''  eoh 
powered  to  take  such  steps  on  his  (the  defendant^a)  behalf 
as  circumstances  might  render  necessary."  On  the  6tb 
February,  Walker  arrived  in  Longford,  and  pressed  Tem- 
pany for  security.  At  that  time  boat  604  was  on  ita  voyage 
for  Dublin,  having  the  480  barrels  on  board :  boat  54  wai 
still  in  the  canal  harbour  at  Longford,  partly  loaded,  the 
loading  having  begun  on  the  1st  February,  and  aboat 
400  barrels  being  then  on  board.  It  was  proved  also 
that  for  some  days  before  the  1st  February,  these  oats 
had  been  put  apart  in  a  room,  where  they  were  under- 
going the  process  of  kiln-drying.  Walker  prevailed  upon 
Miles  Tempany  to  give  him  the  following  written  order 
on  John  Tempany : — 

"  Longford,  6lh  February,  18S7. 
"  Please  deliver  up  and  place  at  the  disposal  of  Mr. 
J.  W.  Walker  the  above-mentioned  boats  of  oats,  together 
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with  five  or  six  half-barrels  now  in  store  at  Dublin,  per  Mxik.  tf  PteM, 
account  of  Messrs.  Foster  and  Nix,  London.  ^  ^^^^* 

"  Miles  Tempany.** 

The  boats  specified  were  252, 604,  54»  (stated  to  be  560 
barrels),  88,  and  196.  Walker  proceeded  with  this  order 
to  Dublin,  and  there  obtained  from  John  Tempany  the 
following  written  undertaking : — 

''  I  hereby  engage  to  deliver  up,  and  place  at  your  dis- 
posal, the  first  five  boats  of  oats  that  may  arrive  from 
Longford,  say  about  2,800  barrels,  together  with  what 
Longford  oats  now  in  store,  say  from  S  to  SOO  barrels,  and 
to  have  the  same  re*shipped  for  account  of  Messrs.  Foster 
and  Nix,  London. 

"  Dublin,  8th  February,  1887. 
"John  Tempany.*' 
"  To  Mr.  J.  W.  Walker." 

The  loading  of  boat  54  was  completed  on  the  9th  Fe« 
bruary,  650  barrels  of  oats  being  put  on  board,  and  Miles 
Tempany  induced  Clinch,  the  master,  to  sign  another  bill 
of  lading  for  the  cargo,  in  the  same  terms  as  the  former, 
exoept  that  it  was  made  deliverable  to  Foster  and  Nix 
instead  of  to  the  plaintiffs.  This  was  transmitted  to 
Walker  in  Dublin,  and  received  by  him  there  on  the  lOtfa. 
Notwithstanding  John  Tempany 's  undertaking,  however, 
the  oats  were  not  delivered  to  Walker  on  their  arrival  in 
Dublin,  but  were  discharged  out  of  the  canal  boats  on 
board  a  vessel  called  the  Minerva,  then  lying  in  the  port 
of  DubUn,  which  Messrs.  Delany  &  Co.,  shipbrokers, 
had,  by  the  directions  of  John  Tempany,  chartered  for 
London  on  the  account  of  Gethins  and  Tempany,  in  whose 
names  receipts  for  them  were  signed  by  the  mate.  Walker 
(who  had  previously  obtained  from  John  Tempany  the 
key  of  the  store)  thereupon  instituted  a  replevin  suit  in 
the  Court  of  Queen's  Bench  in  Ireland  against  the  master 
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EMck.  of  PUas,  of  the  Minerva,  in  consequence  of  which  the  oats  werere- 

landed,  and  ultimately  delivered  to  Walker  for  the  defendant 
The  cargoes  of  boats  604  and  54  having  been  demanded 
by  the  plaintiffs  from  the  defendant,  and  refused,  thii 
action  was  brought  to  recover  the  value  of  them. 

It  was  contended  for  the  defendant,  at  the  trial,  first, 
that  the  (so-called)  bills  of  ladings  under  which  the  plain- 
tiffs claimed  the  property  in  the  cargoes,  were  in  truth 
nothing  more  than  boai'receipis,  having  no  greater  legal 
operation  than  the  receipts  given  by  any  other  inland 
carrier,  and  therefore  could  not  have  the  effect  of  trans- 
ferring the  property  in  the  goods :  and  that  no  contract 
was  proved  by  which  the  plaintiffs  acquired  any  property 
in  the  oats  prior  to  the  title  given  to  the  defendant  by 
Tempany's  order  of  the  6th  February ;  that  the  plaintiffs, 
being  mere  factors,  could  only  have  a  lien,  arising  on  the 
actual  receipt  of  the  goods ;  that  at  all  events  this  was 
the  case  as  to  boat  54,  the  cargo  of  which  was  not 
loaded  at  the  time  when  the  bill  of  lading  transmitted  to 
the  plaintiffs  was  signed,  and  the  bill  of  exchange  drawn. 
The  learned  Judge  thought  the  documents  in  question 
were  equivalent  in  their  legal  operation  to  ordinary  bills 
of  lading,  and  that  the  plaintiffs  were  entitled  to  recover; 
but  he  also  directed  the  attention  of  the  jury  to  the  cir- 
cumstance, that  the  loading  of  boat  54  was  not  completed 
when  the  receipt  for  that  cargo  was  signed  by  the  master, 
and  asked  them  to  consider,  whether,  although  the 
loading  was  not  complete,  the  oats  to  be  put  on  board 
were  designated  and  appropriated  to  the  plaintiffs  ;  as,  if 
they  were,  he  was  of  opinion  that  they  were  entitled  to 
recover  the  full  value  of  that  cargo  also.  The  jury  found 
a  verdict  for  the  plaintiffs,  damages  665/.  10s.,  stating  their 
opinion,  that  at  the  time  the  receipts  were  given,  the 
cargo  for  boat  54  was  specially  designated,  although  the 
loading  was  not  complete.  Leave  was  thereupon  given  to 
the  defendant  to  move  to  reduce  the  damages  by  the  sum 
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of  344^.  lOs.,  the  value  of  the  oats  shipped  on  board  Exek.  rf  PUat, 
boat  54.  ^®^^ 

In  Michaelmas  Term^  Kelly  accordingly  obtained  a  rule 
nisi  to  reduce  the  damages  accordingly^  or  for  a  new  trials 
citing  Kinloch  v.  Craig  (a),  Nichols  v.  Clent  (6)|  and 
Bruce  v.  Wait  (c).    During  the  present  sittings — 

Cresswell  and  Tomlinson  shewed  cause. — The  only  ques- 
tion in  this  case  is,  whether  Miles  Tempany  had  given  to 
the  plaintiffs  a  valid  lien  upon  both  or  either  of  the  two 
boat-loads  of  oats  in  dispute,  before  they  were  transferred 
to  the  defendant.  And  it  is  submitted,  that  the  docu- 
ments transmitted  by  Tempany  to  the  plaintiffs,  with  the 
letter  of  the  2nd  February,  whether  they  be  properly  bills 
of  ladings  or  merely  (as  they  were  designated  by  the 
defendant  at  the  trial)  boat^receipts,  vested  the  property  in 
the  plaintiffs. 

Firstj  these  were  bills  of  ladings  and  if  so,  being  trans- 
mitted for  a  valuable  consideration^  they  operated  to  change 
the  property  immediately  on  the  shipment  of  the  goods ; 
and  it  makes  no  difference  that  the  plaintiff's  are  factors, 
and  not  vendees :  Haille  v.  Smith  (c/).  Patten  v.  Thomp^ 
son  {e).  There  is  no  precise  legal  definition  of  a  bill  of 
lading : — it  is  only  the  symbol  of  the  property  in  goods  ex- 
isting at  some  distant  place,  which  are  to  come  on  board 
ship  to  the  consignee*  And  it  can  make  no  difference 
whether  they  are  to  come  by  sea,  or  by  inland  navigation : 
nor  can  the  nature  of  the  vessel,  its  size,  build,  or  rigging, 
teake  any  difference;  many  smaller  vessels  than  canal 
boats,  pass  over  sea ;  e.  g.,  the  Madeira  and  Portugal 
fruit-vessels :  so,  a  Humber  keel  is  without  sails  or  rig* 
ging.  When  the  party  has  possession  of  that  which  is 
the  symbol  of  and  represents  the  property  in  the  goods,  it 

(a)  3  T.  R.  119;  783.  (c)  3  M.  A  W.  15. 

(h)  3  Price,  547*  (<0  1  Bos.  &  P.  563. 

(e)  5  M.  &  Selw.  350. 
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Ejceh.  cf  PUu^  confers  on  him  a  valid  lien ;  and  it  is  not  necessary  for 

1889 

this  purpose  that  he  should  be  the  purchaser.     Thus,  the 

transfer  of  a  dock- warrant  is  a  constructive  delivery  of  the 

goods  :  Zwinger  v.  Samuda  (a).     Again^  can  it  make  an; 

difference  in  the  case  that  the  com  is  transshipped  at 

Dublin,  and  sent  forward  by  another  ship  toEngtaod! 

That  is  a  state  of  circumstances  foreseen  and  provided  for 

at  the  commencement  of  the  voyage.     A  good  bill  of 

lading  might  surely  be  made  for  a  cargo  consigned  from 

DubUn  to  an  inland  town  in  England,  as  Birmingham: 

or  to  be  delivered  to  an  agent  in  Liverpool,  and  thence 

forwarded  to  Birmingham.    Suppose  a  shipment  of  goods 

from  Canada,  through  England,  to  New  South  Wales: 

could  the  transshipment  here  affect  the  operation  of  the 

bill  of  ladmg  ?     It  would  be  just  as  much  a  symbol  of  the 

property,  whether  the  goods  were  to  remain  in  England, 

or  to  be  carried  forward  in  pursuance  of  the  original 

intention  of  the  shipper.    If  a  document  such  as  this 

would  be  a  bill  of  lading  for  a  voyage  from  Longford  to 

Liverpool,  why  not  for  that  part  of  the  voyage  from 

liongford  to  Dublin  ? — it  is  no  necessary  quality  of  a  bill 

of  lading  that  it  must  represent  the  cargo  throughout  tha 

whole  voyage.    It  was  clearly  proved  that  the  course  of 

business  was  for  the  factors  to  make  advances  on  the  fiuth 

of  these  documents :  they  were  therefore  considered  u 

the  indicia  or  representatives  of  the  goods  themselves,  and 

credit  was  given  to  them  as  such.   That  is  the  true  charac* 

teristic  of  a  bill  of  lading. 

But  secondly,  taken  as  boat-receipis  or  invoices  oolyt 

the  effect  of  the  transfer  of  these  documents  waa  to  gifs 

the  plaintiffs  a  lien  : — and  for  this  purpose  also,  it  is  the 

same  whether  the  parties  are  vendees,  or  factors  who  hafe 

accepted  against  the  goods;  the  latter  equally  purchase s 

right  to  hold  the  goods.    In  Mason  v.  Lickbcarrow  (i), 

(a)  1  Taunt.  265;  ]  B.  Moore*  12.  (5)  1  H.  Bl.  363. 
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Lord  Loughborough  saysi — ''  A  destination  of  the  goods  £'<^  rf  p^m, 
by  the  Tendor  to  the  Tendee,  the  marking  them^  or  making 
them  up  to  be  delivered^  or  removing  them  for  the 
purpose  of  being  delivered^  may  all  entitle  the  vendee  to 
act  as  owner  against  a  third  person^  into  whose  hands  they 
have  come."  Suppose  the  vendor  wrote  to  say  he  had 
put  aside  for  A.  goods  in  a  particular  room,  and  would 
keep  them  for  him,  if  he  would  accept  a  bill  against 
them,  and  on  that  representation  be  did  so : — the  vendor 
could  not  afterwards  dispose  of  them  to  defeat  A.'s  right. 
In  Craven  v.  Ryder  {a),  it  was  held  that  the  holder  of  a 
lighterman's  receipt  retains  a  control  over  the  goods,  at 
least  until  he  has  exchanged  it  for  the  bill  of  lading.  In 
Patten  V.  Thompson  {h),  Lord  EUenborough  says, — '*  If 
it  is  to  be  taken  that  the  cargo  was  consigned  to  the 
Liverpool  house  (who  were  the  vendee's  factors  for  sale), 
as  a  security  for  advances  made  by  them,  this  may  aflfbrd 
a  ground  for  their  claim  to  detain  the  same  until  such 
time  as  they  are  indemnified  against  these  advances,  or 
the  responsibility  they  have  contracted  in  respect  of  the 
cargo."  ....  And  again, — '^  If  there  had  been  any  specific 
pledge  of  this  cargo  in  the  course  of  the  transaction,  if 
bills  had  been  accepted  by  the  Liverpool  house  on  the 
credit  of  this  particular  consignment,  or  if  it  had  been  so 
stipulated,  that  would  have  been  a  different  case."  That 
is  the  present  case.  In  Abbott  on  Shipping,  p.  214,  it  is 
said : — ''  The  master  must  make  out  his  bill  of  lading  ac- 
cording to  the  directions  of  the  shipper  of  the  goods,  or 
the  holder  of  the  receipt  given  on  the  shipment,  for  the 
shipper  has  a  right  to  name  the  consignee  to  be  mentioned 
in  the  bill  of  lading,  even  although  it  may  not  be  expressed 
in  the  receipt  that  the  goods  are  shipped  for  his  account, 
this  being  tacitly  understood."  That  must  mean  that  the 
receipt  is  the  evidence  of  title*    In  Holt  v*  Griffin  (e),  it 

(a)  6  Taunt  433.  (c)  10  Brn^.  246;  3  M.  &  Scott, 

(h)  5  M.  ft  Sel.  356.  73-^- 
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Esek.  rf  PUas,  was  held  that  the  transfer  of  a  wharfinger*s  recdpt 
^^  ^  operated  as  a  transfer  of  the  property :  and  Tindalt  C.  J., 
said,  ''  it  had  been  the  practice  to  consider  money 
advanced  on  a  wharfinger's  receipt  in  the  same  light  ai 
advanced  on  an  actual  delivery  of  goods/'  A  wharfioger't 
receipt  can  have  no  greater  legal  eflScacy  than  the  receipt 
of  the  master  of  a  canal  boat :  in  each  case  it  is  the  symbd 
of  property  by  the  usage  of  trade ; — the  evidence  of  in 
undertaking  that  he  holds  the  goods  for  a  particolar 
party,  and  will  deliver  them  to  him.  In  the  present  case, 
there  was  abundant  evidence  of  a  contract  to  appropriate 
the  goods  to  the  plaintiffs  on  their  acceptance  of  the  billi 
and  of  a  performance  of  that  contract  before  the  transfer 
of  any  title  to  the  defendant  It  appeared  that  both  the 
plaintiffs,  and  Foster  and  Nix  also,  bad  long  been  in  the 
habit  of  accepting  largely  on  the  faith  of  such  documents: 
and  Walker,  the  defendant's  agent,  had  full  notice  that 
the  oats  were  put  on  board  the  two  boats  for  the  plamtifls 
and  that  they  had  accepted  against  them.  [Parie,  B.^ 
In  order  to  pass  the  property,  the  specific  chattels  must 
be  ascertained  which  are  to  pass.  Now  here  the  oati 
loaded  on  board  the  boat  No.  54,  at  the  time  when  the 
receipts  were  transmitted,  were  still  in  Tempany's  premises, 
and  he  might  have  performed  his  contract  with  the  pUii- 
tiffs  by  supplying  any  other  oats  of  the  same  quality  and 
amount.  Your  argument  must  go  to  the  extent  that 
Tempany  would  have  been  liable  in  trover  if  he  had  sab- 
stituted  others  for  them.]  The  cargo  was  actually  pro- 
vided and  prepared  for  the  shipment,  although  not  all  on 
board ;  and  the  jury  have  found  that  the  particular  oats  were 
specially  designated  as  the  cargo  for  boat  54.  This  docu- 
ment was  therefore  evidence  of  a  contract  that  those  par- 
ticular oats  should  be  held  by  the  plaintiffs  on  accieptance 
of  the  bill,  and  the  shipper  could  not,  under  such  circum- 
stances, give  them  a  different  direction.  [Parke,  B. — This 
is  a  written  contract^  applying  to  goods  **  shipped : "  you  are 
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substituting  a  different  contract.]  They  were  specifically  set  Eteh.  rf  PUtu, 
apart  and  identified,  and  so  fully  appropriated  to  the  plain- 
tiffs. [Parke,  B. — The  letter  contains  an  untrue  repre- 
sentation that  the  goods  are  then  on  board,  and  those  goods 
he,  Tempany,  engages  to  assign  to  the  plaintiffs  as  diort* 
gagees  on  their  acceptance.  Alderson,  B. — The  goods 
he  describes  in  his  letter  are,  in  truth,  non-existing 
goods.] 

But  it  may  be  questioned  whether  Tempany,  or  any 
person  claiming  under  him  by  a  subsequent  title,  is  not 
estopped  to  say  that  the  property  did  not  pass  to  the 
plaintiffs.  Where  a  party  grants  a  lease  of  land  which  does 
not  then  belong  to  him,  but  of  which  he  afterwards  becomes 
the  owner,  and  then  demises  to  another,  the  first  lease  will 
operate  against  both  the  owner  and  the  second  lessee  by 
estoppel,  and  ejectment  may  be  brought  upon  it.  So  here, 
the  same  goods  being  afterwards  loaded,  and  the  plaintiffs 
having  accepted  according  to  the  contract,  the  shipper 
was  estopped  afterwards  to  take  advantage  of  his  own 
wrong,  and  confer  a  better  title  on  another  party.  The 
master,  by  putting  bis  name  to  the  receipt  for  boat  54, 
acknowledged  that  he  had  a  cargo  deliverable  to  the  plain- 
tiffs, which  although  it  was  not  then  on  board,  yet  as  soon 
as  he  received  one  exactly  corresponding  with  the  receipt, 
was  held  by  him  for  the  plaintiffs,  who  would  have  had 
a  right  to  take  possession  of  it  by  themselves  or  their 
agent,  and  the  master  would  have  been  estopped  to  say 
he  had  not  signed  the  receipt.  Rawlynss  Case  (a). 
Helps  V.  Hereford  (6),  Doe  d.  Christmas  v.  Oliver  (c), 
are  authorities  to  support  the  analogy  contended  for* 
The  defendant  can  have  no  better  title  than  that  which 
the  shipper  and  the  master  could  give  him ;  and  that  is 
posterior  in  date  to  the  title  of  the  plaintiffs,  which,  at  the 
latest,  was  perfected  by  estoppel  on  the  8th  of  February, 

(a)  4  Rep.  52.  (c)  10  B.  &  Cr.  187  i  ^  Man.  & 

(6)  2  B.  &  Aid.  242.  R.  202. 
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Bxth.  ^  PUa9,  when  the  full  cargo  was  put  on  board ;  whereat  the  de- 
^^^^  fendant'e  bUl  of  lading  was  not  signed  till  the  9th;  or,  if  it 
be  considered  as  evidence  of  a  contract^  was  not  accepted 
by  him  until  the  10th  or  11th.  And  if  he  relies  on  the 
letter  from  Miles  to  John  Tempany  of  the  6th  of  Febmary, 
or  the  undertaking  by  John  Tempany  on  the  Sth,  he  is  in  no 
better  position ;  for  the  latter  had  no  operation  in  pnesenti, 
— it  could  have  no  effect  until  the  completion  of  the  voysge 
at  Dublin ;  nor  was  the  letter  addressed  to  the  party  having 
at  the  time  possession  of  the  goods. 

Kettgf  Alexander,  and  Martin,  contrJL — ^The  transac- 
tions between  Miles  Tempany  and  the  plaintiffs,  at  Long- 
ford, amounted  to  a  contract  only,  and  no  property  in 
the  goods  passed  thereby  to  the  plaintiffs.  Their  only 
remedy,  therefore,  is  for  a  breach  of  that  contract,  and 
they  have  acquired  no  such  rights  in  the  specific  goodi 
as  to  enable  them  to  maintain  trover. 

First,  these  documents  are  not  bills  of  lading,  or  documents 
equivalent  to  them,  and  have  none  of  their  incidents  or 
consequences.  It  is  of  the  greatest  importance  that  a  bill 
qf  lading,  which  is  made  the  instrument  of  transfer  of  the 
property  itself,  and  which  has  acquired  a  known  character 
in  the  law  merchant  in  all  countries,  should  be  distinctly 
understood  and  defined,  and  its  powers  confined  to  doca- 
ments  which  are  clearly  of  that  nature  and  character.  The 
term  was  never,  until  now,  applied  except  to  the  weD 
known  mercantile  instrument,  signed  by  the  master  of  s 
vessel  passing  along  the  high  seas,  or  along  some  estosry 
or  navigable  river  between  port  and  port.  This  instrument 
is  false  in  every  particular  which  gives  it  the  form  or  appear- 
ance of  a  bill  of  lading.  The  goods  are  not  shipped,  but 
put  on  board  a  common  canal  boat ;  there  is  no  voyage, 
properly  so  called;  the  vessel  is  not  rs'dtn^  a/  ancAor/  there 
are  no  marks  or  numbers,  and  the  terms  freight,  primage, 
and  average,  are  wholly  inapplicable.  It  is  a  mere  receipt 
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by  a  boat-carrier  for  goods  to  be  carried  from  Longford  S^'  V  ^^^9 
by  canal  to  Dublin,  and  there  to  be  delivered  to  any  agent 
of  Tempany.  There  is  in  fact  no  difference  between  this 
case  and  that  of  a  parcel  of  goods  sent  from  London  by 
waggon  or  by  the  railway  to  York,  and  a  receipt  taken  from 
the  carrier.  Could  not  the  sender  countermand  their  direc- 
tion if  he  chose  ?  If  a  carrier's  receipt  is  to  be  held  equi- 
valent to  a  bill  of  lading,  the  effect  will  be,  that  the  owner 
cannot)  if  he  make  a  mistake,  take  the  goods  out  again.  It 
is  said  this  is  a  bill  of  lading,  the  effect  of  which  was  to 
terminate  at  Liverpool^  not  at  Dublin.  If  that  be  so,  the 
real  bills  of  lading  from  Dublin  to  Liverpool  will  be  de- 
prived of  operation  or  validity  by  these,  which  are  mere 
fictitious  instruments.  A  bill  of  lading  covering  the  whole 
voyage  would  never  be  signed,  except  where  the  goods 
were  to  go  through  in  the  same  vessel.  HoU  v.  Or(fin, 
which  is  the  only  case  cited  in  which  there  was  any  thing 
at  all  analogous  to  a  carrier's  receipt,  is  clearly  distinguish- 
able ;  there  the  defendant,  on  sight  of  the  wharfinger's 
receipt,  and  before  the  goods  arrived,  promised  to  deliver 
them  to  the  plaintiff  on  their  arrivali  and  it  was  held  that 
the  plaintiff  might  maintain  trover  against  him,  on  his 
refusal  to  deliver  them  after  their  arrival.  That  was  the 
case  of  a  transfer  of  property  notified  to  the  defendant,  and 
assented  to  by  him.  The  present  more  resembles  the  cases 
where  money  has  been  transmitted  to  bankers  for  a  certain 
person,  to  whom  they  are  not  liable  until  they  have  assented 
to  hold  for  him :  WiUiams  v.  Everett  {a). 

But  secondly,  assuming  that  such  instruments  as  these 
could  be  effective  to  pass  the  property  as  between  vendor 
and  vendee,  they  will  not  do  so  in  this  case,  which  is  be- 
tween principal  and  factor ;  the  plaintiffs  being  fiictors 
merely,  all  that  they  can  acquire  is  a  lien,  which  must  be 
coupled  with  possession :  Khdock  v.  Craig  (6).  In  HaiUe 
V.  Smith,  there  was  a  regular  bill  of  lading,  duly  indorsed 
(a)  14  East,  582.  (6)  3  T.  R.  119,  783. 
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Bxeh.  of  Pkatf  to  the  defendant;    nor  was  that  a  case  of  principal  and 

factor ;  there  was  an  agreement  for  a  valuable  conu- 
deration  that  the  transferees  should  bold  the  goods  as 
trustees  for  third  parties;  they  were  not  pawnees  bat 
bargainees.  In  Patten  v.  Thompson,  Lord  Ellenborough 
says,  referring  to  HaiUe  ▼.  Smith, — **  That  was  a  specific 
pledge  of  the  cargo  by  indorsement  and  delivery  of  the 
bill  of  lading,  upon  an  agreement  between  the  parties 
that  the  cargo  should  be  held  as  a  collateral  security.** 
The  case  of  Patten  ▼•  Thompson  proceeded  expressly 
on  the  ground,  that  as  between  principal  and  factor,  the 
factor  has  no  lien  until  possession.  [Parke  B.,  referred  to 
Anderson  y.  Clark  (a)].  There  it  appeared  that  the 
shipper  of  the  goods  had  acted  as  the  agent  of  the 
consignee.  [^Parke,  B. — I  was  engaged  in  that  cause, 
and  I  know  that  the  ground  of  the  decbion  was  the 
existence  of  an  agreement  between  the  parties,  as  proved  by 
the  correspondence,  that  the  goods  should  vest  in  the  factor 
as  a  security  for  antecedent  advances.]  The  judgment  of 
the  Court  is  very  shortly  reported,  and  it  appears  to  be 
inconsistent  with  Berkley  v.  Walling  (&)•  There  is  no 
other  case  in  which  a  contract  of  this  description  has  been 
held  to  vest  the  property,  unless  there  has  been  also  a 
regular  bill  of  lading.  The  boat-owner  is  in  no  respect 
the  agent  of  the  plaintiff,  but  only  of  Tempany,  who 
hires  and  pays  him. 

Lastly,  with  regard  to  the  boat  No.  54,  the  plaintiffs 
have  clearly  no  title  to  that  cargo.  When  the  boat-re- 
ceipt for  it  was  signed,  the  cargo  was  in  the  warehouse  of 
the  consignor :  and  it  is  impossible  to  say  that  there  was 
a  transfer  of  property  in  those  specific  oats,  merely  by 
means  of  the  false  representation  in  Tempany *s  letter. 
There  was  a  mere  intention  to  put  the  oats  on  board,  to 
be  sent  to  the  plaintiffs,  but  that  intention  was  altered ; 

(a)  2  Bing.  20.  (6)  7  Ad.  &  E.  29;  2  Nev.  &  P.  17a 
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and  the  master  never  did  receive  them  to  be  shipped  for  &^  0/  Pk^ 
the  plaintiffsi  but  received  them  for  the  defendants. 

Cur.  adv.  vult. 

The  opinion  of  the  Court  was  delivered  on  the  last  day 
of  the  sittings  by — 

Parkb,  B. — The  question  in  this  case  isj  whether  the 
property  in  the  oats  on  board  two  boats.  No.  604,  and 
No.  54,  or  either  of  them,  was  vested  in  the  plaintiffs  at 
the  time  the  defendants  took  possession  of  those  oats. 
We  think  that  the  property  in  the  former  was  in  the 
plaintiffs,  in  the  latter  not. 

The  facts  of  the  case,  necessary  to  its  determination,  may 
be  very  shortly  stated.    Miles  Tempany,  a  corn-merchant 
at  Longford,  who  employed  the  plaintiffs  as  his  factors  at 
Liverpool,  shipped  on  board  the  boat.  No.  604,  a  full 
cargo  of  oats,  and  took  a  bill  of  lading  or  boat-receipt  for 
them,  signed  by  the  master,  bearing  date  the  31st  of 
January,  1837,  whereby  he  acknowledged  the  receipt  of 
the  oats  on  board,  deliverable  in  Dublin  to  John  and  T. 
Delany,  tit  care  for  and  to  be  shipped  to  the  plaintiffs  in 
Liverpool.     On  the  same  day,  he  procured  from  the 
master  of  another  boat.  No.  54,  a  like  bill  of  lading  or 
receipt,  for  530  barrels,  but  no  oats  were  then  on  board 
that  boat,  although^a  cargo  was  prepared  for  that  pur-, 
pose.     On  the  2nd  of  February,  Tempany  wrote  to  the 
plaintiffs  a  letter  inclosing  both  those  instruments,  and 
stating  that  he  had   valued  on  the  plaintiffs  for  730/. 
against  those  oats.     On  the  7th,  the  plaintiffs  received 
this  letter,  and  accepted  the  bill  of  exchange,  and  returned 
it  to  Tempany,  who  received  it  on  the  9th. 

In  the  mean  time,  the  defendant,  who  was  a  creditor 
of  Tempany  to  a  considerable  amount,  sent  over  Mr. 
Walker,  an  agent,  to  Longford.  Walker  arrived  on  the 
6th,  and  pressed  him  for  security.    Tempany  consented 

VOL.  IV.  GOG  M.W. 
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^  PkMip  on  that  day  to  give  him  an  order,  addressed  to  Temptny'i 
1839  ^       o 

brother,  his  agent  in  Dublin,  desiring  him  to  deliver  to 

Walker,  for  the  defendant,  the  cargo  of  boat601 ,  which 
had  then  sailed  for  Dublin,  and  four  other  cargoes,  in- 
cluding that  of  boat  {14  (which  was  stated  to  be  560 
barrels),  and  also  all  that  was  in  Tempany's  store  io 
Dublin.  The  boat  54  was  then  partially  loaded,  and 
Tempany  promised  to  send  the  boat-receipt  for  it  to 
Walker.  The  loading  was  completed  on  the  9th,  the  boat* 
receipt  or  bill  of  lading,  for  550  barrels,  which  were  OQ 
board,  signed  by  the  master  and  transmitted  to  Walker, 
to  whom  the  cargo  was  made  deliverable,  and  he  receifsd 
it  the  next  day.  The  boats  were  both  hired  by  Tempaoy, 
and  the  men  paid  by  him.  Walker,  on  the  8tb,  procured 
an  agreement  from  J.  Tempany,  in  Dublin,  to  hold  the 
oats  for  him,  when  they  arrived :  and  he  afterwards  got 
possession  of  the  whole  by  legal  process. 

It  was  contended,  that,  under  these  circumstances,  tbo 
property  in  neither  cargo  vested  in  the  plaintiff* ;  flrtt, 
because  the  instruments  were  not  regular  bills  of  lading, 
and  could  give  no  title ;  and  secondly,  if  they  were,  they 
could  not  operate  to  give  the  plaintiffs  a  title,  becaoss 
they,  being  factors,  could  acquire  no  lien  without  actoal 
possession. 

We  think  it  unnecessary  to  decide  whether  the  instnn 
ments  were  regular  bills  of  lading,  so  as  to  have  all  the  pro- 
perties which  the  custom  of  merchants  has  attached  to 
those  documents.  We  need  not  say,  whether,  like  bilk  of 
lading,  they  are  the  symbols  of  property,  so  that  their 
transfer  by  indorsement  is  equivalent  to  an  actual  delivery 
of  the  goods,  which  they  represent,  in  specie ;  nor  whe- 
ther they  have  the  privileges  which  by  the  factors'  act 
are  given  to  such  instruments.  These  are  mattera  wholly 
collateral  to  the  present  inquiry.  The  true  question  here 
is,  what  is  the  meaning  and  effect  of  the  two  documents,  by 
whatever  name  they  are  called,  coupled  with  the  letter  froai 
Tempanyy  of  the  Und  of  Febmaryi  followed  by  the  ao- 
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wpUnce  by  the  plaintiffs  of  Tempany's  draft  ?    It  seems  A^s.  •/*  Pkti$, 

to  us  to  be  clearly  this, — that  Tempany  agrees  that  the 

oats  therein  specified,  shall  be  held  from  that  time  by  the 

boat^masters,  for  the  plaintiffs,  in  their  own  right,  pro» 

▼ided  they  accept  the  bill,  as  a  security  for  its  payment-^ 

that  the  masters  agree  so  to  hold  them,  and  that,  by  the 

plaintiffs'  assent  and  acceptance  of  the  bill,  the  conditional 

agreement  becomes    absolute.     The    transaction    is    ia 

effect  the  same,  as  if  Tempany  had  deposited  the  goods 

with  a  stakeholder,  who  had  assented  to  hold  them,  fer 

the  plaintiffs,  in  order  to  indemnify  them.    As  evidence  df 

luch  a  transaction,  it  is  wholly  immaterial  whether  the  inh 

atmments  are  bills  of  lading  or  not :  and  it  might  equally 

be  proved  through  the  medium  of  carriers'  orwharfingen^ 

receipts,  or  any  other  description  of  document,  or  by  eer* 

respondence  alone.    If  the  intention  of  the  parties  to  pass 

the  property,  whether  absolute  or  special,  in  certain  a^ 

certained  chattels,  is  established,  and  they  are  placed  in 

the  hands  of  a  depositary,  no  matter  whether  such  im* 

positary  be  a  common  carrier,  or  ship-master,  employeid 

by  the  consignor,  or  a  third  person,  and  the  chattels  are 

so  placed  on  account  of  the  person  who  is  to  have  that 

property ;  and  the  depositary  assents ;  it  is  enough :  and 

it  matters  not  by  what  documents  this  is  effected  ;  nor  is 

it  material  whether  the  person  who  is  to  have  the  property 

be  a  factor  or  not ;  for  such  an  agreement  may  be  made 

with  a  factor,  as  well  as  any  other  individual. 

In  the  present  case  we  are  of  opinion  that  this  is  satie- 
£M^torily  made  out,  with  respect  to  the  first  boat-load :  and 
the  fact  that  the  instrument  signed  by  the  master,  sped*- 
fies  that  the  goods  are  to  be  carried  to  and  delivered  at 
Dublin,  to  an  agent  of  the  plaintiffs,  is  decisive  to  shew 
that  the  plaintiffs  are  to  take  immediately  in  their  own 
right,  and  are  not  mere  consignees  of  Tempany,  who  are 
to  have  their  lien  when  the  goods  arrive,  as  factors.    And 

gqg2 
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Sxeh.  of  PUat,  this  case  is  distinguishable,  on  this  ground,  from  Kinloeh 

V.  Craig,  Bruce  v.  Wail,  and  Nichols  v,  Clenl,  in  none  of 
which  was  there  any  documentary  or  other  evidence  to 
prove  that  the  intention  of  the  consignors  was  to  vest  the 
property  in  the  consignee yrofTi  the  moment  of  delivery  to 
the  carrier :  and  the  case  resembles  that  oiHaiUe  v.  Smith, 
where  the  bill  of  lading  being  transmitted  for  a  valuable 
consideration,  operated  as  a  change  of  property  instanter, 
when,  the  goods  were  shipped;  and  it  is  also  governed 
by  the  same  principle  upon  which  I  know  that  of  An- 
derson V.  Clark  was  decided,  where  a  bill  of  lading, 
making  the  goods  deliverable  to  a  factor,  was,  upon  proof 
from  correspondence  of  the  intention  of  the  principal  to 
vest  the  property  in  the  factor,  as  security  for  antecedent 
advances,  held  to  give  him  a  special  property  the  instant 
the  goods  were  delivered  on  board,  so  as  to  enable  him  to 
sue  the  master  of  the  ship  for  their  non-delivery. 

In  our  opinion,  therefore,  the  plaintiffs  had  a  complete 
title  to  the  cargo  of  the  boat  604,  at  least  on  the  7th  of 
February,  when  they  complied  with  the  condition  by 
accepting  the  bill:  and  before  the  7th,  no  other  title  to  the 
oats  intervened  ;  for  the  order  to  deliver  them  to  Walker, 
given  on  the  6th,  was  clearly  executory  only.  But  the 
claim  of  the  plaintiffs  to  the  cargo  of  boat  54,  stands  on  a 
very  different  footing. 

At  the  time  of  the  agreement,  proved  by  the  bill  of 
lading  or  boat-receipt  of  the  31st  January,  to  hold  the 
6S0  barrels  therein  mentioned  for  the  plaintiffs,  there  were 
no  such  oats  on  board ;  and  consequently  no  specific  chat^ 
tels  which  were  held  for  them.  The  undertaking  of  the 
boat-master  had  nothing  to  operate  upon,  and  though 
Miles  Tempany  had  prepared  a  quantity  of  oats  to  put  on 
board,  those  oats  still  remained  his  property;  he  might 
have  altered  their  destination,  and  sold  them  to  any  one 
else ;  the  master's  receipt  no  more  attached  to  them,  than 
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to  any  other  quantity  of  oats  belonging  to  Tempany.  If  Bxeh.  of  pum 
indeed^  after  the  31st  of  January,  these  oats  so  prepared, 
or  any  other  like  quantity,  had  been  put  on  board  to  the 
amount  of  530  barrels,  or  less,  /or  the  purpose  of  fuU 
filling  the  contract,  and  received  by  the  master  as  suchg 
before  any  new  title  to  these  oats  had  been  acquired  by  a 
third  person,  we  should  have  probably  held,  that  the  pro* 
perty  in  these  oats  passed  to  the  plaintiffs,  and  that  the 
letter  and  receipt,  though  it  did  not  operate,  as  it  pur- 
ported to  do,  as  an  appropriation  of  any  existing  specific 
chattels,  at  least  operated  as  an  executory  agreement  by 
Tempany  and  the  master  and  the  plaintiffs,  that  Tempany 
should  put  such  a  quantity  of  oats  on  board  for  the  plain- 
tiffs, and  that  when  so  put,  the  master  should  hold  them 
on  their  account :  and  when  that  agreement  was  fulfilled, 
then,  but  not  otherwise,  they  would  become  their  pro- 
perty. But  before  the  complete  quantity  of  530  barrels 
was  shipped,  and  when  a  small  quantity  of  oats  only  were 
loaded,  and  before  any  appropriation  of  oats  to  the  plain- 
tiffs had  taken  place,  Tempany  was  induced  to  enter  into 
a  fresh  engagement  with  the  defendant,  to  put  on  board 
for  him  a  full  cargo  for  No.  54,  by  way  of  satisfaction  for 
the  debt  due  to  him ;  for  such  is  the  effect  of  the  delivery 
order  of  the  Gth,  and  the  agreement  with  Walker,  of  the 
same  date,  to  send  the  boat-receipt  for  the  cargo  of  that 
vessel.  Until  the  oats  were  appropriated  by  some  new 
act,  both  contracts  were  executory :  on  the  9th  this  appro- 
priation took  place,  by  the  boat-receipt  for  the  550  barrels 
then  on  board,  which  was  signed  by  the  master,  at  the 
request  of  Tempany ;  whereby  the  master  was  constituted 
the  agent  of  the  defendant  to  hold  these  goods ;  and  this 
was  the  first  act  by  which  these  oats  were  specifically 
appropriated  to  any  one.  The  master  might  have  insisted 
on  Tempany's  putting  on  board  oats  to  the  amount  of  the 
first  bill  of  lading,  on  account  of  the  plaintiffs,  but  he  did 
not  do  so. 
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It  is  proper,  howeveri  to  notice  the  rery  ingenioQs 
argument  used  on  the  part  of  the  plaintiffs,  foanded  <m 
the  doctrine  of  estoppel,  as  applied  to  real  estate.    If  a 
Bfian,  by  indenture,  demise  a  certain  manor,  which  he  hu 
not,  and  then  purchases  the  manor,  and  afterwards  sells  or 
demises  it  to  B.,  the  first  lease  operates  against  the  pur- 
chaser or  second  lessee ;  and  by  analogy  to  this  case,  it  is 
contended  that  the  first  bill  of  lading  was  good  for  the  plain- 
tiffs by  estoppel,  against  the  master,  and  consignor ;  and 
against  the  defendant,  who  claims  that  cargo  which  wu 
put  on  board  under  the  consignor.    But  this  analogy  doei 
not  hold ;  in  the  case  of  real  property,  the  lease  is  a  con- 
elusive  admission  by  the  lessor,  that  he  has  a  title  to  the 
speoifie  estate  demised,  which  binds  a  subsequent  pur- 
chaser of  that  estate :  here  the  bill  of  lading  is  a  conclusife 
admission  only  that  some  oats,  amounting  to  the  specified 
quantity,  were  on  board.    In  the  former  case,  the  estate 
is  identified  and  ascertained  at  the  time  of  the  admissioa: 
in  the  latter,  no  property  existed  to  which  the  admissi<ni 
applied,  for  no  oats  were  on  board  ;   and  they  are  bo 
otherwise  ascertained,  than  by  that  statement  that  they 
were  on  board ;  and  the  person  who  afterwards  purchases 
any  oats  from  the  consignor,  might  as  well  be  said  to  por- 
chase  those  to  which  the  estoppel  relates,  as  he  who  pnr- 
ehases  those  which  were  afterwards  put  on  board.    And 
besides,  it  may  well  be  doubted  whether  the  doctrine  of 
estoppel  applies  to  personal  chattels  at  all,  so  as  to  bind  a 
subsequent  purchaser  of  them. 

For  these  reasons,  we  think  that  the  plaintiffs  are  enti- 
tled to  the  first  cargo  of  oats,  but  not  to  the  other;  and 
the  rule  must  be  discharged  as  to  boat  604,  and  the  vei^ 
dict  reduced  by  the  value  of  boat  54. 

Rule  accordingly. 
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IN  THE  EXCHEQUER  CHAMBER. 


Nelsok  and  Wife  v.  Skrlb. 

XHIS  was  a  writ  of  error  from  the  judgment  of  the  ToadedarttioB 
Court  of  Exchequer  in  the  case  of  Serle  v.  Waterworth  (a),  promiMoi7*note 
the  defendant    Mrs.  Waterworth  havincr  since  married  ?' ^*''  ^*^*** 

...  .  ^^^  January, 

Nelson^  the  now  plaintiff  in  error.     It  was  an  action  of  1837,  made  by 
debt  on  a  promissory  note  for   24/.  Is.  4:d.,  value  re-  payable  tweWe 
ceived,  dated  the  3rd  January,  1837,  made  by  the  defend-  ^^^^^^^ 
ant,  (the  now  plaintiff  in  error,)  payable  twelve  months  pWntiff,  the 
after  date  to  the  plaintiff.     The  defendant  pleaded^  that  pleaded  that 
one  Joseph  Waterworth,  before  and  at  the  time  of  his  fore  and  at  hia 
death,  to  wit,  on  the  2nd  January,  1837,  was  indebted  to  death,  wai 

\  ;  .  •"  '        ,  indebted  to 

the  plaintiff  in  a  certain  sum  of  money,  to  wit,  the  sum  of  the  piaintiffia 
24/.  Is.  4e/.,  for  the  price  and  value  of  goods  by  the  plain-  sold,  which  ram 
tiff  before  then  sold  and  delivered  to  the  said  J.  Water-  "j^^jj?^  *^  j^^ 
worth,  which  sum  was  due  and  owing  to  the  plaintiff  at  the  time  of  the 

•  Ai  i*ri  -i^         making  of  the 

time  of  the  making  of  the  promissory  note  in  the  first  promiMorynoto 
count  mentioned ;  and  that  the  plaintiff,  after  the  death  of  Jj[JJ*  ^^^J 
the  said  J.  Waterworth,  and  before  the  making  of  the  said  \»on«d«  «|»*' 

'  °  theplainUff; 

note,  to  wit,  on  the  2nd  January,  1837,  applied  to  the  after  the  death 
defendant  for  payment  thereof;  whereupon,  in  compliance  to  the  defend- 
with  the  said  request,  the  defendant,  after  the  death  of  *"^  {*"  ^V^' 

*^^     '  '  ment;  where- 

the  said  J.  Waterworth,  for  and  in  respect  of  the  said  upo°>  i°  ^^' 

«i  1  ..  1  1         !••/«•  t»  •<•     pli«nce  with  hit 

debt  so  then  remaining  due  to  the  plaintiff  as  aforesaid*  request,  the 

defendant,  after 
the  death  of  J. 
W.,  for  and  in  respect  of  the  debt  so  remaining  due  to  the  plaintiff  as  aforesaid,  and  for  no  other 
eaiiiideration  wbateter,  made  and  delivered  the  note  to  the  plaintiff,  and  that  J.  W.  died  intestate, 
and  that  at  the  time  of  the  making  and  delivery  of  the  note,  no  administration  had  been  granted 
of  his  effects,  nor  was  there  any  executor  or  executors  of  his  estate,  nor  any  person  liable  for  the 
debt  so  remaining  due  to  the  plaintiff  as  aforesaid;  and  the  defendant  atened  ihat  thertmver  was 
mty  eonsideraiicn  for  thg  tai4  noU  ticepi  at  qfortsaid, — ffeld,  that  tha  flea  waa  a  good  answer  to 
the  declaratiiii, 

(a)  Anta,  p.  $. 
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jbedb.  Ckamhir,  and  for  no  Other  consideration  whatever,  then  made  and 
_  ^  delivered  the  said  note  to  the  plaintiff:  and  the  defendant 
further  says,  that  the  said  J.  Waterworth  died  intestate, 
to  wit,  the  same  day  and  year  aforesaid,  and  that  at  the 
time  of  the  making  and  delivery  of  tlie  said  note  to  the 
plaintiff  as  aforesaid,  no  administration  had  been  granted 
of  the  estate  and  effects  of  the  said  Joseph  Waterworth, 
nor  was  there  at  that  time  any  executor  or  executrix  of 
the  estate  and  effects  of  the  said  Joseph  Waterworth,  nor 
was  there  at  that  time  any  person  liable  for  the  said 
debt  so  remaining  due  to  the  plaintiff  as  aforesaid*  And 
the  defendant  further  says,  thai  there  never  was  any  can- 
stderationfor  the  said  note  except  as  aforesaid,  {a)  Veri- 
fication. Replication,  de  injuriS,  on  which  issue  wu 
joined. 

The  Court  of  Exchequer  having  held  that  the  plea 
was  not  a  suflScient  answer  to  the  action  on  the  note, 
a  writ  of  error  was  brought,  which  was  now  argued  by 

Addison^  for  the  plaintiffs,  in  error. — ^The  question  in 
this  case  is,  whether  this  plea  is  a  good  answer  to  the 
action,  or  whether  judgment  non  obstante  veredicto  ought 
to  have  been  entered  for  the  plaintiff.  The  averment  at 
the  end  of  the  plea,  that  there  never  was  any  consideration 
for  the  note,  was  overlooked  on  the  argument  in  the 
Court  below  (A).  The  defence  set  up  by  the  plea  in  reality 
waS|  that  there  never  was  any  consideration  for  the  giving 
of  the  note.  In  the  Court  below,  it  was  said  that  the 
forbearance  to  sue  would  be  a  good  consideration;  but 
it  does  not  appear  that  there  was  any  connexion  or 
relationship  between  the  defendant  below  and  the  de« 
ceased,  in  respect  of  which  she  could  be  liable.    [Tinddt 

(a)  See  note  below.  and  the  Court  below  gife  judg- 

{h)  That  a? erment  was  by  some  ment   on   the  assumption    that 

mistake  omitted  in  the  briefs  in  there  was  no  such  averment  in 

tbe  case  of  Serk  v.  Watarwarth^  the  plea. 
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C.J. — You  say  it  is  the  same  as  if  a  perfect  stranger  ^w*-  Chamhiri 
passing  by  at  the  time,  on  being  told  that  a  debt  was  due,  >_^^^ 
had  given  the  note.]  Certainly.  The  case  of  Jones  y*  Ash*  Nelsok 
burnham{a)  is  expressly  in  point*  There  the  plaintiff  sbeli. 
declared  that  A.,  since  deceased,  was  indebted  to  him  so 
much,  and  that  after  bis  death,  in  consideration  of  the 
premises,  and  that  he,  at  the  instance  of  the  defendant, 
would  forbear  and  give  day  of  payment  of  the  debt,  (not 
stating  to  whom  he  was  to  forbear)^  the  defendant  pro- 
mised, &c. ;  and  it  was  held  to  be  no  consideration  for  the 
promise ;  for  a  promise  could  only  be  sustained  on  a  con- 
sideration of  benefit  to  the  defendant,  or  of  detriment  to 
the  plaintiff:  and  unless  there  were  some  person  whom 
the  plaintiff  could  have  sued  for  his  debt,  his  forbearance 
was  no  detriment  to  him.  That  case  is  on  all  fours  with 
the  present,  and  shews  that  forbearance  to  a  person  not 
liable  is  no  consideration  ;  the  only  difference  is,  that  this 
was  the  case  of  a  promissory  note,  which  imported  a  con- 
sideration, and  that  since  the  new  rules  such  a  defence 
must  be  pleaded.  In  the  judgment  in  the  Court  below. 
Lord  Abinger,  C.  B.,  says,  ^'  It  appears  to  me  that  the 
real  question  is,  whether,  on  the  face  of  the  declaration 
and  plea  together,  there  could  be  any  consideration  for 
this  note,  as  between  the  plaintiff  and  defendant;  and  I 
tbink  that  the  plaintiff's  being  placed  in  the  condition 
that  he  could  not, .  at  all  events,  sue  the  defendant  for 
twelve  months,  although  she  took  out  administration  in 
the  meantime,  w^  a  sufficient  consideration."  And 
Parke,  B.,  says — '*  If  it  had  shewn  that  there  were  no 
assets,  it  would  probably  have  gone  far  enough  to  nega- 
tive all  consideration ;  but  it  dues  not;  and  the  effect  of 
the  note,  at  all  events,  is  to  tie  up  the  plaintiff's  hands 
against  the  defendant,  in  case  she  should  take  out  admi- 
pistration  or  intermeddle  with  the  assets,  for  a  yean** 

(a)  4  East,  455. 
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Oamifiv  Thti  plea,  it  is  8ttbmitted|  does  contain  a  substantial  ater- 
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ment  that  there  were  no  assets.    Again,  what  detriment 

was  it  to  the  plaintiff,  **  to  tie  up  his  hands,"  where  be 

never  had  any  right  to  recover  against  the  defendant !  or 

what  benefit  was  it  to  the  defendant !    If  there  had  been 

any  other  consideration,  it  was  for  the  plaintiff  to  shew 

that  by  his  replication. 

Wighimafif  contri.  •—  The  judgment  of  the  Court 
below  was  correct.  The  defendant  is  under  a  mistake, 
in  applying  the  expression  consideration  to  the  circum- 
stance of  her  having  assets  or  not.  The  question  wu, 
whether  there  being  a  debt  due,  there  could  be  a  con- 
sideration of  forbearance.  [^Tindal,  C.  J. — ^Have  yea 
any  right  to  guess,  that  by  any  accident  the  defendant 
would  take  out  administration  in  the  course  of  the 
year!]  In  Ridout  v.  Bristow  (a),  where  a  widow  gave  a 
promissory  note  **for  value  received  by  my  late  husband^ 
it  was  held  that  the  note  was  valid  on  the  face  of  it.  In 
that  case  £ay/^y,  J.,  says,  ''You  may  bind  yourself  by 
an  instrument  which,  in  its  form,  imports  consideration, 
without  expressing  the  consideration  or  proving  it  ali- 
unde ;**  and  he  cites  the  case  of  Popplewell  v.  WiUon  (A), 
as  establishing  **  that  a  promissory  note  is  binding,  though 
it  purport  on  the  face  of  it  to  be  for  the  debt  of  a  third 
person."  So  here  the  plaintiff  contends,  that  if  a 
stranger  is  told  that  a  debt  is  due,  and  he  gives  a 
promissory  note,  which  imports  a  consideration,  it  would 
be  binding.  [Bosanquet^  J. — You  say  that  a  debt  ii 
due,  but  in  this  case  there  was  no  person  that  could  be 
sued.]  There  was  a  debt  due  from  a  person  who  is  dead, 
and  that  is  the  same,  as  respects  consideration,  as  if  it 
were  a  living  person,  because  there  may  be  assets,  or 
at   least    respect   for   the    memory   of  the   deceased. 

(a)  1  Cr.  St  J.  231.  {h)  1  Stra.  264. 
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[Bosanquei,  J.— In  Ridoui  ▼.  BrUiow  there  was  a  primA  &»A.  Chamhu^t 
facie  right  to  take  out  administration.]  The  consideration 
here  is  a  debt  from  the  deceased  Joseph  Waterworth  ;  and 
unless  the  plea  exclude  every  case  in  which  there  may  be  a 
good  consideration,  that  is  sufficient.  The  defendant  was 
bound  to  exclude  every  consideration  whatever.  There  was 
nothing  to  shew  she  was  not  executrix,  or  might  not  be- 
come so.  The  defendant  was  bound  to  shew  that  the 
promissory  note,  which  imports  a  consideration,  had  in 
reality  no  value :  if  it  might  be  for  good  consideration,  it  is 
sufficient.  The  Court  below  say  that  the  defendant  has 
not  shewn  those  circumstances  which  prove  that  there 
eould  be  no  consideration.  A  person  who  gives  a  promis* 
scry  note,  by  so  doing,  primA  facie  admits  that  he  has 
bad  value  for  it. 

Addison,  in  reply. — In  Ridout  v.  Bristow,  the  note  was 
proved  (under  non  assumpsit)  to  have  been  given  by  the 
mdow  "  for  value  received  by  her  late  husband ;"  here  it 
does  not  appear  that  th£  defendant  was  at  all  connected 
with  the  deceased.  Alderson,  B.  said,  in  this  case,  in  the 
Court  below,  that  the  question  in  Ridout  v.  Brisiow  was 
"  whether,  it  being  expressed  on  the  face  of  the  note  that  it 
was  given  for  the  debt  of  her  late  husband,  that  necessarily 
shewed  a  want  of  consideration,  and  the  Court  held  that 
it  did  not,  because  the  plaintiff's  remedy  might  be  de- 
layed against  the  executor  or  administrator;  but  here 
there  is  a  distinct  averment  that  no  person  was  liable  for 
the  debt."  The  doctrine  contended  for  on  the  other  side 
is  extravagant. 

Lord  Demman,  C.  J. — It  appears  to  me,  that  in  reversing 
this  judgment,  we  do  not  interfere  with  the  law  pronounced 
by  the  Judges  of  the  Exchequer,  because  they  acted  on 
Ridoui  Y.  Brisiow t  and  it  turns  out  that  the  facts  of  that 
case  do  not  apply.    It  appears  that  there  the  defend- 
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Exeh.  Chamber,  ant  was  the  wife  of  the  intestate,  and  his  administratrix, 
s^_\^    and  the  question  there  arose  on  non  assumpsit ;  and  so  it 
Nbliox       must  have  been  in  Popplewett  ▼•  Wilson. 

Seats.  Judgment  reversed. 


MEMORANDA. 

Xn  Hilary  Term,  Mr.  Baron  Bolland  resigned  his  seat 
in  this  Courti  on  account  of  continued  indisposition,  and 
in  the  vacation  following,  William  Henry  Matde,  Esq., 
one  of  her  Majesty's  counsel,  was  appointed  to  succeed 
him,  and  having  been  first  called  to  the  degree  of  the 
coif,  gave  rings  with  the  motto  **  Suum  cuique.**  He  took 
his  seat  in  this  Court  on  the  first  day  of  Easter  Term. 

In  liWwy  YKCdXion^WilliamGoodenough  HayteTf  Esq., 
of  Lincoln's  Inn,  received  a  patent  of  precedence;  and 
John  Siuari,  Esq.,  of  Lincoln's  Inn,  Samuel  Girdlestone, 
Esq.,  of  the  Middle  Temple,  and  Robert  VayghoM 
Richards,  Esq.,  and  Griffith  Richards,  Esq.,  of  the  Inner 
Temple,  were  appointed  her  Majesty's  CounseL 


AN 
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PRINCIPAL    MATTERS. 


ACCOUNT  STATED. 

See  Pleading,  I.  1. 

The  acceptor  of  a  bill,  on  applica- 
tion to  him  for  payment,  answered  that 
the  bill  had  been  altered  as  to  the  ac- 
ceptance, by  being  made  payable  at  a 
particular  place;  that  he  never  made 
it  payable  there,  nor  elsewhere  than  at 
his  own  house,  and  that  he  should  take 
such  steps  as  the  law  would  authorize 
on  the  subject;  that  he  had  been  pre- 
pared for  payment,  and  the  party  might 
have  the  money  by  calling  at  his 
house: — Heldf  that  this  letter  was  no 
acknowledgment  of  a  subsisting  debt, 
so  as  to  support  a  count  on  an  account 
stated.     Calvert  v.  Baker,  417 

ACTION  ON  THE   CASE. 
By  whom  maintainable. 

In  case,  the  declaration  stated  that 
L.,  the  father  of  the  plaintiff,  bargained 
with  the  defendant  to  buy  of  him  a 
gun,  to  wit,  for  the  use  of  himself  and 
his  sons ;  and  the  defendant  then,  by 
falsely  and  fraudulently  warranting  the 
gun  to  have  been  made  by  N.,  and  to 
be  a  good,  safe,  and  secure  gun,  then 
sold  die  gun  to  L.  for  the  use  of  him- 


self and  his  sons^  for  24/.,  whereas  in 
truth   and  in  fact  the  defendant  was 
guilty  of  great  breach  of  duty,  and  of 
wilful  deceit,  negligence,  and  improper 
conduct,  in  this,  that  the  gun  was  not 
made  by  N.,  nor  was  a  good,  safe,  and 
secure  gun,  but  on  the  contrary  thereof, 
was  made  by  a  maker  very  inferior  to 
N.,  and  was  a  bad,  unsafe,  ill  manu- 
factured and  dangerous  gun,  and  wholly 
unsound  and  of  very  inferior  materials, 
of  all  which  the  defendant,  at  the  time 
of  such  warranty  and  sale,  had  notice ; 
and   that  the  plaintiff,   knowing  and 
confiding  in  the  said  warranty^  used 
the  gun,  which  but  for  the  warranty 
he  would  not  have  done ;  and  that  the 
gun,  being  in  the  hands  of  the  plaintiff* 
by  reason  and  wholly  in  consequence 
of  its  weak,  dangerous,  and  insufficient 
construction  and  materials,  burst  and 
exploded,  whereby   the  pldntiff  was 
greatly  wounded,  &c.,  and  wholly  by 
means  of  the  premises,  breach  of  duty, 
and  improper  conduct  of  the  defendant, 
lost  the  use  of  his  hand: — Held^  on 
error,  (after  verdict  for  the  plaintiff  on 
the  plea  of  not  guilty,  and  on  other 
pleas  denying  the  warranty  and  that 
the  gun  was  unsafe,  &c.)    that  the 
action    was  maintainable.      Levy  v. 
Langridgef  887 
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AMENDMENT. 
See  FKAtrcs,  Statutk  of,  2. 
Pkactice,  IV. 

ANNUITY. 
Lands  weie  enfeoflfed  to  R.  H.  and 
the  defendant,  to  the  use,  intent,  and 
pnrpoae  that  the  plaintiff,  his  heiis  and 
assigns  tot  ever,  should  receive  and 
take  out  of  the  lands  a  yearljr  rent  of 
6Sl.  payable  half^yearlf;  and  the  de- 
fendant coTenanled  with  the  plaintiff 
that  R.  H.  and  the  defendant,  theii 
exemtors,  &c.,  or  some  or  one  of  thetn, 
wonld  pa;  or  cause  to  be  paid  to  the 
plaintiff,  his  heirs  and  assigns,  the 
aaid  yearly  rent  at  the  terms  appointed 
for  payment  thereof: — Held,  that  the 
plaintiJr  could  not  sue  the  defendant  in 
debt  for  arrears  of  the  annuity.  Aan* 
ialli.Rigby,  130 

APPRENTICE. 

Tlia  justices  at  sessions  have  no 
power,  under  the  stat.  5  EEii.  c.  4, 
1.  8S,  on  making  an  order  for  the  dis- 
charge of  an  apprentice  from  his  ap- 
prentica-hood,  to  direct  the  return  of 
any  part  of  the  premium  already  paid 
to  the  master,  or  the  non-payment  of 
*ny  part  of  it  remaining  unpaid. 
Eaa  T.  Peel,  665 

Smblt,fet  AldenoK,  B.,  that  the 
staiote  doea  not  apply  to  cases  where  a 
premiam  is  given  mth  the  apprentice, 
bat  only  to  compulsory  bindings  with- 
out premium.  Ibid, 

ARBITRATION. 

I.  Author  ill/  of  jirbitratoT. 
(1).  To  tulminuler  Oath  to  mtneMtei. 
A  cauae  was  referred  at  Nisi  Prius, 
by  an  order  of  reference  which  stated 
"  that  the  witnesses  should  be  e^a- 
niined  upon  oath,  to  he  token  before 
me"  (the  Judge  of  Assize,)  "  or  some 
other  Judge  of  the  Court  of  Excbe- 


ARBITRATION. 

quer,  or  before  a  commiasionet  Mf- 
pointed  to  take  affidavits  in  the  ssme 
Court :" — Htld,  that  thia  clause  M  not 
exclude  the  general  power  of  the  ar- 
bitrator to  administer  an  oath  to  such 
witnesses,  under  3  &  4  WilL  4,  c  4!, 
S.41.     HodsoUv.  Wise,  536 

ir.  Atcard. 
(1).   When  tvffieiemly final. 

Where  an  action  of  debt,  in  which 
the  defendant  had  pleaded  the  generd 
issue  and  a  set-off,  was,  by  consent, 
referred  to  arbitration,  "  the  costs  of 
the  reference  and  award  to  abide  the 
event,"  and  the  arbitrators  found  thil 
the  plaintiff  was  not  entitled  to  recover 
in  the  action,  and  had  not  any  cause  of 
action  against  the  defendant,  but  said 
nothing  as  to  the  set-off: — Held,  that 
the  award  was  final,  and  that  the  de- 
fendant was  entitled  to  maintain  an 
action  for  the  costs  of  the  reference 
and  award.  Jhtcheorth  v.  Harriton, 
433 

Where,  on  a  reference  of  a  cause  to 
arbitralioa,  the  costs  to  abide  the  event, 
the  arbitrator  finds  in  favor  of  the  de- 
fendant upon  a  plea  which  coven  the 
whole  cause  of  action,  it  is  no  objeclioa 
to  the  award  that  on  other  issues  the 
arbitrator  has  found  for  the  pliiolilT 
without  damages.  Saeage  v.  ^f  jAwi'a, 
530 
(2).  B</  Arbitratori  iBithout   Umpire. 

B;  agreement  of  reference,  a  cause 
was  referred  to  two  arbitratora,  with 
power  to  appoint  an  umpire,  the  costs 
of  the  cause  to  abide  the  event;  and 
the  said  patties  thereby  bound  them- 
selvea  to  stand  to,  obey,  and  keep  the 
award  "  of  [he  said  two  arbitratora  mi 
their  umpire,  so  as  the  award  of  the 
said  arbitratora  and  their  nmpire  wis 
made  before  a  certain  day."  An  award 
was  made  by  the  two  arbitrators  only, 
and  they  found  two  issues  for  the 
plaintiff  and  one  for  the  defendant, 
and  directed  diat  "  the  coati  of  the 
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taidcaate,  and  of  the  seyeral  issues 
foand  therein,  shall  be  paid  to  the 
plaintiff,  or  to  the  party  entitled 
thereto:" — Heldf  on  motion  for  an 
attachment,  that  the  validity  of  the 
award,  being  made  by  the  two  arbitra- 
tors only,  was  too  doubtful  to  grant  an 
attachment  upon  it ;  and  2ndly,  that  it 
was  void  as  to  the  adjudication  of  the 
costs  of  the  cause.  Heiherington  v. 
Robinson,  608 

(3).  Setting  aside. 

Where  an  arbitrator,  to  whom  a 
cause  was  referred  by  order  of  Nisi 
Prius,  directed  that  the  verdict  should 
be  entered  for  the  plaintiff  for  254Z. ; 
and  then  set  forth  certain  facts  raising 
a  question  for  the  opinion  of  the  Court, 
and  awarded  that  if,  upon  such  facts, 
the  Court  should  be  of  opinion  that 
the  verdict  should  be  for  1251,  only, 
then  the  damages  should  be  reduced  to 
that  sum: — Held,  that  a  motion  to 
enter  the  verdict  for  the  latter  sum, 
upon  the  facts  so  stated  by  the  arbi- 
trator, was  in  effect  a  motion  to  set 
aside  the  award,  and  must  be  made 
within  the  term  next  followiug  that  in 
which  the  award  was  made.  Ander- 
son  v.  Fuller,  470 

III.  Second  Trial  after  abortive  Re- 
ference* 

Where  a  verdict  was  taken  at 
Nisi  Prius,  and  entered  in  the  asso- 
ciate's book  (but  not  on  the  record), 
subject  to  a  reference,  and  the  time  li- 
mited for  making  the  award  expired 
before  the  order  of  reference  was  deli- 
vered to  the  arbitrator,  when  the  de- 
fendant refused  to  proceed  with  the 
reference;  whereupon  the  plaintiff, 
without  making  any  application  to  the 
Court,  took  the  cause  down  again  to 
trial,  and  obtained  a  second  verdict: — 
Held,  that  the  latter  trial  and  verdict 
were  irregular. 

Held,  also,  that  the  irregularity  was 
not  waivtd  by  tht  defendant*!  attorney 


attending  and  cross-examining  a  wit- 
ness, under  an  order  obtained  by  the 
plaintiff's  attorney  (after  the  other 
party  had  refused  to  go  on  with  the  re- 
ference) for  the  examiuation  of  the  wit- 
ness on  interrogatories,  nnder  the  1 
Wm.  4,  c.  22,  s.  4.  HaUv.  Roust,  U 

ARREST. 
(1).  Privilege  from. 

A  page  of  the  presenea  in  ordinary 
to  the  Queen  is  privileged  from  arrest. 
Reynolds  v.  Pocock,  871 

(2).  Under  1  ^  2  Fid.  e.  110,  s.  3. 

The  principle  by  which  tht  Judge* 
will  be  guided  in  allowing  an  arrest 
under  the  1  &  2  Vict.  c.  110,  s.  3,  is 
to  consider  whether  the  defendant  is 
about  to  leave  the  country  for  such  a 
time  that  he  is  not  likely  to  be  forth* 
coming  to  satisfy  the  plaintiff's  txtcn- 
tion  at  the  period  when  ho  will  be  enti- 
tled to  it  in  the  ordinary  case  of  law 
proceedings. 

It  was  therefore  held  to  be  a  suffi- 
cient ground  for  issuing  tho  writ,  that 
the  defendant,  an  officer  in  the  army, 
was  about  to  join  his  regiment  stationed 
abroad.     Larchin  v.  WiUan,  351 

(3).   Discharge  under  1^2  Vict,  o* 

110. 

1.  Where  a  defendant  was  arrested 
on  mesne  process  before  the  1st  Octo- 
ber, 1838,  and  gave  a  bail-bond ;  and 
after  that  day  final  judgment  was  sign- 
ed against  him,  and  a  ca.  sa.  issued 
and  lodged  with  the  sheriff,  in  order 
to  fix  the  bail;  the  Court  refused  to 
exonerate  the  bail  on  an  equitable  con- 
struction of  the  1  &  2  Vict.  c.  110, 
s.  7.     Jackson  v.  Cooper,  353 

2.  Where  a  defendant  was  arrested 
on  mesne  process  before  the  lat  October, 
1838,  and  deposited  a  sum  of  monty 
in  lieu  of  bail  and  for  costs,  which  wai 
paid  into  court,  under  tht  7  &  8  Geo. 
4»  c.  71»  B.  8  i—Htld^  that  he  waa  not 
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entitled  to  have  the  money  paid  out  to 
him  after  the  Ist  October,  on  an  equit* 
able  construction  of  the  1  &  2  Vict. 
c.  110,  8,  7*     Harrison  v.  Dickenson, 

855 
S.  Where  a  defendant  was  arrested 
on  mesne  process  previously  to  the 
passing  of  the  statute  1  &  2  Vict.  c. 
110,  but  escaped  from  custody,  and 
was  re-taken  under  an  escape-warrant 
after  the  act  came  into  operation : — 
Heldf  that  he  did  not  come  within  the 
7th  section,  as  being  in  custody  at  the 
commencement  of  the  act,  or  within 
the  Ist  section,  as  having  been  arrest- 
ed on  mesne  process  after  the  act  came 
into  operation,  and  that  he  was  not  en- 
titled to  his  discharge.  Nyas  v.  Milton, 

359 
4*  Where  a  defendant,  who  was  ar- 
rested on  mesne  process,  and  gave  bail, 
before  the  Ist  October,  1838,  imme- 
diately on  his  discharge  went  and  still 
remained  abroad,  the  Court  refused  to 
enter  an  exoneretur  on  the  bail-piece. 
Lewis  V.  Ford,  361 

(8).  Discharge  from,  on  ground  of  Pri* 

vilege. 

A  party  privileged  from  arrest  re- 
deando  was  arrested  on  a  writ  of  capias 
ad  respondendum,  and  applied  for  and 
obtained  a  Judge's  order  for  his  dis- 
charge in  that  action,  on  the  ground  of 
his  privilege.  At  the  time  of  his  ar- 
rest, other  writs  of  ca.  sa.  against  him 
were  in  the  hands  of  the  sheriff: — 
Held,  that  the  sheriff  was  justified  in 
detaining  him  on  those  writs,  notwith- 
standing notice  of  the  Judge's  order. 
Watson  V.  Carroll,  592 

(4).  Discharge  from,  on  ground  of  lUe- 

gality. 

Where  a  defendant  was  arrested  un- 
der an  attachment  out  of  the  Court  of 
Chancery  for  non-payment  of  costs,  and 
a  capias  utlagatum  out  of  this  Court, 
at  the  suit  of  the  same  party  who  was 


the  plaintiff  in  the  equity  suit,  wu  on 
the  same  day  lodged  with  the  sheriff; 
and  the  arrest  under  the  attachment 
was  afterwards  set  aside  by  the  Court 
of  Chancery,  for  irregularity: — Held, 
that  the  defendant  was  entitled  to  be 
discharged  as  to  the  capias  utiagatom 
also.     HaU  v.  Hawkins,  590 

ASSESSED  TAXES. 

Arrears  of  assessed  taxes  cannot  be 
recovered  by  information  in  the  nature 
of  a  popular  action  of  debt,  under  the 
statutes  43  Geo.  3,  c.  99,  s.  45,  and  5 
&  6  Will.  4,  c.  20,  s.  13,  inasmuch  u 
the  latter  section  provides  that  the 
amount  ''shall  be  recoverable  from  the 
person  and  persons  making  default  of 
payment  thereof,  as  a  debt  upon  record 
to  the  King's  Majesty."  The  pro- 
ceedings ought  to  be  by  scire  facias  or 
extent,  or  information  upon  the  re- 
cord itself.  The  Attorney  ^General  ▼. 
Sewell,  77 

ATTORNEY. 

(1).  Changing  Attorney. 

Where  an  attorney  has  accepted  a 
declaration,  and  has  acted  and  been 
treated  by  the  plaintiff  as  the  attorney 
in  the  cause,  another  attorney  cannot 
proceed  with  the  action  without  a  role 
for  changing  the  attorney,  although  the 
former  attorney's  name  was  not  upon 
the  record.     May  v.  Pike,  197 

(2).  DeUvery  of  BiU. 

The  Court  has  a  general  jurisdiction, 
independently  of  the  statute  2  Geo.  2. 
c.  23,  s.  23,  to  order  au  attorney  to  de- 
liver a  bill  of  costs  to  his  client,  and 
account  for  monies  received;  although 
they  have  no  power  to  order  it  to  be 
taxed,  except  in  the  cases  provided  for 
by  the  act.     Clarkson  v.  Parker,    532 

(3).  Costs  of  Taxation  of  BilL 
An  attorney  is  not  compellable  to 
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pay  the  costs  of  taxation,  on  the  ground 
of  more  than  one  sixth  having  been 
taken  off  his  hill,  unless  there  have 
been  either  an  undertaking  by  the  party 
to  pay  the  bill,  or  money  brought  into 
court,  with  an  agreement  by  the  party 
that  it  shall  be  appropriated  to  that 
purpose;  since  otherwise  it  is  not 
within  the  stat.  2  Geo.  2,  c.  23,  s.  23. 
Rogers  v.  Peterson^  588 

BAIL. 
See  Arrest,  (3),  1|  2,  4. 

(1).  AffidMmt  of  Justification, 

Where  bail  justify  for  property, 
which,  though  sufficient  in  amount,  is 
not  properly  described  in  the  affidavit 
of  justification,  the  plaintiff  is  not  en- 
titled to  the  costs  of  opposition,  but 
the  bail  will  be  admitted  without  pay- 
ment of  costs,  and  the  costs  of  the  op- 
position will  be  costs  in  the  cause. 
Brown  v.  Ahrenfeldt,  76 

(2).  Justification  of  by  Sheriff. 

When  a  sheriff,  eight  days  after  an 
arrest,  is  called  upon  by  a  Judge's  order 
forthwith  to  put  in  and  perfect  bail,  he 
is  bound  to  justify  without  notice  of 
exception,  such  a  case  not  being  within 
the  rule  of  T.  T.  1  W.  4,  s.  4.  Rex 
V.  SJieriff  of  Middlesex,  529 

(3).  Staying  Proceedings  on  BaiUhond, 

Where  a  defendant,  on  being  arrested, 
gave  bail  to  the  sheriff,  and  subse- 
quently obtained  an  order  to  stay  pro- 
ceedings in  the  action,  on  payment  of 
debt  and  costs  forthwith,  "  the  plaintiff 
to  be  at  liberty  to  sign  fiual  judgment, 
and  issue  execution  for  the  amount,*' 
if  the  debt  and  costs  were  not  so  paid ; 
and  default  being  made  in  payment,  the 
plaintiff  took  an  assignment  of  the  bail- 
bond,  and  issued  process  against  the 
bail,  after  which  the  defendant  died : 
— Held,  that  the  bail  were  entitled  to 
stay  proceedings  on  the  bail-bond  on 

VOL,  IV. 


payment  of  costs;  that  the  order  did 
not  require  them  to  put  the  plaintiff 
into  a  condition  to  sign  judgment,  by 
justifying  bail  above,  and  therefore  he 
had  not  lost  a  judgment  by  their  laches. 
Isaac  v.  Richardoy  382 

BANKRUPTCY. 

Set-off  against  Assignees^ 

To  a  count  for  money  had  and  re- 
ceived to  the  use  of  assignees  of  a 
bankrupt,  the  defendant  pleaded  that 
although  the  money  mentioned  re- 
mained and  was  in  the  possession  of  the 
defendant  after  the  bankruptcy,  yet  that 
it  was  in  fact  received  before  the  issu- 
ing of  the  fiat,  and  from  thence  re- 
mained in  the  defendant's  possession: 
that  before  and  at  the  time  of  the  issu- 
ing of  the  fiat,  the  bankrupt  was  In- 
dcbted  to  the  defendant  in  a  larger 
sum ;  and  that,  at  the  time  he  so  gave 
credit  to  the  bankrupt,  he  had  do  no- 
tice of  any  act  of  bankruptcy: — Held^ 
that  this  was  not  a  good  ground  for  a 
set-off,  (which  the  plea  concluded  with), 
and  that  it  was  therefore  bad.  Wood 
V.  Smith,  522 

BILL  OF  LADING. 
See  Principal  and  Factor. 

BILLS  AND  NOTES. 
I.  What  is  a  Promissory  Note* 

Held,  that  a  paper,  whereby  the  de- 
fendants promised  to  pay  the  plaintiffsi 
or  order,  the  sum  of  13^.,  for  value  re- 
ceived, with  interest  at  5/.  per  cent., 
and  all  fines  according  to  rule,  could 
not  be  declared  on  as  a  promissory  note. 

The  jury  having  found  general  da- 
mages on  a  declaration  containing  a 
count  on  the  above  instrument,  (as  a 
promissory  note),  and  a  count  on  aa 
account  stated,  the  Court  awarded  a 
venire  de  novo.  Ayrey  v.  Feamsides, 

168 
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IL  Cansideratum. 

To  a  declaration  in  debt  on  a  pro- 
missory note  for  24Z.,  dated  3rd  January, 
1887t  made  by  the  defendant  payable 
twelve  months  after  date  to  the  plain- 
tiffy  the  defendant  pleaded  that  one 
J«  W.,  before  and  at  his  death,  was 
indebted  to  the  plaintiff  in  24/.,  for 
goods  sold,  which  sum  was  due  to  the 
plaintiff  at  the  time  of  the  making  of 
the  promissory  note  in  the  declaration 
mentioned;  that  the  plaintiff,  after  the 
death  of  J.  W.,  applied  to  the  defend- 
ant for  payment;  whereupon,  in  com- 
pliance with  his  request,  the  defendant, 
after  the  death  of  J.  W.,  for  and  in 
respect  of  the  debt  so  remaining  due 
to  the  plaintiff  as  aforesaid,  and  for  no 
other  consideration  whatever,  made  and 
delivered  the  note  to  the  plaintiff;  and 
that  J.  W.  died  intestate,  and  that,  at 
the  time  of  the  making  and  delivery  of 
the  note,  no  administration  had  been 
granted  of  his  effects,  nor  was  there 
any  executor  or  executors  of  his  estate, 
nor  any  person  liable  for  the  debt  so 
remaining  due  to  the  plaintiff  as  afore- 
said* Replication,  de  injuriel : — Held, 
after  verdict  for  the  defendant,  that  the 
plea  was  no  answer  to  the  declaration, 
inasmuch  as  it  did  not  negative  every 
consideration  for  the  promissory  note, 
for  that  it  did  not  allege  that  there 
were  no  assets ;  and  the  effect  of  the 
giving  of  the  note  was,  at  all  events, 
to  preclude  the  plaintiff  from  suing  the 
defendant,  in  case  she  should  after- 
wards take  out  administration,  for  a 
year,  which  was  a  sufficient  consider- 
ation for  the  giving  of  the  note :  and 
therefore  that  the  plaintiff  was  entitled 
to  judgment  non  obstante  veredicto. 
[Reversed  on  error:  see  Nelson  v. 
Serle,  post,  pL  2].  Serle  v.  JVater- 
worthy  9 

2.  To  a  declaration  in  debt  on  a 
promissory  note  for  24/.,  dated  Srd 
January,  1837,  made  by  the  defendant, 
payable  twelve  months  after  date  to 


the  plaintiff,  the  defendant  pletded  that 
one  J.  W.,  before  and  at  hia  death,  wu 
indebted  to  the  plaintiff  in  24/.,  for 
goods  sold,  which  sum  was  due  to  the 
pkintiff  at  the  time  of  the  making  of 
the  promissory  note  in  the  declaration 
mentioned;  that  the  plaintiff,  after  the 
death  of  J.  W.,  applied  to  the  defend* 
ant  for  payment;  whereupon,  in  com- 
pliance with  his  request,  the  defend- 
ant, after  the  death  of  J.  W.,  for  and 
in  respect  of  the  debt  so  remaining  due 
to  the  plaintiff  as  aforesaid,  and  for  no 
other  consideration  whatever,  made  and 
delivered  the  note  to  the  plaintiff;  that 
J.  W.  died  intestate,  and  that,  at  the 
time  of  the  making  and  delivery  of  the 
note,  no  administration  had  been  granted 
of  his  effects,  nor  was  there  any  execu- 
tor of  his  estate,  nor  any  person  liable 
for  the  debt  so  remaining  due  to  the 
plaintiff  as  aforesaid ;  and  the  defend- 
ant averred  that  there  never  was  any 
consideration  for  the  said  note  except 
as  aforesaid.  Held,  that  the  plea  was 
a  good  answer  to  the  declaration.  Nel- 
son V.  Serle^  (in  error),  79 

III.    Presentment    of    Foreign  BiU 
payable  after  Sight, 

A  bill  of  exchange  was  drawn  in 
duplicate  on  the  12Ui  of  August,  at 
Carbonear,  in  Newfoundland,  payable 
90  days  after  sight,  on  S.  &  Co.,  in 
England,  for  the  freight  of  a  voyage 
from  Liverpool  to  Carbonear.  The  bill 
was  not  presented  for  acceptance  to 
S.  &  Co.  until  the  I6th  of  November. 
Carbonear  is  20  miles  fi*om  St.  John's, 
with  a  daily  communication  between 
those  places ;  and  from  St.  John's  there 
is  a  post-office  packet  three  times  a 
week  to  England,  the  average  voyage 
being  about  18  days  : — Held^  that  the 
jury  properly  found  that  the  bill  was 
not  presented  for  acceptance  within  a 
reasonable  time,  no  circumstances  being 
proved  in  explanation  of  the  delay. 
Straker  v,  Graham^  721 
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IV.  ActionM  (mr-'PUadings. 

In  an  action  by  indorsee  against  ac- 
ceptor of  a  bill^X^ot  stated  to  be  payable 
at  any  particular  place),  it  is  a  good 
defence  under  a  plea  that  the  defend- 
ant did  not  accept  the  bill  declared  on, 
that  after  he  had  accepted  it  generally, 
it  was  altered  without  his  knowledge, 
by  the  addition  of  a  memorandum  msdc- 
ing  it  payable  at  a  banker's.  Calvert 
y.  Baker,  417 

CANAL  ACT. 

A  company  were  empowered  by  an 
act  of  Parliament  to  make  a  canal 
within  certain  limits,  without  specifying 
any  time  within  which  it  was  to  be 
completed :  Heldf  that  no  limitation  as 
to  time  could  be  assigned  to  the  powers 
eonferred,  by  an  intendment  that  they 
were  to  be  exercised  within  a  reason" 
able  Hmef  and  consequently  that  the 
works  might  be  resumed  at  any  period. 

QwerCi  whether  any  and  what  acts 
would  amount  to  an  abandonment  of 
the  powers  so  conferred  ?  If  the  capital, 
which  the  act  empowers  the  Company 
to  raise,  be  not  raised  to  the  full  extent, 
qwBre^  whether  that  circumstance  af- 
fects the  right  of  the  Company  to  pro- 
secute the  work  afterwards? 

The  act  of  Parliament  gave  certain 
commissioners  power  to  purchase  lands, 
&e.,  and  directed  them  to  make  com- 
pensation to  persons  interested  therein 
for  all  damage  tnstained : — Held,  that 
a  party  entitled  to  an  easement  over 
lands  80  purchased  by  them,  could  not 
maintain  trespass  for  acts  done  upon 
those  lands  to  the  prejudice  of  his  ease- 
ment, but  as  soon  as  any  damage  was 
actually  sustained,  he  ought  to  have 
claimed  compensation  under  the  act. 
Thieknesse  v.  The  Lancaster  Canal 
Company,  472 

CARRIER. 
See  Railway  Act. 


COGNOVIT. 

(1).  Execution  and  Attestation  of. 

To  constitute  an  express  naming  of 
an  attorney,  within  the  stat.  1  &  2  Vict, 
c.  110,  s.  9,  it  is  sufficient  if  the  at- 
torney be  named  by  another  party,  and 
adopted  by  the  defendant,  who  calls 
upon  him  to  request  him  to  attest  the 
execution  of  the  cognovit;  and  it  is 
not  necessary  that  he  should  be  in  the 
first  instance  named  by  the  defendant. 

The  attestation  need  not  state  that 
the  attorney  was  named  hy  the  defend- 
ant; it  is  sufficient  if  he  therein  de- 
clares himself  to  be  attorney  for  the 
defendant,  and  states  that  he  subscribes 
as  such. 

The  cognovit  need  not  be  read  over 
to  the  defendant  before  execution,  if  ho 
be  informed  of  its  nature  and  effect. 
Oliver  V.  Woodroffe,  650 

(2).  Given  by  Infant. 

A  cognovit  was  given  by  a  minor, 
authorizing  an  attorney  to  appear  for 
him  and  confess  an  acdon  brought 
against  him  for  a  precise  sum  for  ne- 
cessaries provided  for  him  by  the  plain- 
ti£f,  with  an  undertaking  ''  not  to  bring 
any  writ  of  error,  nor  do  any  act  to 
prevent  the  plaintiff  from  entering  up 
judgment  or  suing  out  execution:"—^ 
Held  bad  on  three  grounds;  Ist,  that 
an  infant  cannot  appoint  nor  appear  by 
attorney,  but  only  by  guardian ;  2ndly, 
that  he  cannot  state  an  account;  Srdly, 
that  he  cannot  depri? e  himself  of  his 
right  to  bring  a  writ  of  error,  or  any 
other  right  to  which  he  was  entitled. 

Ibid. 

(3).  Entering  Appearance  for  Defend" 
ant  under. 

Where  a  defendant,  more  than  four 
months  after  the  issuing  of  a  writ  of 
capias  against  him,  gave  the  plaintiff'a 
attorney  a  cognovit  to  enter  up  jndg* 
ment: — Held,  that  the  attorney  was 
thereby  empowered  (without  any  ex- 
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COSTS. 


press  authority  for  that  purpose,  and 
notwitstandiug  the  lapse  of  tirae),  to 
enter  an  appearance  for  the  defendant, 
and  to  take  all  other  proceedings  ne- 
cessary to  obtaining  judgment.  Ri^ 
ehardson  v.  Daly,  384 

COMPUTATION  OF  TIME. 
See  Pleading^  II»  1. 

COSTS. 

See  Atto&K£7>  3. 

Election  Petition. 

(1).  Security  for. 

"When  security  for  costs  has  been 
given  by  a  plaintiff  residing  out  of  the 
jurisdiction,  the  Court  will  not  order 
the  bohd  to  be  delivered  up  to  be  can- 
celled before  the  end  of  the  suit,  on  the 
alleged  ground  that  the  plaintiff  has 
since  returned  to  England,  with  the 
intention  of  permanently  remaining. 
Badnall  v.  Haylay^  535 

(2).  Of  Pauper. 

When  a  plaintiff^  suing  in  formft 
pauperis,  succeeds  upon  one  of  several 
issues,  ^e  defendant  is  not  entitled  to 
any  set-off  in  respect  of  the  costs  of 
other  issues  found  for  him.  Foss  v. 
Racine t  610 

(8),  In  Trespass. 

To  trespass  qu.  cl.  fr.,  and  carrying 
away  divers  large  quantities  of  straw, 
the  defendant  pleaded,  1st,  not  guilty; 
Sadly,  that  the  straw  was  not  the  pro- 
perty of  the  plaintiff;  3rdly,  a  justifica- 
tion to  the  whole  cause  of  action :  to 
which  last  plea  the  plaintiff  demurred, 
but  judgment  was  given  on  the  de- 
murrer for  the  defendant.  At  the  trial, 
the  jury  found  a  verdict  for  the  plaintiff 
on  the  1st  issue,  with  Is.  damages,  and 
for  the  defendant  on  the  2nd,  and  the 
Judge  did  not  certify  under  the  22  & 
2»  Car.  2,  c.  189:— ^cW,   that   the 
pkuotiff  was  entitled  to  no  more  costs 


than  damages.     Patrick  v*  Coleriek^ 

527 

(4).  On  several  Issues. 

Where  some  issues  are  found  for 
the  plaintiff,  and  some  for  the  defend- 
ant, the  latter  will  be  entitled  to  the 
costs  of  the  witnesses  who  are  called 
exclusively  in  support  of  the  issues 
found  for  him,  but  not  of  those  who 
are  also  examined  to  disprove  the  issaes 
found  for  the  plaintiff. — Crowiker  v. 
ElweU,  71 

(5).  Of  the  Day. 

Where  a  cause  is  taken  down  to 
trial  by  both  parties,  and  the  plaintiff 
withdraws  his  record,  the  defendant  is 
entitled  to  costs  of  the  day,  although 
he  might  have  proceeded  to  try  the 
cause  upon  his  own  entry  of  it  by  pro- 
viso. But  he  is  not  so  entitled  when, 
by  consent  of  both  parties,  the  cause 
was  made  a  remanet.     Blow  y.  WyaU^ 

407 

(6).  Off  new  Trial  granted. 

The  plaintiff  in  an  action  of  trespass 
for  mesne  profits,  having  been  non- 
suited at  the  trial,  obtained  a  rule  for  a 
new  trial,  which  was  silent  as  to  costs* 
The  plaintiff  drew  up  and  served  the 
rule.  Another  action  was  afterwards 
commenced  against  the  defendant  in 
the  name  of  John  Doe,  for  the  reco* 
very  of  the  same  mesne  profits;  where- 
upon the  defendant  obtained  a  rule  for 
staying  the  proceedings  therein,  until 
the  plaintiff  should  discontinue  the  for- 
mer action.  The  plaintiff's  attorney 
gave  iK>tice  of  trial  in  the  action  m 
which  a  new  trial  was  ordered,  but 
afterwards  countermanded  it;  and  the 
defendant's  attorney  also  gave  notice  of 
trial  by  proviso,  which  also  was  coan< 
termanded.  After  the  Assises,  the 
plaintiff  discontinued : — Held^  that  the 
defendant  was  not  entitled  to  the  costs 
of  the  trial.  Sir  W.  H.  JoUiffe,  Bart., 
v.  Mundyt  502 


DEED. 

(?).  Of  abortive  Beferertee. 
Where  a  cause  was  Teferred  before 
tria],  and  an  arbitration  bond  entered 
into,  bnt  which  coald  Dot  be  made  a 
rule  of  Conrt,  and  the  reference  prov- 
ing abortive,  the  cause  was  aFterwards 
tried: — ^eU,  that  the  saccesafnl party 
was  not  entitled  to  the  costs  of  the 
abortire  reference  as  costs  in  the  canse. 
Doe  d.  Davies  i.  Morgan,  171 

(8).  Taxation,  Notice  of. 
Notice  of  taxation  given  before  9 
o'clock  p.  M.  of  one  day  for  the  day  fol- 
lowing at  12,  is  "one  day's  notice," 
within  the  meaning  of  the  rnle  of  T.  T. 
1  Will.  4,  a.  12.     Edmmdi  v.  Catet, 
66 
(9).  By  whom  payable. 
This  Conrt  will  not  interfere  to  make 
a  person  who  is  not  a  parly  lo  the  re- 
cord pay  the  costs  of  the  action,  thongh 
be  is  the  real  party  interested  in  the 
erent  of  it.   Hayaard  v.  Giffard,  191 

(10).  Sy  whom  to  be  demanded. 

Where  a  trial  was  postponed  by  rea- 
son of  the  absence  of  a  material  wit- 
ness, on  payment  of  the  costs  of  the 
day  by  the  defendants  "  to  the  plain- 
tiff:"'— Held,  that  a  demand  of  snch 
costs  by  the  plaintiff's  attorney  in  the 
canse,  was  sufficient  whereon  to  gronnd 
an  attachment  for  their  non-payment. 
InnuM  v.  Hill,  7 

DEBT. 
See  Akhuity. 

DECREE  IN  EQUITY. 
See  Deputy  Day  Mktkbs  of 

LONSOH. 

DEED. 
Profert  of. 
When  the  profert  of  a  deed  is  requi- 
site, it  ia  not  snfflcient  to  allege  as  an 
czcnse,  that  the  deed  was  delivered  to 


DEFUT7  DAY  METERS.  ^08 

the  opposite  ^nrty.     WaHis  v,  Sar- 
rison,  53S 

DEPOSIT  MONEY. 
See  Vbndob  and  Pdrchasbk,  II. 


The  deputy  day  meters  of  the  city 
of  London  are  entitled,  by  immemorial 
custom,  to  the  excluslTe  light,  by  them- 
selves snd  their  semints,  of  measuring, 
shovelling,  unloading,  and  delivering 
ail  oysters  brought  in  any  boat  or  ves- 
sel for  sale  along  the  river  Thames  to 
any  place  within  the  limits  of  the  port 
of  London,  and  to  receive  a  reasonshle 
compensation  for  so  doing;  and  a  jnry 
found  that  Sj.  for  every  score  for  the 
first  100  bushels,  and  4s.  for  every 
acore  of  bushels  of  the  remainder  of 
a  cargo,  was  a  reasonable  recompense 
to  them  for  the  labour  of  shovdlin^ 
unloading,  and  delivering  oat  the  oys- 
ters, exclusive  of  the  sums  paid  to  the 
corporation  of  London  for  metage 
under  the  statute   11  Will.  3,  c  34, 

8-7. 

The  meters  are  not  therefore  honsd 
to  perform  in  their  own  persons  the 
manual  labour  of  shovelling,  &c.,  bnt 
are  bound  to  provide  sufficient  men  lot 
the  purpose,  and  are  liable  to  an  action 
in  default  of  their  doing  so. 

On  an  issue  as  to  the  existence  of 
such  immemorial  right  of  the  deputy  day 
meters: — Held,  that  a  decree  of  a 
Conrt  of  Equity,  in  a  cause  between 
third  parties,  touching  the  same  right, 
whereby  an  issue  was  directed  to  try 
whether  the  above  sums  were  a  reason- 
able recompense,  was  admissible  in 
evidence. — Held,  also,  that  the  party 
producing  it  was  not  bound  also  to  put 
in  the  depositions  in  the  canse,  wtuch 
were  referred  lo  (in  the  usaal  form) 
in  the  decree;  hut  setnble,  that  the 
other  party  would  be  entitled  to  nad 
the  depoutions  as  hie  evidence. 
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DEVISE. 


Where  a  docament  has  been  put  in 
liy  one  of  the  parties  in  a  cause,  and 
portions  of  it  have  been  read  at  the 
instance  of  the  opposite  counsel,  he  is 
then  too  late  to  object  to  its  admissi- 
bility.    Layhourn  v.  Crispy  820 

DEVISE. 

(1).  Disignaiion  of  Devisee. 

A  testatrix  devised  lands  (after  the 
death  of  deWsees  for  life)  to  the  second 
eon  of  J.  K.  in  fee.  At  the  time 
of  making  the  will,  J.  K.  had  had 
three  sons,  but  two  of  them  had  died 
preiiously.  Afterwards,  and  in  the 
testatrix's  lifetime,  J.  K.  had  a  son, 
H.,  (who  died  in  her  lifetime),  and 
another  son,  John,  who  survived  her : 
— Held,  that  John  took  under  the 
derise.     King  ▼•  Bennett,  36 

(2).  Issue,  when  a  Word  of  Purchase. 

A  testator,  by  the  residuary  clause 
of  his  will,  devised  as  follows : — **  I 
give,  devise,  and  bequeath  all  the  rest 
of  my  freehold,  copyhold,  and  leasehold 
estates,  and  all  other  my  real  and  per- 
sonal estate,  according  to  the  nature 
and  quality  of  such  estates  respectively, 
nnto  my  wife  £.  M.  for  her  own  use 
during  her  natural  life,  and,  after  her 
decease,  unto  my  said  son  and  daugh- 
ters, and  their  lawful  issue  respectively, 
in  tail  general,  with  benefit  of  survi- 
▼orship  to  and  amongst  their  issue 
respectively  as  tenants  in  common, 
and  not  as  joint  tenants;  provided, 
that  such  issue  not  to  have  a  vested 
interest  until  they  attain  the  age  of 
twenty-one,  being  sons,  and,  being 
daughters,  until  they  attain  that  age  or 
are  married;  but  during  the  minority 
of  the  said  issue  of  my  said  son  and 
daughters,  I  authorize  my  trustees,  or 
the  survivor  of  them,  or  his  heirs, 
after  the  death  of  my  said  son  and 
daughters  respectively,  to  apply  the 
whole  or  any  part  of  the  rents  and 
profits  of  the  said  estates,  and  not  ex- 


ceeding the  interest  of  the  presmnptiTe 
share  of  such  child  therein,  for  and 
towards  his,  her,  or  their  maintenance, 
education,  and  advancement  during  mi- 
nority; and  in  case  my  aaid  ion  and 
daughters,  or  any  of  them,  shall  die  in 
my  lifetime,  or  after  my  decease,  with- 
out leaving  lawful  issue,  or  with  lawful 
issue  whidi,  being  a  son  or  aons,  shall 
not  attain  the  age  of  twenty-one,  or, 
being  a  daughter  or  daughters,  shsll 
not  attain  that  age  or  be  married,  then 
the  share  or  shares  of  him,  her,  or 
them  so  dying  to  be  for  the  benefit  of 
the  survivors  and  their  issue,  in  the 
same  manner  as  their  original  shares 
are  hereinbefore  given  to  them  respec- 
tively." In  previous  clauses  of  the 
will,  the  testator  had  created  trusts  of 
di£ferent  sums  of  money  for  the  benefit 
of  his  son  and  daughtera  and  their 
issue ;  and  it  was  admitted  that  in  those 
clauses  the  word  '*  issue"  was  used  to 
describe  their  children : — Held,  that  in 
the  residuary  clause  also,  the  words 
"  lawful  issue "  were  to  be  construed 
as  words  of  purchase,  and  not  of  limi- 
tation, and  as  designating  the  children 
of  the  testator's  son  and  danghten; 
and  that  the  son  and  daughters  took 
estates  for  life  in  the  freehold  property 
thereby  devised,  with  contingent  re- 
mainders in  tail  to  their  respective  chil- 
dren, vrith  cross  remainders  in  tail 
amongst  such  children  respectively,  and 
cross  limitations  over  amongst  the  chil- 
dren of  the  respective  families.  Curs- 
ham  V.  Newland,  101 

(3).  In  joint  Tenancy  or  Tenancy  t» 

comnum. 

A  testetor  by  his  will  devised  his 
real  estates  to  his  nieces,  £.  G.  snd 
J.  P.,  equally  between  them,  to  take  as 
joint  tenants,  and  their  several  and  re- 
spective heirs  and  assigns  for  ever: — 
Held,  that  they  took  estates  as  joint  te- 
nants for  life,  with  several  inheritances 
on  the  death  of  the  snrviyor.  Dee  d, 
Littkmood  v.&rec*. 


DEVISE. 


EASEMENT. 


fill 


(4).  To  Trustees. 

A  testator  devised  lands  to  his  wife 
E.  B.,  his  daughter  A.  W.,  and 
W.  B.  W.y  her  husband,  and  their 
heirs,  to  hold  to  them  and  their  heirs, 
on  trust,  to  permit  and  suffer  his  said 
wife  E.  B.  to  receive  and  take  all  the 
net  rents  and  profits  during  her  life  to 
her  own  use,  subject  to  a  rent-charge 
of  100/.,  payable  to  his  said  daughter 
A.  W.  under  her  marriage  settlement; 
and  from  and  after  the  decease  of  his 
said  wife,  upon  further  trust  to  permit 
and  suffer  the  said  A.  W.  to  receive 
and  take  all  the  net  rents  and  profits 
to  her  sole  and  separate  use  for  life, 
independent  of  her  husband;  and  from 
and  after  her  decease,  upon  further 
trust,  to  permit  and  suffer  the  said 
W.  B.  W.  to  receive  and  take  all  the 
net  rents  and  profits  to  his  own  use  for 
his  life;  with  remainder  to  their  chil- 
dren in  tail.  A  power  of  sale  was 
given  to  the  trustees,  which  required 
the  purchase-money  to  be  invested  in 
the  funds  in  their  names:  and  after 
the  decease  of  the  wife,  a  power  of 
appointment  of  new  trustees  was  given 
to  A.  W.  and  W.  B.  W.,  or  the  sur- 
vivor of  them : — Held,  that  the  trustees 
took  the  legal  estate  immediately  on 
the  death  of  the  testator.  Barker  v. 
Greenwood,  421 

(5).  Construction  of  inconsistent  De- 
vises. 

A  testator  devised  his  two  houses 
and  gardens  to  his  wife  during  her 
widowhood;  and  after  the  determina- 
tion of  that  estate,  to  the  use  of  all  and 
every  of  his  child  or  children  by  his 
said  wife,  equally  to  be  divided  between 
them,  share  and  share  alike,  and  the 
lawful  issue  of  their  or  her  or  his  bodies 
or  body ;  and  for  default  of  such  issue, 
to  the  use  of  his  nephew  in  fee.  By 
a  subsequent  clause,  he  devised  and 
bequeathed  to  his  daughter  F.  the  sum 
of  300/^  to  be  paid  when  she  attained 
21,  and  the  house  wherein  she  then 


lived  [one  of  those  before  devised], 
after  her  mother*s  decease  or  marriage ; 
and  to  his  daughter  R.  the  sum  of 
dOOZ.,  to  be  paid  when  she  attained 
21,  and  the  house  in  the  occupation  of 
D.  [the  other  of  those  before  devised] , 
after  her  mother's  decease  or  marriage ; 
and  in  case  of  either  of  his  daughters 
dying  without  lawful  issue  before  the 
said  sum  or  sums  were  paid,  then  the 
share  or  shares  of  her  or  them  so  dying 
to  be  divided  amongst  the  survivors  or 
survivor  of  them. 

The  testator  had  no  other  property 
but  the  two  houses,  and  no  children 
except  the  two  daughters,  who  both 
survived  him  and  his  wife.  F.  mar- 
ried, had  a  child  which  died,  and  died, 
leaving  her  husband,  and  also  her  sister 
F.,  surviving  her  : — Held,  that,  on  the 
construction  of  the  whole  will,  an  estate 
for  life  was  given  (subject  to  the  devise 
to  the  widow)  to  each  daughter  in  se- 
veralty in  one  house,  with  remainder  in 
both  to  the  testator's  children  as  te- 
nants in  common  in  tail ;  and  therefore 
that  R.  was  entitled,  on  F.'s  death,  to 
recover  a  moiety  of  the  house  devised 
to  F. 

SemhUf  that  F.'s  husband  was  enti- 
tled to  the  other  moiety  thereof  as  te- 
nant by  the  curtesy,  F.'s  estate  for  life 
therein  having  merged  in  her  estate 
tail.     Doe  d.  Amlot  v.  Davies,     599 

DWELLING  HOUSE. 

See  Trespass. 

EASEMENT. 
See  Prescription  Act. 

A  parol  license  from  A.  to  B.  to 
enjoy  an  easement  over  A.'s  land,  is 
countermandable  at  any  time  whilst  it 
remains  executory  ;  and  if  A.  conveys 
the  land  to  another,  the  license  is  de- 
termined at  once,  without  notice  to  B. 
of  the  transfer,  and  B.  is  liable  in 
trespass  if  he  afterwards  enters  upon 
the  land,      JVallis  v.  Harrison,      538 
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EJECTMBNT. 


EVIDENCE. 


EJECTMENT, 
(1).  Under  1  Geo.  4,  c.  87. 

A  notice  under  the  1  Geo.  4,  c.  87f 
8.  I9  requiring  the  tenant,  "  according 
to  the  statute,  to  appear  in  Court  in 
Trinity  Term  next  following,"  &c.,  is 
bad:  it  ought  to  require  his  appear- 
ance on  the  first  day  of  the  terra. 
Doe  d.  Holder  v.  Rushworth,  74 

Qtugre^  whether  a  rule  can  be  had 
under  that  statute,  where  the  lease  or 
agreement  is  unstamped  at  the  time 
the  motion  is  made  ?  Ibid, 

(2).  Affidavit  of  Service, 

An  affidavit  of  service  of  a  declara- 
tion in  ejectment,  where  the  declaration 
is  on  several  demises,  is  wrongly  enti- 
tled "  Doe  on  the  demise  of  C.  v, 
Boe^"  without  mentioning  the  others. 
Doe  d*  Cousins  v,  Roe^  68 

(3)*  Right  of  Defendant  to  dispute 
Lessor^  s  Title, 

Ejectment  for  two  stamping  mills, 
on  Uie  demise  of  C.  H.  The  mills 
had  been  let  to  a  mining  company  by 
C.  H.  from  year  to  year,  and  notice  to 
quit  had  been  given  by  him  to  the 
company.  On  the  day  of  the  demise 
in  the  declaration  C.  H.  was  a  partner 
in  the  company,  and  the  defendant, 
who  was  another  partner,  defended  on 
behalf  of  the  company.  At  the  trial,  it 
was  ruled  that  the  defendant  was 
estopped  from  disputing  the  title  of 
C.  H.,  although  C.  H.  had  admitted 
in  an  answer  in  Chancery,  which  was 
in  evidence,  that  he  had  no  legal  title : 
^^Heldf  on  a  bill  of  exceptions,  first, 
that  the  defendant  was  estopped  from 
disputing  C.  H.*s  title,  notwithstand- 
ing C.  H.  was  a  partner  with  him  in 
the  company ;  and  secondly,  that  C. 
H«  being  a  member  of  the  company 
was  no  objection  to  an  ejectment 
brought  on  a  demise  by  him.  Francis 
▼•  Harvey,  831 


ELECTION  PETITION. 

Costs  of. 

Where  a  petition  is  presented  to  the 
House  of  Commons  against  the  return 
of  a  member,  and  at  the  day  appointed 
for  taking  the  petition  into  consider- 
ation, the  petitioner  fails  to  appear,  and 
the  order  for  taking  it  into  consider- 
ation is  discharged,  the  Speaker  has 
power,  under  the  9  Geo.  4,  c.  22,  s.  60, 
to  cause  the  costs  of  the  sitting  mem- 
ber to  be  taxed;  and  if  the  amount  be 
not  paid  within  six  months  after  de- 
mand, he  has  power,  by  section  65,  to 
certify  the  recognizances  entered  into 
by  the  petitioner  and  his  sureties  into 
the  Exchequer,  and  that  default  has 
been  made  in  payment;  upon  which 
the  recognizances  are  to  have  the  same 
effect  as  if  estreated  in  a  court  of  law. 
In  re  Scott,  257 

ESCAPE. 

A  debtor  in  custody  of  the  sheriff 
on  mesne  process  was  taken,  after  the 
writ  was  returnable,  from  the  county 
gaol,  in  the  gaoler's  custody,  to  a  place 
in  the  same  county  several  miles  dis- 
tant, in  order  to  give  evidence  before  a 
revising  barrister,  and  was  returned 
into  the  gaol  the  same  day: — Held, 
that  this  was  an  escape.  Williams  v. 
Mostyn,  145 

No  action  can  be  maintained  against 
the  sheriff  for  the  escape  of  a  prisoner 
in  custody  on  mesne  process,  unless 
the  plaintiff  have  sustained  actual 
damage  or  delay  of  his  suit  thereby. 

Ibid. 

EVIDENCE. 

See  Deputy  Day  Meters  or  Lon- 
don. 
Witness,  I. 

(1).  Secondary  Evidence. 

The  defendant  gave  a  verbal  war- 
ranty of  a  horse,  which  the  plaintiff 
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thereupon  bought  and  paid  for,  and  the 
defendant  then  gave  him  the  following 
memorandum : — **  Bought  of  G.  P.  a 
horse  for  the  sum  of  TL  2s.  6d, — 
G.  P." — Heldf  that  parol  evidence 
might,  notwithstanding,  be  given  of 
the  warranty.     Allen  v.  Pink,       140 

(2).  Declarations  of  Insolvent 

Declarations  of  a  person  in  insol- 
yent  circumstances,  tending  to  shew 
that  he  knew  of  his  insolvency,  are 
admissible  in  evidence  to  prove  such 
knowledge,  provided  the  fact  of  his 
insolvency  be  proved  aliunde.  Thomas 
V.  Connelly  267 

Semble,  that  the  fact  of  insolvency 
should  be  proved  before  the  declarations 
are  offered  in  evidence.  Ibid. 

(3).  Of  Date  of  Document. 

A  written  paper,  containing  a  state- 
ment of  mutual  accounts  between  a 
creditor  and  a  bankrupt,  by  whom  it 
was  signed,  and  bearing  date  previous 
to  the  bankruptcy,  shewing  a  balance 
due  to  the  creditor,  is  primd  facie  evi- 
dence, as  against  the  assignees,  in  an 
action  brought  by  them  against  the 
creditor,  that  it  was  written  at  the  time 
it  bore  date.     Sinclair  v.  BaggdUy^ 
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Semble,  that  such  a  document  is 
evidence  oi  payment,  and  not  of  a  set- 
off, and  ought  to  be  pleaded  as  such. 

Ibid. 

EXECUTOR  AND  ADMINIS- 
TRATOR. 

(1).  Liability  as  Executor  de  son  tort, 

1.  The  widow  of  a  hair-dresser, 
who  died  in  October,  1836,  continued 
to  reside  in  house  and  keep  open  the 
shop,  (through  which  was  the  entrance 
to  the  house),  but  there  was  no  proof 
of  any  articles  being  sold.  In  De- 
cember, she  received  notice  of  a  bond 
debt  of  100/.  due  from  him,  and  had 
his  goods  valued.    In  January,  1887» 


on  the^pplication  of  a  creditor  to  whom 
he  owed  24Z.  for  goods,  she  gave  a 
promissory  note  for  that  amount,  pay- 
able to  the  creditor  twelve  months  after 
date.  In  March,  she  took  out  admi- 
nistration : — Heldf  in  an  action  against 
her  on  the  promissory  note,  that  this 
was  not  evidence  to  charge  her  as  exe- 
cutrix de  son  tort.  Serle  v.  Water^ 
worth,  *  9 

2.  Where  a  party  receives  a  debt 
due  to  the  estate  of  a  person  deceased, 
for  the  purpose  of  providing  the  funeral, 
he  will  not  thereby  become  chargeable 
as  executor  de  son  tort,  unless  he  re- 
ceive a  greater  sum  than  is  reasonable 
for  that  purpose,  regard  being  had  to 
the  estate  and  condition  of  the  de- 
ceased: which  is  a  question  for  the 
jury.     Camden  v.  Fletcher^  878 

FIXTURES. 
See  Mortgagor  and  Mortgagee. 

FRAUDS,  STATUTE  OF. 

(1).  Acceptance  of  Goods. 

In  assumpsit  for  a  mare  sold  and 
delivered,  to  which  the  defendant, 
pleaded  non  assumpsit,  it  appeared  that 
the  defendant,  having  seen  and  ridden 
the  mare,  wrote  to  the  plaintiff:  '*I 
will  take  the  mare  at  20  guineas,  of 
course  warranted;  and  as  she  lay^  out, 
turn  her  out  my  mar^."  The  plaintiff 
agreed  to  sell  her  for  the  20  guineas. 
The  defendant  subsequently  ¥rrote  again 
to  him: — "My  son  will  be  at  the 
World's  End(apublic  house)  on  Monday, 
when  he  will  take  the  mare  and  pay 
you :  send  any  body  with  a  receipt,  and 
the  money  shall  be  paid ;  only  say  in 
the  receipt,  sound  and  quiet  in  harness.*^ 
The  plaintiff  wrote  in  reply,  *'  She  is 
warranted  sound,  and  quiet  in  double 
harness;  I  never  put  her  in  single 
harness."  The  mare  was  brought  to 
the  World's  End  on  the  Monday,  and 
the  defendant's  son  took  her  away  with- 
out paying  the  price,  and  without  any 
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receipt  or  wuranty.  The  defenduit 
kept  her  two  days,  and  then  retarned 
hei  as  being  unsound.  The  learned 
Judge  itated  to  the  jury  that  the  quea- 
tion  vu  whether  the  defendant  had  ac- 
cepted the  mare,  and  directed  them  to 
find  for  the  defendant  if  they  thoaght 
he  had  returned  her  within  a  reason- 
able time;  and  desired  them  also  to 
•ay  whether  the  son  had  aathority  to 
take  her  without  the  warranty.  The 
jury  fonnd  that  the  defendant  did 
not  accept  the  mare,  and  the  son  hod 
not  authority  to  take  her  away : — Held, 
on  motion  to  enter  a  verdict  for  the 
plaintiff,  that  there  was  no  complete 
contract  in  writing  between  the  parties; 
that,  therefore,  the  direction  of  the 
learned  Judge  waa  right;  that  the  de- 
fendant was  net  bound  by  the  act  of 
the  son  in  bringing  home  the  mare, 
inasmuch  aa  he  had  thereby  exceeded 
his  authority  aa  agent;  and  conee- 
qnently  that  the  plaintiff  was  not  en- 
titled to  recover.     Jordan  y.  Norton, 


(S).  Salt  of  Inlereit  in  Land. 

The  defendant,  in  the  month  of  June, 
agreed  to  aell  to  the  pluntiff  the  pota* 
toes  then  growing  on  a  certain  quantity 
of  land  of  the  defendant,  at  2*.  per 
Back,  the  plaintiff  to  have  them  at  dig- 
ging up  time,  (October),  and  to  find  dig- 
gers;—/?eW,  thit  this  waa  not  a  con- 
tract for  the  sale  of  an  interest  in  land, 
within  the  4th  section  of  the  Statute  of 
Frauds. 

The  declaration,  as  originally  framed, 
itated  the  contract  to  be  to  deliver  the 
potatoea  teithin  a  reatoitabh  time,  lo 
be  paid  for  on  delivery.  The  pleas 
were  non  assumpsit,  and  that  the 
contract  had  been  rescinded  by  consent, 
on  which  latter  plea  there  was  con- 
flicting evidence.  The  Judge  at  Nisi 
Priua  having,  on  the  application  of  the 
plaintiff,  directed  the  declaration  to  be 
amended  lo  as  to  make  it  conformable 
irith  (he  contract  at  above  lUted,  the 
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Court  refiued  a  new  trial,  no  afSdsvit 
being  produced  to  ahew  that  the  de- 
fendant had  been  prejudiced  by  the 
amendment.     Sauubtuy  v.  iUoltAew, 


GRAVESEND  PIER  ACT. 
By  the  Gravesend  Pier  Act,  (3  &  4 
WUI.  3,  c.  101,  B.  18),  the  corpor^oo 
are  empowered  lo  appoint  clerks,  trci- 
surers,  collectors,  and  such  other  offi- 
cers or  assistants  as  they  may  think 
necessary  for  the  purposes  of  die  act. 
By  sect.  19,  it  is  provided  that  it  thiU 
not  be  lawful  for  the  corporation  to  ap- 
point the  person  who  may  be  appointed 
the  clerk  in  the  execution  of  the  set, 
the  treasurer  for  the  purposes  of  the 
act;  and  a  penalty  is  imposed  on  any 
person,  being  the  clerk,  or  his  partner 
or  clerk,  who  shall  in  any  manner 
ofBciate  for  the  treasurer  : — Held,  that, 
by  the  latter  section,  the  corporstioii 
were  prohibited  from  appointing  the 
clerk  to  such  officer  as  assistant  trea- 
surer; but  where  the  corporation  hid 
BO  appointed  the  clerk,  and  he  had  dis- 
charged some  of  the  duties  of  the  tres- 
surer,  held,  that  it  was  a  question  for 
the  jury,  whether  he  did  so  boo£  fide  and 
in  the  belief  that  he  was  legally  ap- 
pointed by  them  aa  an  independent 
officer,  or  colourably  and  in  evasion  of 
the  act ;  and  that,  in  the  former  case, 
he  would  not  be  liable  to  the  penalty 
for  officiating  for  the  treasurer,  but  is 
the  latter  be  would.  Haukingit. 
Newman,  613 

GUARANTEE. 
See  Principal  akd  Subbtit,  2. 

HUSBAND  AND  WIFE. 

Damages  for  Slander  of  Wife. 

In  case  by  liniband  and   wife  for 

slanderous  words,  actionable  in  thes- 

selvei,  spoken  of  the  wife,  they  cannot 

recover  for  special  damage  by  the  less 
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of  ntrnoB  by  the  wife.    Dengate  ▼. 
OardineTf  5 

ILLEGAL  CONTRACT. 

See  LiEK. 

Declaration  in  assumpsit  stated  that 
J.  D.  was  indebted  to  the  plaintiff  in 
280/«,  and  the  plaintiff  had  commenced 
an  action  against  him  to  recover  it, 
which  was  pending;  and  that,  in  con- 
sideration that  the  plaintiff  would 
accept  and  receive  from  J.  D.  30/.  in 
cashi  and  ten  promissory  notes  for  251. 
each,  payable  at  different  dates,  on 
account  of  the  said  sum  of  280/.,  in 
discharge  of  the  action,  and  would 
forbear  and  give  day  of  payment  to 
J.  D.  until  the  notes  should  respect- 
ively become  due,  the  defendant  pro- 
mised the  plaintiff  that  if  any  of  them 
should  be  returned  dishonoured,  and 
should  remain  unpaid  for  three  days, 
and  if  the  plaintiff  should  thereupon 
issue  a  ca.  sa.  against  J.  D.,  the  de- 
fendant would  surrender  J.  D.  into  the 
custody  of  the  sheriff,  &c«,  so  that  he 
might  be  arrested  on  such  ca.  sa. ;  and 
in  defanlt  of  so  doing,  he,  the  defend- 
ant, would  pay  the  plaintiff  the  amount 
of  any  of  the  said  promissory  notes,  as 
they  should  become  due: — Held,  on 
demurrer,  that  the  agreement  was  not 
necessarily  illegal,  since  it  must  be 
assumed  that  the  defendant  would 
obtain  the  arrest  of  J.  D.  by  lawful 
means,  as  by  his  consent,  or  for  a  debt 
due  to  himself.     Lewis  v«  DavUony 
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INFANT. 

See  Cognovit,  2. 

(1).  Power  to  contract  for  Necessaries, 

Assumpsit  to  recover  the  amount  of 
a  tailor's  bill,  for  clothes  supplied  to 
the  defendants'  testator  in  his  lifetime. 
Plea,  infancy  of  the  testator.  Repli- 
cation, necessaries;  on  which  issue  was 
joinod.    On  the  trial,  it  appeared  that 


the  testator  was  a  minor  at  the  time 
when  the  goods  were  supplied,  but  it 
was  proved  that  he  had  an  allowance  of 
500/.  a  year,  besides  his  pay  as  a  cap- 
tain in  the  army.  The  learned  Judge 
at  the  trial  was  of  opinion  that  if  the 
minor  had  a  sufficient  Income  allowed 
him  to  supply  him  with  necessaries 
suitable  to  his  condition  for  ready 
money,  he  could  not  contract  even  for 
necessaries  upon  credit: — Held^  that 
this  was  a  misdirection.  Burghart  v. 
HaU,  121 

INSOLVENT. 

See  Evidence,  2. 

(1).  Voluntary  Transfer  hy, 

1 .  Where  a  conveyance  or  transfer 
of  goods  is  made  by  a  party  in  insol- 
vent circumstances  to  a  creditor,  in 
pursuance  of  a  bonl^  fide  demand  by 
the  creditor,  it  is  not  voluntary  within 
the  meaning  of  the  7  Geo.  4,  c.  67,  s. 
32 :  it  is  not  necessary,  in  order  to  snp- 
port  it,  that  there  should  have  been 
pressure  on  the  part  of  the  creditor,  or 
an  apprehension  on  the  part  of  the  in- 
solvent that  by  not  making  it  he  should 
be  in  a  worse  condition.  Mogg  v. 
Baker,  348 

2.  Where  a  person  in  insolvent  cir- 
cumstances, being  pressed  by  particu- 
lar creditors,  employed  an  attorney  to 
endeavour  to  effect  an  arrangement 
with  all  his  creditors,  but  that  foiling, 
the  attorney  advised  that  his  goods 
should  be  sold  by  auction,  and  that  he 
should  go  through  the  Insolvent  Debt- 
ors' Court,  in  order  that  his  effects 
might  be  rateably  divided  amongst  his 
creditors ;  and  the  goods  were  sold  ac- 
cordingly, and  the  proceeds  were,  with 
the  insolvent's  assent,  paid  over  by  the 
auctioneer  to  the  attorney,  who  (after 
making  several  payments  to  and  on 
account  of  the  insolvent)  retained 
against  the  assignees  the  whole  amount 
of  his  bill  for  the  business  done  for  the 
insolvent: — Held,  that  this  was  not  a 
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Tolantary  transfer  or  delivery  of  tbat 
sum  by  the  insolvent  to  the  attorney, 
within  the  7  G.  4,  c.  57,  s.  82,  there 
being  no  proof  that  it  was  intended  that 
he  should  hold  the  proceeds  for  his 
own  benefit,  or  for  the  benefit  of  any 
particular  creditors,  or  otherwise  than 
as  the  agent  of  the  insolvent.  fFatn- 
ioright  ▼.  Clement,  885 

(2.)  When  Supersedeable» 

Where  an  insolvent  debtor  was  dis- 
charged, except  as  to  two  of  the  credi- 
tors named  in  his  schedule,  but  it  was 
ordered  that  as  to  those  two  debts,  he 
should  not  be  discharged  until  he  had 
been  in  custody  for  16  months;  and 
one  of  these  creditors  (who  had  not 
previously  commenced  any  action  against 
him)  immediately  on  his  discharge 
lodged  a  detainer  against  him : — Held, 
that  the  case  was  within  the  15  th  sec- 
tion of  the  Insolvent  Act,  7  Geo.  4,  c. 
57t  and  therefore  that  the  defendant 
was  not  sopersedeable  on  the  ground 
of  the  plaintiffs  not. proceeding  to  de- 
clare within  two  terms.  868 

Quaref  whether  the  plaintiff  was 
bound  to  proceed  further  in  the  action 
at  all.     Buzzard  v.  Bousfieldt     Ibid, 

INSURANCE. 

In  an  action  on  a  policy  of  insurance 
on  ship,  effected  by  D.  &  Co.,  brokers 
in  London^  as  agents  for  the  plaintiffs, 
who  were  merchants  in  Liverpool,  the 
defendant  pleaded,  that  after  the  loss 
had  accrued,  D.  &  Co.,  by  and  with  the 
authority  and  assent  of  the  plaintiffs, 
settled  and  adjusted  with  the  defendant 
the  amount  of  the  loss,  according  to  the 
nsage  and  custom  of  merchants  in  that 
behalf,  at  97^.  per  cent.,  of  which  the 
plaintiffs  had  notice,  and  assented  to 
and  acquiesced  in  the  said  adjustment; 
that  D.  &  Co.,  at  the  time  of  the  pay- 
ment and  satisfaction  of  the  loss  as 
after  mentioned,  were  indebted  to  the 
defendant  in  an  amount  exceeding  the 
said  sum  of  97^. ;  and  thereupon  the 


defendant,  by  and  tritli  tbe  pmitf, 
knowledge,  and  consent  of  the  plain- 
tiffs, paid  and  satisfied  the  said  sum  of 
97^* »  by  giving  credit  to  D.  &  Co.  for 
that  amount  in  their  account  with  him; 
and  the  defendant  then  wholly  dis- 
charged D.  &  Co.  from  all  claims  in 
respect  of  that  sum  in  bis  said  account 
with  them;  which  payment  and  satis- 
£Eu:tion  D.  &  Co.  had  fnll  authority 
from  the  plaintiffs  to  accept  from  the 
defendant  on  their  bebalf,  as  and  for 
payment  and  satisfaction  by  the  de- 
fendant; and  the  plaintiffs  then  ac- 
cepted such  settlement  and  payment  in 
full  satisfaction  and  discharge  of  the 
cause  of  action  as  to  the  said  sum  of 
97/. 

It  appeared  in  evidence  that  the 
plaintiffs  had  for  several  years  effected 
insurances  in  London  through  D.&Co., 
and  had  had  general  and  insurance  ac- 
counts current  with  them.  The  policy 
in  question  was  effected  in  September, 
1885;  the  loss  appeared  on  Lloyd's 
books  in  May,  1886.  D.  &  Co.  were 
then  indebted  to  the  defendant  to  the 
amount  of  217/*  on  their  underwritiBg 
account  of  the  previous  year.  In  June, 
1886,  they  agreed  this  account  with 
the  defendant,  and  paid  him  lOOk, 
leaving  the  remainder  on  the  account 
to  meet  the  loss  in  question.  In  Sep- 
tember, it  was  adjusted  by  the  de- 
fendant and  all  the  other  underwriters, 
except  two,  at  97/*  per  cent.  A  memo- 
randum was  written  on  the  policj, 
stating  the  loss  to  be  payable  in  one 
month,  and  the  defendant's  subscrip- 
tion was  struck  through ;  and  the  loss 
was  then  passed  into  the  accounts  be- 
tween D.  &  Co.  and  the  defendant.  In 
November,  the  loss  being  then  about 
to  be  adjusted  by  the  other  two  under- 
writers, D.  &  Co.  advised  the  plaintiffs 
thereof,  and  the  plaintifia  drew  bills  on 
them  for  the  amount  of  the  loss.  On 
the  19th  November,  D.  &  Co.  inclosed 
them  a  credit  note  of  the  settlement  of 
the  whole  loss,  and  carried  the  amonat 
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of  it  to  the  credit  of  their  insurance 
account  with  the  plaintiffs,  of  which 
they  sent  them  an  extract;  and  they 
debited  the  plaintiffs  with  premiums 
to  the  end  of  September^  leaving  a 
balance  due  to  the  plaintiffs,  which 
they  transferred  to  the  credit  of  the 
general  account.  At  the  foot  of  the 
credit  note  was  written,  "  Above  is  the 
credit  note  of  the  loss  per  Vrow  Eliza- 
beth, 1155/.  3s,  10d,f  but  without  our 
prejudice  until  in  cash  from  the  under* 
writers."  The  usage  at  Lloyd^s  was 
proved  by  several  insurance  brokers  to 
be  to  settle  losses,  as  between  the 
broker  and  the  underwriter,  in  tlie 
manner  above  stated,  and  some  of  them 
stated  that  the  usage  was  well  known 
in  Liverpool: — Held,  that  there  was 
sufScient  evidence  of  a  custom  between 
the  brokers  and  underwriters  to  make 
settlements  in  accounts  by  taking  cre- 
dits as  payments,  and  of  such  a  settle- 
ment having  been  made  in  the  present 
case,  and  also  of  the  plaintiffs  having 
authorized  the  brokers  to  make  such 
settlement,  as  in  substance  to  prove 
the  plea,  and  to  discharge  the  under- 
writers* 

Held,  also,  that  the  memorandum  at 
the  foot  of  the  credit  note  did  not 
necessarily  import  that  the  brokers 
were  to  receive  payment  in  cash  from 
the  underwriters.  Stewart  v.  Aber- 
deifiy  211 

INTEREST. 

See  WaiT  of  Error. 

INTEREST  IN  LAND. 
See  Frauds,  Stat,  of,  2. 

JOINT  STOCK  COMPANY. 

Execution  against  nominal  Defendant, 

Under  the  powers  given  by  certain 
acts  of  Parliament,  a  Director  of  the 
West  Cork  Mining  Company  was 
sued,  and  judgment  recovered,  in  an 


action  on  a  contract  for  work  and  la- 
bour, &c.,  done  for  the  Company:-^ 
Held,  that  the  Court  had  no  power  to 
order  execution  to  issue  against  him^ 
the  statutes  in  question  not  making 
such  a  director  personally  liable.  Hav' 
rison  v.  TimminSf  510 

JOINT  TENANCY. 
See  Devise,  3. 

JURY. 

Affidavit  of  Juror. 

On  a  motion  for  a  new  trial,  the 
Court  will  not  receive  an  affidavit  by 
the  attorney  of  an  admission  made  to 
him  by  one  of  the  jurymen,  that  the 
verdict  was  decided  by  lot.  Strdker  r. 
Graham,  721 

LANDLORD  AND  TENANT. 

See  Ejectment,  3. 
Pleading,  II«  (6). 

LAND-TAX. 

Where  a  party  has  been  returned  in 
the  schedule  of  the  collector  of  land- 
tax  for  a  particular  parish,  under  the 
48  Geo.  3,  c.  141,  as  in  default  for  a 
sum  assessed  upon  him  for  land-tax 
in  that  parish,  and  the  schedule  having 
been  duly  certified  to  this  Court,  a  writ 
of  levari  facias  has  issued,  under  which 
such  sum  has  been  levied  on  his  goods, 
and  paid  into  the  receipt  of  the  Exche- 
(juer,  the  Court  cannot  afterwards  set 
aside  the  writ,  on  the  ground  that  the 
party  has  been  assessed  in  the  wrong 
parish.  In  the  matter  of  the  Glatton 
Land'  Tax,  570 

LEASE. 

Whether  Lease  or  /Agreement. — Lease 
to  Parish  Officers, 

By  a  written  instrument,  stamped 
with  a  lease  stamp,  and  dated  the  25th 
of  February,  1782,  E«  S.,  being  aeised 
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LIBEL. 


in  fee  of  a  house  and  premiiest  agreed 
to  demise  and  let  them  to  a  committee 
for  the  parish  of  H.,  and  the  committee 
agreed  to  accept  and  take  them,  for  the 
purpose  of  converting  them  into  a  poor- 
house  for  the  use  of  the  parish  of  H«; 
to  hold  to  the  said  committee,  in  trust 
as  aforesaid,  from  the  25th  day  of 
March  then  next  coming  for  the  term 
of  ninety-nine  years,  at  the  clear  yearly 
rent  of  27^.,  payable  half-yearly:  and 
the  committee  agreed  to  pay  the  rent, 
and  to  keep  the  premises  in  good  and 
sufficient  repair  during  the  term.  It 
was  also  agreed  that  a  lease  and  coun- 
terpart of  the  premises  should  be  pre- 
pared and  executed  on  or  before  the 
fir$t  qf  January  then  next,  with  cove- 
nants and  agreements  pursuant  to  that 
contract,  and  such  other  general  clauses 
as  are  usually  contained  in  leases :  and 
there  was  a  proviso,  that  in  case  the 
committee  or  their  successors  should 
think  it  a  more  eligible  plan  to  pur- 
chase the  premises  in  fee,  at  the  price 
of  420/.,  that  then  he  the  lessor  should 
convey  them  accordingly.  No  lease 
was  ever  executed,  but  the  premises, 
from  the  date  of  the  instrument,  were 
used  as  a  poor-house  for  the  parish  of 
H.y  and  the  churchwardens  and  over- 
seers for  the  time  being  of  that  parish 
paid  the  rent  to  £.  S.  and  his  repre- 
sentatives. In  an  action  of  assumpsit 
against  the  parish  officers  for  the  time 
being  of  the  parish  of  H.,  for  non- 
repair of  the  premises: — Held^  first, 
that  the  agreement  operated  as  a  de- 
mise for  the  term  of  ninety-nine  years, 
and  not  as  a  mere  agreement  for  a  lease ; 
secondly,  that  the  lease  vested  in  the 
overseers  of  the  poor  by  force  of  the 
Stat.  59  Geo.  3,  c.  12,  s.  17,  and  that 
the  defendants  were  liable.  Alderman 
V.  Neaie,  704 

LIBEL. 
(1).  Pleadings. 
1.  The  plaintiff  declared  against  the 


proprietor  of  a  newspaper  for  libels  con- 
tained in  successive  numbers  of  the 
paper,  referring  to  the  same  subject* 
matter,  and  to  each  other.  The  de- 
claration stated  in  the  commtncement, 
the  occasion  on  which  the  first  libel  wts 
published,  and  set  it  oat :  it  then  pro- 
ceeded :  *'  And  the  defendant,  after- 
wards, to  wit,  on  &c.y  farther  eontrif- 
ing  and  intending  as  aforeaald,  in  a 
certain  other  number  of  the  aaid  newt- 
paper  called  &o.,  pabliahed  of  and  cob- 
oeming  the  plaintiff  &c.,  a  certain  other 
false  &c.  libel,  that  is  to  aay,'*  (setttag  it 
out).  Two  other  snbaeqaent  libeHoos 
paragraphs  were  afterwards  introdoced 
and  set  out  in  the  same  manners— 
Held,  that  each  of  these  statemeats 
was  a  separate  count. 

One  of  the  paragrapha  waa  as  follows: 
^^**  We  again  assert  the  eases  fonneriy 
put  by  us  on  record:  we  oMsert  tkem 
agakmt  A«  8.  and  A.  H.  (the  plaintiff). 
We  again  assert  they  are  such  as  ao 
gentleman  or  honest  man  would  resort 
to :" — Held^  that  these  words  imported 
a  charge  of  misconduct  against  the 
plaintiff,  not  merely  an  assertion  in 
contradiction  of  him,  and  therefors 
were  actionable  without  the  aid  of  aoy 
extrinsic  averment.     Hughea  v.  Reett 
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2.  Declaration  in  libel  stated  that 
the  plaintiff  was  an  attorney,  and  that 
certain  orders  had  been  made  by  the 
Court  of  Queen's  Bench,  for  setting 
aside  proceedings  with  costs,  in  an  sc- 
tion  in  which  the  plaintiff  was  the 
attorney  of  the  then  defendant,  and  the 
defendant  was  the  attorney  of  the  then 
plaintiff,  and  that  the  costs  had  been 
ascertained  and  taxed  by  one  of  the 
Masters;  that  sharp  practice  in  the 
profession  of  an  attorney  ia,  and  is 
considered  to  be,  disreputable  practice, 
and  discreditable  to  the  attorney  adopt- 
ing it;  yet  that  the  defmdant,  intend- 
ing to  cause  it  to  be  believed  that  die 
plaintiff  had  been  goilty  of  aach  sharp 
practice  aa  aforesaid  in  the  laid  aetet 


LIEN. 
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and  bad  been  reprimanded  for  it  by  the 
Master,  published  of  him  the  following 
false,  ironical,  and  libellous  matter  : — 
"  An  Honest  Lawyer"  (thereby  mean- 
ing the  plaintiff,  and  meaning  to  repre- 
sent that  he  was  not  an  honest  lawyer) 
— **  A  person  of  the  name  of  C.  B., 
&c«,  was  severely  reprimanded  the  other 
day  by  one  of  the  Masters  of  the 
Queen's  Bench  for  what  is  called  sharp 
practice  in  his  profession"  (meaning 
and  alluding  to  the  plaintiff's  practice 
with  respect  to  the  said  orders,  and 
that  such  practice  was  sharp  practice 
as  aforesaid) : — Held,  that  that  part  of 
the  statement  which  imputed  to  the 
plaintiff  sharp  practice,  was  sufficiently 
explained  by  the  introductory  matter  to 
shew  that  it  was  libellous. 

Semble,  also,  that  the  allegation  that 
the  libel  was  ironical  was  sufficient, 
conpled  with  the  innuendo,  to  shew 
that  the  phrase  "  an  honest  lawyer" 
was  used  in  a  libellous  sense.  Boydell 
V.  Janet,  446 

LIEN. 

S.  sent  a  mare  to  M.,  a  farmer,  to 
be  covered  by  a  stallion  belonging  to 
him.  The  mare  was  taken  to  M.'s 
stables  and  covered  accordingly,  upon 
a  Sunday.  The  charge  for  covering 
not  being  paid,  M.  detained  the  mare. 
A  demand  of  her  was  afterwards  made, 
but  M.  refused  to  deliver  her,  claiming 
a  lien  not  only  for  the  charge  on  that 
occasion,  but  for  a  general  balance  due 
to  him  on  another  account:  —  Held, 
first,  that  M.  was  entitled  to  a  specific 
lien  on  the  mare  for  the  charge  for 
covering  her: 

Secondly,  that  the  claim  made  by 
M.  to  retain  the  mare  for  the  gener^ 
balance  was  not  a  waiver  of  his  lien  for 
the  charge  on  the  particular  occasion, 
and  did  not  dispense  with  the  necessity 
of  a  tender  of  that  sum : 

Thirdly,  that  such  a  contract  was 
not  void  within  29  Car.  2,  c.  7,  s.  1» 
on  the  ground  of  its  having  been  made 


and  executed  on  a  Sunday,  it  not  being 
made  by  M.  in  the  exercise  of  his 
ordinary  calling;  but  that  even  if  it 
were,  die  contract  having  been  exe«* 
cuted,  the  lien  attached.  Scarfe  y« 
Morgan,  270 

LIMITATIONS,  STATUTE  OF. 

(1).  When  it  runs. 

It  is  no  answer  to  a  plea  of  the 
Statute  of  Limitations,  that,  after  the 
cause  of  action  accrued,  and  after  the 
statute  had  began  to  run,  the  debtor, 
within  the  six  years,  died,  and  that 
(by  reason  of  litigation  as  to  the  right 
to  probate)  an  executor  of  his  will  was 
not  appointed  until  after  the  expiration 
of  the  six  years,  and  that  the  plaintiff 
sued  such  executor  within  a  reasonable 
time  after  probate  granted.  Rhodes 
V.  Smethurst,  42 

(2)  Construction  of  9  GeoA^c.  14, «.  8. 

A  promissory  note,  improperly 
stamped,  is  not  admissible  as  a  memo- 
randum to  take  the  case  out  of  the 
Statute  of  Limitations,  nnder  the  9 
Geo.  4,  c.  14,  s.  8.  That  section 
applies  only  to  instruments  which  might 
be  stamped  with  an  agreement  stamp. 

A  mere  parol  statement  of  an  ante- 
cedent debt,  without  any  new  contract 
or  consideration,  made  within  six  years 
before  action  brought,  does  not  consti- 
tute a  sufficient  cause  of  action  to  pre- 
vent the  operation  of  the  Statute  of 
Limitations.    Jones  v.  Ryder,        32 

MONEY  HAD  AND  RECEIVED. 

For  money  paid  under  Misrepresen- 
tation* 

The  defendant  supplied  the  plaintiff 
with  goods  to  the  amount  of  71^- ;  the 
plaintiff  authorized  M.  to  pay  the  de- 
fendant that  sum.  M.  paid  the 
defendant  50/.,  and  applied  the  remain- 
ing 2\h  to  his  own  use.  M.  also 
owed  the  defendant   %il*\    and  the 
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defendant  drew  on  him  a  bill  for  45/., 
the  amount  of  these  two  snms,  which 
he  accepted,  bnt  which  was  dishonoured 
when  due,  and  M.  subsequently  became 
bankrupt.  The  defendant  applied  to 
the  plaintiff  for  payment  of  the  amount 
of  the  bill,  representing  that  it  had  all 
been  left  unpaid  on  the  plaintiff's 
account  by  M. ;  and  the  plaintiff,  on 
such  representation,  paid  the  45^.,  and 
took  possession  of  the  bill.  In  an 
action  to  recover  back  the  balance  of 
24/.,  as  having  been  paid  under  a  mis- 
representation of  the  facts: — Held, 
that  the  plaintiff  was  not  bound  to 
prove  that,  before  action  brought,  he 
tendered  back  the  bill  to  the  defendant. 
Popev,  Wray,  451 

MORTGAGOR  AND  MORT- 
GAGEE. 

Title  of  Mortgagee  to  Fixtures. 

Where  a  lessee  for  years  mortgaged 
his  lease*  and  all  his  estate  and  interest 
in  the  premises,  and  afterwards  became 
bankrupt: — Held,  that  the  mortgagee 
might  declare  in  case  as  reversioner 
against  the  assignee  of  the  tenant*  for 
the  removal  of  fixtures  from  the  pre- 
mis'es,  whereby  they  were  dilapidated 
and  injured;  and  that  he  was  also  en- 
titled to  recover  in  trover  against  such 
assignee  the  value  of  all  the  fixtures, 
whether  landlord's  or  tenant's,  which 
were  affixed  to  the  premises  before  the 
execution  of  the  mortgage,  although 
there  was  a  covenant  in  the  original 
lease  to  the  mortgagor,  to  yield  up  to 
the  lessor,  at  the  determination  of  the 
term,  "  all  fixtures  and  things  to  the 
premises  belonging  or  to  belong,** 
Hitchman  v.  Walton,  409 

MUNICIPAL  CORPORATION 

ACT. 

Reservation  of  Rights  of  Burgesses, 

Declaration  in  debt  against  the  cor- 
poration of  S.  stated,  that  in  the  year 


1762  an  act  of  Parliament  passed  linr 
dividing  and  inclosing  two  pieces  of 
open  land  in  the  borough,  over  whidi 
the  corporation  had  immemorially  ex- 
ercised the  sole  right  of  pasturage,  and 
enacted  that  they  should  be  divided 
between  and  allotted  to  the  lord  of  the 
manor  and  the  corporation  in  certain 
shares,  and  that  the  corporation  should 
have  power,  from  time  to  time,  to  make 
leases  of  the  allotments  so  vested  in 
them,  for  such  terms,  and  with  such 
covenants  and  agreements,  as  the  bur- 
gesses in  common  hall  assembled  should 
think  proper.  The  declaration  then 
set  forth  a  **  rule,  order,  and  ordin- 
ance" of  the  burgesses  in  common  hall 
assembled,  made  on  the  1st  of  April, 
1762;  whereby,  after  reciting  that 
they  were  of  opinion  that  the  most 
beneficial  mode  for  the  corporation  of 
inclosing  the  lands  wonld  be  to  grant 
leases  of  them  for  long  terms  to  such 
burgesses  as  were  willing  to  take  the 
same,  under  covenants  to  inclose  them, 
it  was  ordered,  that  no  lease  should  be 
made  to  one  burgess  in  the  same  lease 
of  more  than  fifty  or  less  than  five 
acres ;  and  "  it  being  their  desire  and 
opinion  that  every  burgess  residing 
within  the  borough  should  receive  a 
benefit  from  the  said  inclosure,"  it  was 
further  ordered,  that  certain  annual 
sums  out  of  the  rents  arising  from  the 
inclosure  should  be  paid  and  distributed 
yearly,  by  the  common  attornies  of  the 
borough  for  the  time  being,  on  every 
2nd  of  November,  among  the  twelve 
senior  burgesses  residing  within  the 
borough;  and  that  no  burgess  who 
should  take  a  lease  should  be  entitled 
to  receive  any  of  such  money.  The 
declaration  then  stated  the  granting  of 
the  leases ;  that  the  plaintiff,  after  the 
passing  of  the  Municipal  Corporation 
Act,  5  &  6  WiU.  4,  c.  76,  vix.  for  a 
year  ending  2nd  of  November,  1836, 
was  one  of  the  twelve  senior  burgesses; 
that  the  defendants  had  received  from 
the  rents  of  the  land  sufficient  to  satisfy 
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the  snms  so  ordered  to  be  paid;  and 
that  the  office  of  common  attorney  was 
abolished  by  that  statute. 

Plea,  that  on  the  2nd  of  Noyember, 
1836,  the  defendants  necessarily,  and 
as  they  were  legally  required  and 
bound  to  do,  paid  and  applied  all  the 
rents  of  the  said  lands,  together  with 
and  amongst  other  rents  and  sums  of 
money,  in  payment  of  certain  lawful 
debts  then  due  and  owing  to  divers 
persons  from  the  defendants,  in  their 
corporate  capacity,  out  of  the  property 
of  the  borough,  and  by  law  then  pay* 
able  in  priority  and  preference  to  the 
payments  to  the  twelve  senior  bur- 
gesses, or  any  of  them. 

Replication,  that  on  the  2nd  of 
November,  1836,  a  surplus  annual 
income  from  the  said  rents,  and  from 
other  property  of  the  borough  belong- 
ing to  the  defendants  iu  their  corporate 
capacity,  remained  to  the  defendants, 
wherewith  to  pay  the  annual  sums 
before  mentioned,  after  payment  of  the 
interest  of  all  lawful  debts  chargeable 
on  the  land  so  allotted  as  aforesaid, 
together  with  tlie  salaries  of  municipal 
officers,  and  all  other  lawful  expenses 
which,  on  the  5th  of  June,  1835,  were 
chargeable  on  the  same. 

Held,  1st,  that  the  declaration  was 
good;  for, 

(1.)  That  the  ordinance  of  1762 
was  a  valid  bye-law ; 

(2.)  That  an  action  of  debt  was 
maintainable  on  it  at  common  law,  by 
the  parties  to  whom  pecuniary  benefits 
were  granted  by  it ; 

(3.)  That  under  the  5  &  6  Will.  4, 
c.  76,  s.  2,  such  action  was  maintain- 
able against  the  corporation  at  large. 

Held,  also,  that  the  plea  was  bad  on 
general  demurrer,  as  not  shewing  that 
there  existed  no  surplus  rents  for  the 
purpose  of  making  the  payments  to  the 
burgesses,  after  payment  of  the  in- 
terest of  debts  chargeable  on  the  par- 
ticular lands. 

Semble,  that  the  plea  was  bad  also^ 
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as  not  shewing  with  sufficient  distinct- 
ness that  the  debts,  in  respect  of  whicli 
the  rents  had  been  applied,  existed  at 
the  time  of  the  passing  of  the  statute 
5  &  6  Will.  4,  c.  76.  Hopkins  ▼. 
The  Mayor  of  Swansea^  621 

NEW  ASSIGNMENT. 
See  Pleadiko,  II.  4. 

NOTICE  OF  ACTION. 

See  Railway  Act. 

OVERSEERS. 
See  Lease. 

PARTNERSHIP. 

A  retired  partner  may  give  anthority 
by  parol  to  a  continuing  partner  to  in- 
dorse bills  in  the  partnership  name« 
after  the  dissolution  of  the  partnership. 

And  where  the  retired  partner  stated 
that  he  left  the  assets  and  secarities  of 
the  firm  in  the  hands  of  the  continaing 
partner,  for  the  purpose  of  winding  up 
the  concern,  and  that  he  had  no  ob- 
jection to  his  using  the  partnership 
name  : — Held^  that  the  jury  were  jus- 
tified in  finding  that  the  continaing 
partner  had  authority  to  indorse  pro- 
missory notes,  so  left  in  his  hands,  in 
the  partnership  name.  SmUh  ▼•  Win» 
ier,  454 

PAUPER. 

See  Costs,  2. 

Semble,  that  the  admission  of  a  party 
to  sue  in  formS  pauperis,  after  the 
commencement  of  the  salt,  isimproper^ 
such  admission  being  in  contravention 
of  the  Stat.  23  Hen.  8,  c.  15,  8.  2. 
Foss  V.  Racine^ 

PLEADING. 

See  Annuity. 
Bankruptcy. 
Bills  and  Notes,  II,  IV. 
Libel. 
Municipal  Corporation  Act. 
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Tresfasi. 

VsitntE  M  NoTo. 
WmtEM,  2. 

I.  Declaration. 

(1),  Aecouni   ttated,  AUegatim   of 

Time  in. 

A  decUntion  in  debt  stated  that  the 

defendattt  on  t  certain  day  wu  indebted 

to  the  plaintiff  in  501.  foi  goods  sold 

and  delivered,  and  in  502.  for  money 

foand  to  be  dne  upon  an  account  before 

i&M  stated  between  them: — Held,  on 

•perial  demoirer,  that  the  count  on  the 

acconnl  staled  was  sufflcient.       Leaf 

T.  Lett,  579 

(See  also  past,  II.  2). 

II.  Pleas  m  bar. 

(1).  PutM  darrein  Contimtanee. 

On  the  I4th  of  January,  the  13th 
having  hcen  Sunday,  the  defendant, 
pleaded  puia  darrein  continuance,  a 
jndgmont  recovered  on  the  6th  of  Ja- 
nuary ■.—Senibte,  that  the  plea  waa  de- 
livered in  time,  rule  viii.  of  H.  T.  2 
WiU.  4,  having  operated,  under  those 
drcunutaoces,  to  extend  the  eight  days 
to  nine,  on  account  of  the  13th  falling 
«n  K  Sunday.  Dudden  v.  Triquet,  676 
(2).  Failure  of  Consideration. 

By  agreement,  not  under  seal,  be- 
tween the  plaintiff  and  A.,  B.,  and  C, 
of  the  one  part,  and  the  defendants  of 
the  other  part,  reciting  that  the  plain- 
tiff had  obtained  a  patent  for  an  im- 
provement in  furnaces,  and  was  solely 
^terested  in  another  patent  invention ; 
that  the  plaintiff  and  A.  had  obtained 
«  patent  for  another  invention,  the 
plaintiff  and  B.  for  another,  and  the 
plaintiff  and  C.  for  another;  it  was 
agreed  betveeu  the  aaid  parties,  that, 
for  the  considerations  therein  mentioned, 
it  should  be  lawful  for  the  defendants 
eidusively  to  use,  manufacture,  and 
aell  any  or  all  of  the  said  patent  inven- 
tions, within  certain  limits,  during  the 
continnsnce  of  the  several  patents,  on 
certain  terms,  viz.  that  an  office  and 
waiehouK  should  be  prepared  for  the 


■ale  of  articles  connected  with  the  in- 
ventions, and  that  books  of  accoont  of 
the  sale  of  each  of  the  inventioiu  aboold 
be  kept  there  by  the  defendanta,  and 
be  open  at  all  timea  to  the  iDipeetitm 
of  the  parties  thereto  of  the  first  part; 
that  the  defendants  ahoold  pay  to  the 
plaintiff  4001.  a-year  aa  a  consideration 
for  the  license  for  the  sale,  Ac,  of  ill 
the  aforesaid  patent,  and  that  such  tarn 
should  be  charged  as  a  payment  by  the 
defendanta  in  their  booka  of  accomit; 
that  they  should  pay  A.  a  certain  rate- 
able snm  on  all  machiaes  naed,  Ac, 
on  his  patent  principle ;  that  they 
should  also  pay  the  plaintiff  a  moiety 
of  the  net  profit  to  arise  fn>m  all  the 
said  inventions  (except  those  in  which 
B.  and  C.  were  interested);  to  tbe 
plaintiff  and  B.  two-thirds  of  the  net 
profit  to  arise  from  theirs  ;  and  to  the 
plaintiff  and  C.  two-thirds  of  the  net 
profit  to  arise  from  theirs :  and  it  was 
agreed  that  either  of  the  parties  might 
determine  the  agreement  at  the  end  ef 
five,  seven,  or  ten  years.  In  an  sctian 
on  this  agreement,  by  the  plaintiff  alone, 
to  recover  a  half-yearly  payment  of  the 
400{.,  the  defendants  set  out  the  plab- 
tiff's  patent  for  the  improvement  in 
furoBces,  and  pleaded  that  it  was  not 
at  the  time  of  the  grant  a  new  inven- 
tion as  to  the  public  use  thereof  in 
England,  whereby  the  grant  was  void, 
which  the  plaintiff,  at  the  time  of  the 
making  of  the  agreement,  well  kne«: 
— Held,  on  demurrer,  that  tbe  plea  was 
a  bar  to  the  action. 

Held,  also,  that  die  declaration  nt 
bad  on  the  ground  of  variance,  as  it 
stated  the  agreement  to  be  made  be- 
tween the  plaintiff  and  defendants, 
whereas  there  were  other  parties  to  it 
of  the  first  part  besides  the  plaintiff. 

SembU,  that  the  action  onght  to 
have  been  jointly  brought  by  all  the 
parties  to  the  agreement  of  the  first 
part.     Chanter  v.  Leete,  295 

(3).  Accord  and  SatufaetieM. 
The  lapse  of  twenty  yetn  from  the 
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dme  of  making  a  contract  to  be  per- 
formed in  futuro,  Ib  not  of  itself  evi- 
dence of  anew  contract  averred  to  have 
been  performed,  and  pleaded  as  an 
accord  and  satisfaction  of  the  original 
contract.     Kirkman  v.  Sibonit       339 

(4).  Payment. 

In  debt  for  work  and  labour,  &c., 
the  aggregate  of  the  sums  stated  in 
the  declaration  being  30/.,  the  defend- 
ant pleaded  payment  of  divers  sums  of 
money,  amounting  in  the  whole  to  the 
amount  of  all  the  debts  and  monies  in 
the  declaration  mentioned.  The  de- 
fendant proved  payments  to  the  amount 
of  92/.,  but  the  plaintiff  proved  work 
done,  &c.,  to  the  amount  of  107/. : — 
Held^  that  the  plaintiff  was  entitled  to 
a  verdict  for  the  balancei  and  was  not 
bound  to  new  assign.  Freenum  v. 
Craftsy  4 

(5).  Set-off. 

Declaration  in  indebitus  assumpsit, 
of  four  counts,  the  sum  laid  in  each 
count  being  100/.  Plea,  as  to  27/., 
parcel  of  the  monies  in  the  declaration 
mentioned,  a  set-off  to  that  amount  on 
a  bill  of  exchange: — Held  good  on 
demurrer,  though  not  pleaded  to  any 
particular  count  or  sum.  Noel  v.  Da- 
vis,  136 

(6).  Other  Cases. 

1.  The  plaintiff  declared  in  assump- 
sit for  commission  and  wages  due  to 
him  on  a  contract,  whereby  he  agreed 
with  the  defendants  to  sail  for  them  to 
Bonny  River,  and  purchase  for  them 
1200  tons  of  palm  oil,  and  ship  it  on 
board  of  their  ships;  that  he  would 
MthfuUy  abide  by  their  instructions  to 
him,  and  would  not  aid  or  assist, 
directly  or  indirectly,  the  trading  of 
any  other  ships  or  cargoes,  by  giving 
advice  for  the  purpose  of  selling  or 
bartering  the  same  for  palm  oil,  except 
so  far  as  it  might  be  rendered  neces- 
sary for  carrying  the  agreement  into 
effect,  and  for  the  defendants'  benefit, 
nndet  the  penalty  of  the  forfeiture  of 


his  commission  and  wages.  The  de- 
fendants pleaded,  that  they  were  mer- 
chants in  Liverpool,  trading  to  the 
coast  of  Africa,  and  having  trading 
establishments  there ;  that  Uiey  were 
desirous  of  sending  out  an  agent  there, 
to  purchase  abd  ship  for  them  palm  oil, 
and  to  conduct  exclusively  their  trading 
and  take  charge  of  their  property  there, 
which  the  plcdntiff  and  one  J.  H.  and 
one  J.  A.  well  knew ;  and  that  the 
plaintiff  and  those  persons,  contriving 
to  defraud  the  defendants^  fraudulently 
conspired  and  agreed  together  that 
J.  H.  and  J.  A.  should  fit  out  two  ships 
for  the  coast  of  Africa,  and  that  the 
plaintiff  should  apply  for  and  obtain  the 
employment  as  agent  for  the  defendants* 
and  under  colour  and  by  means  of  tucfa 
employment,  and  without  the  defendants' 
knowledge,  and  in  fraud  of  his  agree- 
ment with  them,  should  assist  and  ad- 
vise the  said  J.  H.  and  J.  A.  in  the 
trading  of  their  ships,  and  the  selling 
and  burtering  the  cargoes  for  palm  oil, 
and  should  assist  the  said  ships  by  em- 
ploying the  workmen  and  servants  of 
the  defendants  upon  them,  and  endea- 
vour to  establish  a  trade  for  the  said 
J.  H.  and  J.  A.,  in  competition  with 
and  to  the. prejudice  of  the  defendants; 
that,  in  pursuance  of  such  conspiracy, 
they  fitted  out  ships,  and  the  pkintiff 
obtained  the  employment  as  agont,  and 
induced  the  defendants  to  enter  into  the 
agreement  in  the  declaration  mentioned, 
for  the  purposes  before  stated;  and 
that  he  did,  under  colour  of  his  em- 
ployment, and  without  the  defendanta' 
knowledge,  and  in  fraud  of  his  agree- 
ment, aid  and  assist  J.  H.  and  J.  A. 
in  the  trading  of  their  ships,  and  sup- 
plied them  with  palm  oil,  by  employing 
the  defendants'  workmen  and  servants 
upon  them,  and  in  other  ways  assisted 
them  in  the  bartering  their  cargoes  for 
palm  oil,  and  in  establishing  a  rival 
trade  to  the  defendants'.  Replication, 
de  injuril^ . — Held,  that  the  plea  was 
bad;  for  that  the  mere  conspiracy  to 
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enter  into  tbe  agreement,  for  the  pur- 
poses therein  stated,  could  not  Yitiate 
the  agreement  itself  ^rhen  carried  into 
effect;  and  the  actual  aiding  and  as- 
sisting of  J.  H.  and  J.  A.,  which  was 
charged  against  the  plaintiff,  was  not 
such  as  was  specified  in  the  agree- 
ment. 

Semhk,  that  if  the  plea  had  been 
good,  as  shewing  such  acts  of  aiding 
and  assisting  as  were  in  breach  of  the 
agreement,  the  replication  de  injurii 
was  good  also.  Hemingway  v.  Hamil- 
ton, 115 

2.  Declaration  in  case  stated  that 
the  defendants  were  tenants  to  the 
plaintiff  of  a  farm,  and  by  reason 
thereof  it  was  their  duty,  as  such 
tenants,  to  manage  and  cultivate  the 
farm  in  a  good  and  hnsbandlike  man- 
ner, according  to  the  custom  of  the 
country;  and  assigned  breaches  in 
over-cropping,  &c.  Pleas,  Ist,  not 
gnilty ;  2ndly,  that  the  defendants  were 
not,  nor  was  either  of  them,  tenants  to 
the  plaintiff  of  the  said  messuage,  &c., 
in  manner  and  form  as  in  the  declara- 
tion aUeged: — Held,  that  this  latter 
plea  only  put  in  issue  the  fact  of  the 
tenancy,  and  not  the  holding  subject  to 
a  duty  to  cultivate  according  to  the 
custom  of  the  country;  and  that  the 
defendant  could  nq^t  therefore  object, 
on  thk  record,  that  a  lease,  under 
irhich  the  land  had  been  originally 
4aken,  was  not  produced  by  the  plain- 
tiff, in  order  to  shew  that  it  did  not 
^exclude  the  custom.  Halifax  v.  Cham- 
iters,  662 

III.  Replication, 

(1).  De  injurid. 

To  a  declaration  on  bills  of  exchange 
^or  520/.,  drawn  by  M.  upon  and 
•accepted  by  the  defendant,  and  in- 
•dorsed  by  M.  to  the  plaintiffs,  the  de- 
fendant pleaded,  that  before  the  ac- 
•cepting  of  the  bills  he  was  indebted  to 
^M.  in  a  larger  amount,  and  that  they 
«^ere  accepted   on  account  of  520/<, 


part  of  the  debt;  that  after  tbe  accept- 
ance, and  before  the  bills  became  doe, 
the    defendant  was   also  indebted  to 
other  persons  named,   and  was  em- 
barrassed in  hit  circumstances,  and 
unable  to  pay  his  debts  in  foil ;  and 
thereupon,  by  an  instmment  in  writing 
made  between  M.  and  the  said  other 
persons  of  the  one  part,  and  the  de- 
fendant of  the  other,  and  subscribed  by 
M.  and  the  several   persons  whose 
debts  were  set  against  their  names, 
they  agreed  to  receive  from  the  de- 
fendant a  composidon  of  7«*   in  the 
pound  on  their  respective  debts,  payable 
on  a  day  named  (which  was  after  the 
bills  became  due).     The   plea  then 
averred  payment  of  the  composition  by 
the  defendant  to  M.  and  the  other  sub- 
scribing creditors ;  and  also,  that  after- 
wards, and  before  the  commencemeot 
of  this  suit,  M.  paid  to  the  plaintiffs, 
and  they  received  from   him,  diven 
sums  of  money,  amounting  to  a  sum 
sufficient  to  satisfy  all   consideration 
whatever  for  or  in  respect  of  the  in- 
dorsement of  the  bills  in  the  declaration 
mentioned,  and  all  money  due  from  M. 
to  the  plaintiffs  in  respect  of  the  bills 
or  otherwise,  and  all  claims  and  de- 
mands of  the  plaintiffs  in  respect  of  the 
bills  or  otherwise  on  M.,  in  full  satis- 
faction and  discharge  of  the  bills,  and 
of  all  claims  and  demands  whatever  in 
respect  of  them  or  otherwise ;  and  that 
the  plaintiffs  then  became,  and  thence- 
forth continued,  holders   of  the  bills 
without  consideration,  and  in  fraad  of 
the  defendant  and  his  creditors.  Repli- 
cation, de  injuria : — Held,oii  demurrer, 
that  the  replication  was  bad;  for  thit 
the  plea  amounted  to  matter  of  dUckarftt 
not  of  excuse,  Jones  v.  Senior,       125 

(See  also  ante,  II.  (6),  1.) 
(2).  Other  Cases. 

Declaration  in  assumpsit  by  the  as- 
signee of  W.,  an  insolvent  debtor,  sur- 
viving partner  of  A.,  for  money  received 
by  the  defendant  to  the  use  of  W.  sad 
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A.  9  on  an  account  stated  with  W.  and 
A.,  with  a  breach  in  non-payment  to 
W.  and  A.,  or  to  W.  since  A.'s  death. 
Flea,  as  to  4512.,  parcel,  &c.>  that 
after  making  the  promises  as  to  that 
sum,  and  in  the  lifetime  of  A.,  W.  and 
A.  were  indebted  to  the  defendant  in 
4902.,  for  money  lent,  &c.;  and  after- 
wards, to  wit,  on  &c.,  an  account  was 
stated  between  W.  and  A.  and  the  de- 
fendant concerning  such  moneys,  and 
the  defendant  then  set  off  and  allowed 
to  W.  and  A.  thereout  the  said  sum  of 
45 IZ.,  parcel,  &c.,  and  exonerated  and 
discharged  W.  and  A.  therefrom,  in 
full  satisfaction  and  discharge  of  the 
promises  in  the  declaration  mentioned, 
and  of  all  damages  sustained  in  re- 
spect thereof,  which  set-off  and  allow- 
ance W.  and  A.  accepted  and  received 
from  the  defendant  in  full  satisfaction 
and  discharge  as  aforesaid.  Replica- 
tion, that  W.  and  A«  were  not  indebted 
to  the  defendant  in  manner  and  form, 
&c. : — Heldf  on  special  demurrer,  that 
the  replication  was  good,  and  that  it 
was  not  necessary  also  to  traverse  in 
terms  the  accounting  alleged  in  the  plea. 
Learmonth  v.  Grandme,  658 

IV.  Demurrer. 

(1).  Consequences  when  too  large. 

"Where,  on  a  special  demurrer  to  a 
plea,  the  defendant  objects  that  the  de- 
claration is  bad,  if  it  appears  that  there 
is  any  matter  in  the  declaration  which  is 
good  on  general  demurrer,  and  is  suffi- 
cient to  sustain  the  action,  the  plaintiff 
is  entitled  to  judgment ;  since  the  case 
must  be  considered  as  if  there  were  a 
general  demurrer  to  the  whole  decla- 
ration, which  would,  in  such  case,  be 
too  large.     BoydeU  v.  Jones^        446 

PRACTICE. 

I.  Changing  Venue. 

Although  the  general  rule  is  that  a 
motion  to  change  the  venue  on  special 
grounds  c«inot  be  made  until  aflter 


issue  joined,  yet  if  the  pleadings  and 
facts  of  the  case  are  such  that  the 
Court  cannot  fail  to  see  what  the  issues 
joined  must  be,  the  application  may  bo 
granted  before  bsue  joined.  Dowler 
V.  CoUis,  531 

II.  Order  for  Particulars. 

Where  an  order  for  particulars  was 
obtained  and  served,  and  the  defendant 
afterwards,  and  before  any  particulars 
were  delivered,  served  a  demand  of 
declaration,  at  the  bottom  of  which  was 
a  notice  that  he  had  abandoned  his 
order  for  particulars : — Held,  that  this 
was  irregular,  and  that  he  ought  to 
have  got  rid  of  the  order  for  particolsrs 
before  the  demand  of  declaration ;  and 
the  Court  set  aside  a  judgment  of  non 
pros,  which  had  been  signed  for  want 
of  a  declaration.     Wickens  v.  Cox,  67 

III.  Countermand  of  Notice  of  Trial. 
Notice  of  trial  was  given  for  the 
sittings  after  Easter  Term ;  the  sittings 
began  on  the  12th  May,  but  that  was 
only  an  adjournment  day  to  the  16th: 
on  the  14th  the  plaintiff  gave  notice  of 
countermand : — Held,  too  late.  Cooper 
Y.  Whitmarsh,  78 

IV.  Amendment. 

(1).  0/ Misnomer. 

Where,  in  the  writ  and  dednalioo, 
in  an  action  not  upon  a  written  instm- 
ment,  the  defendant  is  described  by  the 
initios  of  his  name,  the  only  remedy 
is  by  summons  to  amend,  under  8  &  4 
Will.  4,  c.  42,  s.  11;  and  the  Court 
will  not  set  aside  the  proceedings  for 
irregularity.     Rust  v.  Kennedy,    586 

y.  Motion  in  Arrest  of  Judgment. 

Before  the  new  rule  of  Hilary  Term, 
2  Will.  4,  s.  65,  a  motion  for  arrest  of 
judgment,  or  for  a  venire  de  novo, 
must,  in  this  Court,  have  been  made 
within  the  four  first  days  of  the  term 
next  after  the  trial. 

The  new  rule  applies  to  trisls  out  of 
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term  as  well  as  in  term.  All  such 
motions,  therefore,  in  any  of  the  Conrts, 
most  now  be  made  within  the  four 
first  days  of  term  which  next  occur 
after  the  trial.     Thomas  v.  JoneM^   28 

VI.    Judgment  as  in  Case  of  Nan- 

suit. 

It  On  motion  for  judgment  as  in 
ease  of  a  nonsuit,  an  afSdavit  that  the 
plaintiff  had  not  proceeded  to  trial  for 
want  of  funds,  hut  expected  to  be  in 
ftmds  so  as  to  try  at  any  time  after  the 
1st  of  July,  was  held  a  sufBcient  excuse 
to  discharge  the  rule  on  a  peremptory 
undertaking  to  try  in  Michaelmas 
Term.     Radford  y.  Smith,  100 

9.  Where  the  plaintiff  gave  notice 
of  trial,  and  both  parties  attended  on 
the  day  mentioned  in  the  notice,  but, 
before  the  cause  was  called  on,  the 
plaintiff  proposed,  and  the  defendant's 
attorney  agreed  to,  a  reference,  and  the 
record  was  withdrawn : — Held^  that 
the  defendant  could  not  afterwards 
have  judgment  as  in  case  of  a  nonsuit, 
ahhongh,  by  the  default  of  the  plaintiff, 
the  reference  was  delayed,  and  the 
agreement  of  reference  was  never  exe- 
cuted.    Hanshy  v.  Evans,  565 

S.  Where  the  defendant  has  become 
insolvent  since  action  brought,  a  rule 
for  judpnent  as  in  case  of  a  nonsuit 
will  be  siteharged  with  costs,  unless  a 
stet  processus  be  accepted.  Holland 
Y,  Henderson,  587 

4.  Where  in  an  action  of  assumpsit, 
one  of  two  defendants  suffers  judgment 
by  default,  the  other  defendant  is  still 
entitled  to  judgment  as  in  ease  of  a 
nonsuit,  for  not  proceeding  to  trial. 
Stuart  V.  Rogers,  649 

YII.     Using  j4jffidavits  on  enlarged 

Rule. 

Where  a  rule  is  enlarged  from  one 
term  to  another,  and  the  rule  states 
that  affidavits  to  be  used  on  shewing 
cause  are  to  be  filed  by  a  certain  day 
before  tke  tenn ;  if  affidavits  ave  filed 


aeeordingly,  and  tlie  oth^  ptity  takes 
office  copiea  of  them,  (ha  latter  has  a 
right  to  use  them,  although  the  party 
filing  them  may  not  be  desirous  of  do- 
ing so.     Price  v.  Hayman^  8 

PRESCRIPTION  ACT. 

The  enjoyment  of  an  easement,  u 
of  right,  for  twenty  years  next  before 
the  commencement  of  the  suit,  withm 
the  Stat.  2&3  Will.  4,  c.  71,  means  a 
continuous  enjoyment  as  of  right,  for 
the  twenty  years  next  before  the  com- 
mencement of  the  suit,  of  the  easement 
as  an  easement,  without  interruption 
acquiesced  in  for  a  year.  It  is  there- 
fore  defeated  by  unity  of  possession 
during  all  or  part  of  the  twenty  years. 

And  such  unity  of  possession  need 
not  be  specially  replied  under  the  5th 
section.     Onley  v.  Gardiner,         496 

PRINCIPAL  AND  FACTOR. 

T«>  a  oom-merchant  at  Longfor^ 
who  had  been  in  the  habit  of  consigning 
cargoes  of  com  to  the  plaintiffs,  as  his 
factors  for  sale  at  Liverpool,  aiid  ob* 
taining  from  them  acceptances  on  the 
faith  of  such  consignments,  on  theSlst 
of  January  obtained  from  the  masters 
of  two  canal  boats,  (No.  604  and  No. 
54),  receipts  signed  by  them  for  foil 
cargoes  of  oats  therein  stated  to  be 
shipped  on  board  the  boats,  deliverable 
to  the  agent  of  T.  in  DubUo,  in  care 
for  and  to  be  shipped  to  the  plaintiffs 
at  Liverpool.  At  that  time  boat  604 
was  loaded)  but  no  oats  were  then  ac- 
tually shipped  on  board  boat  54.  On 
the  2nd  February,  T.  inclosed  these  rc^ 
ceipts  to  the  plaintiffs,  and  drew  a  hill 
on  them  against  the  value  of  the  car- 
goes, which  the  plaintiffs  accepted  on 
the  7  th,  and  paid  when  doe.  On  the 
Gth  February,  W.,  an  agent  of  the  de- 
fendant, who  was  T.'s  factor  for  sale 
in  London,  arrrved  at  Longford  and 
pressed  T.  for  aecnrity  for  previous 
advanoea.  T.,  «a  that  day,  g«v«  W.  aa 
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order  on  T.'s  agent  in  Dublin,  to  de- 
liver to  W.  the  cargoes  of  boats  604 
and  54,  on  their  arrival  there.  Boat 
604  had  then  sailed  from  Longford, 
but  boat  54  was  only  partially  loaded. 
The  loading  was  completed  on  the  9th, 
and  T.  then  transmitted  to  W.  in  Dub- 
lin a  receipt  signed  by  the  master  of 
the  boat,  (in  the  same  form  as  those 
sent  to  the  plaintiffs),  making  the  cargo 
deliverable  to  W.  W.  received  this  on 
the  10th.  On  their  arrival  in  Dublin, 
W.  took  possession  of  both  cargoes  for 
the  defendant. 

Held,  that  the  property  in  the  cargo 
of  boat  604  vested  in  the  plaintiffs,  on 
their  acceptance  of  the  bill,  and  that 
they  were  entitled  to  maintain  trover 
for  it ;  but  that  they  could  not  maintain 
trover  for  the  cargo  of  boat  54,  since 
none  of  it  was  on  board,  or  otherwise 
specifically  appropriated  to  the  plain- 
tiffs, when  the  receipt  for  that  boat  was 
given  by  the  master.    Bryans  v.  iVtx, 

775 

Qik^re,  whether  a  document,  similar 
in  form  to  a  bill  of  lading,  but  given  by 
the  master  of  a  boat  navigating  an  in- 
land canal,  has  the  effect  of  such  an 
instrument  in  transferring  the  property 
in  the  goods.  Ibid. 

PRINCIPAL  AND  SURETY. 

(1).   Discharge  of  Surety  by  Release 
of  Principal. 

1.  A  indorsed  to  S.  &  Co.,  as  a 
security  for  advances  made  to  him  by 
them,  certain  promissory  notes  made 
by  B.  While  the  notes  were  running, 
A.  stopped  payment,  and  a  deed  was 
executed  by  him  and  several  of  his 
creditors,  and  among  them  by  S.  & 
Co.,  whereby  his  affairs  were  placed 
in  the  hands  of  inspectors,  and  the  cre- 
ditors, parties  to  the  deed,  agreed  on 
certain  terms  not  to  call  for  or  compel 
payment  of  the  debts  due  from  him  for 
the  period  of  three  years.  After  the 
execution  of  this  deed  by  A.  and  S.  & 
Co.,  and  before  the  notes  became  due. 


B.  signed  a  written  consent  to  the  cre- 
ditors* signing  the  deed,  and  giving 
time  to  A.,  without  prejudice  to  their 
claims  on  her,  B.: — Held,  that  her 
liability  on  the  notes  to  S.  8c  Co.  was 
thereby  revived.      Smith  v.  Winter^ 

454 

2.  Assumpsit  on  a  written  guarantee 
given  to  the  plaintiffs  for  goods  to  be 
supplied  by  them  to  one  G.  to  the 
extent  of  400^.  The  guarantee  pro- 
vided that  the  plaintiffs  were  to  have 
full  liberty  to  extend  the  period  of  cre- 
dit to  G.,  and  to  hold  over  or  renew 
bills,  notes,  or  other  securities  given 
by  him,  *'  and  to  grant  to  G.  and  the 
persons  liable  upon  such  bills,  notes,  or 
securities,  any  indulgence,  and  to  com- 
pound with  him  or  them  respectively^ 
as  the  plaintiffs  might  think  Jit,  without 
the  same  discharging  or  in  any  manner 
affecting  the  liability  of  the  defendant 
by  virtue  of  the  guarantee.**  The 
declaration  then  averred  the  supply  of 
goods  exceeding  the  guarantee,  of  which 
sum  1 68^.  was  unpaid  by  G.,  of  which 
the  defendant  had  notice,  and  was  re- 
quested to  pay  that  sum,  but  had  not 
done  so. 

Plea,  that  after  the  debt  was  in- 
curred by  G.,  and  before  action 
brought,  the  plaintiffs  became  parties 
to  a  composition  deed  between  G.  and 
his  creditors,  whereby  he  assigned  all 
his  stock  in  trade,  &c.,  for  the  benefit 
of  his  creditors ;  and  that,  in  consider- 
ation thereof,  the  plaintiffs  and  the 
other  creditors,  parties  thereto,  granted 
a  general  release  to  G.  of  all  debts  and 
demands  against  him.  The  plea  then 
averred,  that  the  promise  in  the  declar- 
ation was  only  made  by  the  defendant 
as  surety,  and  that  the  plaiutiffii,  by  the 
deed,  released  G.  without  the  privity 
of  the  defendant,  and  without  notice. 

Heldj  on  demurrer,  that  under  the 
express  terms  of  the  guarantee,  the 
security  was  not  discharged  by  the 
release  of  the  principal  debtor.  Cowper 
y.  SmUh,  519 


PROBATE  DUTY. 
Probate  duty  is  psysble  id  tespect 
of  bonds  of  foieign  governmeatg,  of 
which  ft  testator,  dying  in  (hit  country, 
«ai  the  holder-at  the  time  of  his  death, 
and  which  have  come  to  the  hands  of 
hia  execntoi  in  this  country;  luch 
bonds  being  matlietable  securities 
within  ihii  kingdom,  saleable  aud 
transferable  by  delivery  only,  and  it 
oot  being  necessary  to  do  any  act  out 
of  thie  kingdom  iu  otder  to  render  (he 
tnnafer  of  them  valid.  Attorney 
Qtwr^  V.  Bouwena,  171 

PROCESS. 
I.  Writ  of  Summotu. 
(1).  Deteriplum  of  Form  of  Action. 
A  writ  of  aummons  stated  the  action 
to  be  "action  on  the  case  promises:" 
—~Heli  fniofficient,  and  the  Court  set 
It  aside  fot  irregnlaiity.  YovUon  v. 
mU,  S82 

(2).  Indorsement  on. 
In  the  indorsement  of  the  residence 
of  an  oltomey  on  a  writ  of  summons, 
it  ia  not  necessary  to  state  the  county, 
vnlaas  otherwise  it  would  he  calculated 
to  mislead.     Id.  583 

II.  Capiat. 
(1).  What  sufficient  Copy. 
TFlteie  a  writ  of  capias  described  the 
defendant  by  the  addition  of  "  gentle- 
naD,"  but  diat  addition  was  omitted  in 
the  copy  aerved : — Held,  that  this  was 
not  a  eopjf  of  the  writ,  in  compliance 
with  tbe  (tat.  2  Will.  4,  c.  39,  a.  4. 
CooA«T.  Faughan.  69 

III.  Venditioni  exponas. 
(1).  Returnable  in  I'aealion. 
The  vrit  of  vendiiiont  eipouas  is  a 
branch  of  the  writ  of  fieri  facias,  not  a 
distinct  process;  and  therefore  a  judge 
has  power  in  vacation,  under  '2  Will.  4, 
c.  S9,  s.  15,  to  order  the  sheriff  to  re- 
torn  anch  vrit,  and  an  attachment  may 


RAILWAY  ACT. 

be  obtuned  for  disobedience  to  such 
order,  parsuant  to  the  mle  of  H.  T.  9 
Will.  4,  a.  13.  Hughes  v.  Beet,     468 

RAILWAY  ACT. 

By  the  statute  3  WiU.  4,  c.  34.  (lo- 
cai  and  personal,  public),  the  Grand 
Junction  Railway  Company  are  em- 
powered to  make  a  railway  from  War- 
rington lo  Birmingham ;  and  by  section 
194  ihey  are  empowered  to  receive  cer- 
tun  tonnage  rates  "  for  all  articles, 
matters,  or  things  carried  or  conveyed 
on  the  railway;"  by  section  156  the 
Company  are  empowered  to  become 
carriers  themselves,  and  are  authoriied, 
if  they  shall  think  proper  to  use  en* 
gines,  &c.,  "  to  carry  and  convey  upon 
the  railway  all  such  passengers,  cattle, 
goods,  wares,  and  merchandise,  articles, 
matters,  and  things  as  shall  be  offered 
I  to  them  for  that  purpose,  npon  certain 
reasonable  charges;"  by  the  214th  sec- 
tion, "  no  action,  suit,  or  informatioo, 
nor  any  other  proceeding  of  what  nature 
soever,  shsli  he  brought,  commenced,  or 
.  prosecuted  against  any  person /or  aay- 
I  thing  done  or  omitted  to  be  done  in  pur- 
'  jtM«]e«o/tfteae(,  or  in  the  execution  of 
I  the  powers  or  authorities,  or  any  of  the 
orders  msde,  given,  or  directed  in.  by, 
or  under  the  act,  unless  fourteen  days' 
previous  notice  in  writing  shall  be 
given  by  the  parties  intending  to  com- 
mence or  prosecute  such  action,  Sec, 
nor  unless  such  action,  3lc.,  shall  be 
brought  within  three  months;"  and 
by  the  215th  section,  power  to  lender 
amends  is  given.  Under  the  156th 
section,  the  Company  became  carriers 
themselves.  In  sn  action  against  them 
for  not  safely  csrrying  and  conveying 
flome  horses  in  their  carriages  on  the 
railway,  whereby  one  was  killed  and 
others  wete  injured: — Held,  that  the 
Company  were  not  entitled  to  notice 
of  action,  as  for  a  thing  done  or  omitted 
to  be  done  in  pursuance  of  the  act ;  and 
that,  not  having  had  restricted  their 
liability  by  any  special  contiact,  they 
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were  subject  to  the  liabilities  of  car- 
riers at  common  law. 

At  the  trial,  there  was  contradictory 
evidence  as  to  whether  a  ticket^  by 
which  the  Company  sought  to  limit 
their  liability,  had  been  delivered  to 
the  son  of  the  plaintiff,  and  the  learned 
Judge  left  it  to  the  jury  to  say  whether 
it  was  delivered  to  him  or  not : — HeU 
that  it  was  no  misdirection  in  his  not 
telling  them  to  find  whether  it  was 
not  read  over  and  explained  to  him. 
Palmer  v.  The  Grand  Junction  RatU 
way  Company^  749 

REWARD. 

For  Discovery  of  Thief  ^  Action  for, 

A  party  who  had  been  robbed  of 
bank  notes  put  forth  a  hand-bill, 
wherein  it  was  stated,  that  '*  whoso- 
ever would  give  information  whereby 
the  same  might  be  traced,  should,  on 
conviction  of  the  parties,  receive  a 
reward  of  20^.*': — Held^  that  the  only 
persons  entitled  to  the  reward  was  he 
who  first  gave  information  by  which 
the  notes  were  traced  to  the  robbers, 
so  as  to  ensure  their  conviction:  and 
that  it  was  not  necessary  that  such  in- 
formation should  be  communicated  to 
the  party  robbed,  if  it  was  given  to  a 
person  authorized  to  receive  it,  and  to 
act  upon  it  in  the  apprehension  of  the 
offenders;  as  to  a  constable.  Lancaster 
V.  Walsh,  16 

SEAMAN'S  WAGES. 

Where  a  seaman  who  has  signed  the 
articles  of  agreement  required  by  5  & 
6  Will.  4,  c.  19,  absolutely  quite  the 
ship,  without  any  animus  revertendi, 
after  her  arrival  and  being  moored  at 
her  port  of  delivery,  but  before  her 
cargo  has  been  discharged,  he  does  not 
thereby  incur  a  total  forfeiture  of  his 
wages  within  the  9th  section  of  that 
statute,  but  only  of  a  month's  wages 
under  the  7th  section.  M*Dimald  v. 
JopUny,  285 


SET-OFF. 

See  Bankkuptct. 
.    Pleading,  II.  5. 

SHERIFF. 

See  Arrest,  3. 
Bail,  2. 
Escape. 

Fees  of. 

The  sheriff's  right  to  poumdage  is 
not  affected  by  the  stat.  1  Yict.  c.  55, 
or  the  table  of  fees  made  under  it. 
Davies  v.  Griffiths,  Z77 

STAMP. 

See  Limitations,  Stat,  op,  2. 

(I).  Admissibility  of  unstamped  Instrth 

ment, 

A  petition  having  been  presented  to 
the  House  of  Commons  against  the 
return  of  a  member,  on  the  ground  of 
bribery,  the  petitioner  entered  into  an 
agreement,  in  consideration  of  a  torn 
of  money,  and  upon  other  terms,  to 
proceed  no  further  with  the  petition: 
—  Held,  that  this  agreement  was 
illegal. — Held,  also,  that  the  written 
agreement  was  admissible  in  evidence, 
for  the  purpose  of  insisting  on  the  ille- 
gality of  the  transaction,  in  answer  to 
an  action  for  the  sum  so  agreed  to  be 
paid,  without  ite  being  stamped*  Cop* 
pock  V.  Bower,  361 

(2).  Several  Stamps. 

By  a  written  agreement,  three  per- 
sons bound  themselves  that  i|i  consi- 
deration of  A.'s  discharging  a  debt  due 
from  B.  to  C,  amounting  to  200^  with 
the  costs  thereupon,  each  of  the  three 
would  severally  pay  50/.,  and  one 
fourth  part  of  such  costo,  and  give  a 
bond,  bill,  or  note  for  his  own  propor- 
tion : — Held,  that  the  agreement  re- 
quired only  one  stamp.  Ramdtottom 
Y.  DaviSf  684 


SUNDAY. 

See  LiKH. 

TITHES. 
(^Notice  to  detvnuime  Compoiitiom). 
Th*  nnw  notice  ii  Tsqaiiile  to  ie- 
tmnltw  K  jMTljr  composition  for  titheii 
as  in  the  esse  of  a  tenancy  of  lands, 
Dunel;,  six  months'  notice,  ending  at 
the  expiration  of  the  year  of  compo- 

Wheie  a  party  held  tithes  under  s 
yearly  composition,  commencing  at 
Michaelmas,  some  of  the  tithes  being 
payable  In  Hsy,  and  on  the  24th 
March  he  gave  the  tithe-owner  notice 
that  ha  intended  "  from  henceforth " 
t«  set  oat  the  tithes  in  kind : — Held, 
that  this  notice  could  not  enure  to  de- 
termlno  the  composition  from  the  Mi- 
chaelmaa  following,  but  that  it  was 
altogMbn  uoparatiie.  Goode  t.  Hov- 
<ttt.  198 

TRESPASS. 

(!)•  Pleadings. 
A  pla^  to  trespass  for  asssnlt  and 
battcryt  dint  the  defendant  was  in  poo- 
■sarion  of  a  da^Ung-ktmta,  and  that 
the  plaintiff  disturbed  him  in  his  pos- 
session, wherefore  he  turned  hiro  out, 
is  not  saetained  by  proof  that  the  de- 
fendant was  a  lodger,  occupying  one 
room  In  a  honse,  the  landlord  keeping 
the  kej  of  the  outer  door.  MouJu  v. 
Dgket^  £67 

TROVER. 
files  Vsmmn  AMD  PvRCHASBX,  1. 

VARIANCE. 
See  Fliasiho,  II„  3. 


VENDOR  AND  PVRCRASER. 
VENDOR  AND  PURCHASER. 

(1),  Appropriation  to  PuTchtuer. 

B.,  a  boildev,  contimcted  with  A. 
and  others,  tnisteea  of  «  new  hotel 
abont  to  be  erected  by  a  company  of 
proprietors,  to  bnild  the  hotel,  except 
as  to  the  ironmonger's,  plmnber's,  and 
jailer's  work,  for  a  spedfled  snm,  and 
coTenanted  to  complete  certain  pci- 
tioDS  of  the  work  within  certain  sped* 
fied  periods,  being  paid  by  iastalnrnts 
at  corresponding  dates;  utd  that  if  he 
sbonld  neglect  to  completa  any  porti« 
within  the  time  limited,  he  should  for- 
feit and  pay  the  nm  of  350/.  as  liqui- 
dated damages.  The  egieeraent  then 
contained  a  clause  empowering  the 
Imstees,  in  case  (inter  alia)  B.  shonld 
become  bankrupt,  to  take  possession  of 
the  work  already  ^"^^  'T  t*'*!)*  '"^  '^ 
pnt  an  end  to  the  agreemeat,  which 
shonld  he  altc^^ether  null  and  Toid :  and 
that  the  trustees.  In  such  case,  shonld 
pay  B.  or  his  assignees  only  so  mnch 
money  as  the  architect  of  the  Com- 
pany should  adjudge  to  be  the  value  of 
the  vork  aeUiaJlg  dme  amd  Jixed  by 
B.,  aa  compared  with  the  whole  work 
to  be  done.  The  conrae  of  bnainess 
dnrtng  the  pr^ress  of  the  work  wm 
for  the  clerk  of  the  works  to  inspect 
eTery  article  which  came  in  nnder  the 
contract,  and  none  were  reeeired  ex- 
cept on  hit  approral.  After  the  works 
had  proceeded  some  time,  B.  became 
bankrupt.  Before  his  bankruptcy,  cer- 
tain wooden  sash-frames  had  been  de- 
livered by  him  on  the  premises  at  the 
Company,  approved  by  the  derk  e( 
the  works,  and  returned  to  B.  for  the 
pnrpose  of  having  iron  pnU«ya,  belong- 
ing  to  the  tnistets,  affixed  to  them; 
and  at  the  lime  of  the  bankruptcy, 
theae  franea,  with  the  puReys  attached 
to  ihrm,  were  at  B.'sshop,  He  afler- 
w•rd^  bnt  before  the  isaoiag  of  the 
flat,  re-delivered  them  to  the  trasteca; 
and  the  saah-frsmaa  being  aftewards 
of  them  by  B.'a  a 


VENDOR  AND  PURCHASER, 


831 


they  gaye  an  unqQilified  refusal  to  de- 
liver them  up. 

Heldf  Ist,  that  the  property  in  the 
wooden  sash-frames  had  not  passed  to 
the  trustees  at  the  time  of  the  bank- 
ruptcy. 

2ndly,  That  they  were  not  entitled 
to  retain  them  under  the  agreement, 
as  being  work  already  done,  they  not 
having  been  fixed  to  the  hotel ;  but 
that  even  if  they  were  within  that 
clause  of  the  agreement,  it  could  not 
bind  the  assignees,  inasmuch  as  their 
right  accrued  on  the  bankruptcy, 
whereas  the  option  of  the  trustees  was 
not  to  be  exercised  uutil  after  the 
bankruptcy. 

3rdlyi  That  the  refusal  of  the  trus- 
tees not  having  been  limited  to  the 
puUeys,  the  demand  and  refusal  were 
sufficient  evidence  of  a  conversion  by 
them  of  the  wooden  sash-frames,  so  as 
to  entitle  B-*8  assignees  to  recover 
them  in  trover.  Tripp  v.  Armitage,  687 

II.  Of  Real  Estate. 

(1).  Recovery  of  Deposit  Money. 

In  an  action  for  money  had  and  re- 
ceived to  recover  back  the  deposit  mo- 
ney paid  by  the  plaintiff  on  the  pur- 
chase of  an  estate,  a  special  case  stated* 
that  by  the  will  of  the  defendant's  flE^ 
ther,  the  estate  in  question  was  devised 
to  him  after  the  death  of  his  mother, 
and  to  his  issue  in  tail,  subject  to  a 
payment  of  2L  a  year  to  his  sister  M. 
C,  with  remainder  to  the  testator's 
own  right  heirs.  In  the  year  1817, 
and  during  the  lifetime  of  his  mother, 
the  defendant,  by  lease  and  release, 
assigned  the  estate  for  hit  own  life  to 
his  sister  M.  C,  and  R.  W.,  upon 
trust  to  receive  the  rents  and  apply 
them  to  keep  the  tenements  in  repair, 
to  pay  to  M.  C.  her  annuity  of  2/.,  and 
to  pay  the  residue  to  the  defendant. 
After  the  mother's  death,  M.C.;(R.W. 
being  dead)  received  one  quarter's  rent, 
since  which  the  rents  had  been  received 
by  the  defendant.  In  February,  1836^ 
the  defendant  advertised  the  estate  for 


sale,  and  on  the  25th  of  that  month  the 
plaintiff  purchased  it  upon  a  contract 
stated  in  the  conditions  of  sale.-^ 
Amongst  other  conditions  were  the 
following  :<-—"  That  the  premises  are  to 
be  sold  subject  to  a  yearly  rent  of  21.^ 
payable  during  the  life  of  M.  C,  the 
sister  of  the  defendant,  and  which  said 
M.  C.  having  given  notice  that  in  con- 
sequence of  a  certain  alleged  indenture, 
bearing  date  August  19.  1817,  where* 
by  she  alleges  the  defendant  conveyed 
all  his  estate  and  interest  in  the  pre- 
mises unto  R.  W.,  (now  deceased), 
and  the  said  M.  C.  for  the  term  of 
his  the  said  defendant's  life,  upon  cer» 
tain  trusts  in  the  alleged  indenture 
contained,  and  that  no  conveyance  of 
the  premises  could  be  made  without 
the  concurrence  of  her  the  said  M. 
C,  and  who  thereby  declared  she 
should  refuse  to  execute  any  such  con- 
veyance, the  said  defendant  declared 
thai  the  said  alleged  indenture  is  a  fa» 
briccUion,  and  has  made  a  solemn  ajfi" 
davit  that  he  never  executed  any  such 
indenture,  and  that  such  indenture,  as 
far  as  concerns  any  eupposed  signa* 
ture  or  mark  of  him,  the  defendant^ 
is  a  forgery ;  and  the  opinion  of  Sir  J, 
C,  his  Majesty's  Attomey*Oeneral, 
and  Mr.  K.,  have  been  taken  as  to  the 
necessity  of  the  said  M.  C.'s  concur- 
ring in  the  sale,  and  were  in  favor  of 
the  defendant's  being  able,  by  virtue  of 
the  recent  act  for  abolishing  fines  and 
recoveries,  to  make  a  good  title  to  the 
premises  without  the  sanction  and 
concurrence  of  the  said  M.  C. ;  and 
the  vendor  is  also  prepared  to  prove 
that  on  the  trial  of  an  action  of  reple- 
vin of  8.  r.  the  said  M.  C,  the  presid- 
ing Judge  expressed  himself  favorably 
to  the  right  of  the  defendant  to  convey 
without  the  concurrence  of  the  said  M. 
C. ;  the  purchaser  therefore  shall  not 
make  any  objection  on  account  of  the 
said  alleged  indenture,  nor  be  entitled 
to  call  for  any  sanction,  concurrenet, 
&c.  &c.,  by  or  from  the  said  M.  C\ 
but  if  the  purchaser  shall  think  fit,  in 
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order  to  indemnify  him  or  her  against 
all  action,  suits,  and  other  proceedings, 
claims  and  demands  by  the  said  M.  G.f 
a  portion  of  the  pnrchase-money  (not 
exceeding  2002.)  may  remain  as  a  charge 
by  way  of  mortgage  on  the  premises, 
at  interest  after  the  rent  of  4|  per 
cent.,  and  that  such  charge,  at  the  op- 
tion of  the  purchaser,  shall  remain  on 
•nch  security  during  the  life  of  the  said 
M.  Cy  and  for  a  period  not  exceeding 
twelve  months  after  her  decease.' '  The 
plaintiff  paid  the  deposit  now  sought  to 
be  recoyered.  The  jury,  at  the  trial, 
found  a  yerdict  for  the  plaintiff  for  the 
amount  of  the  deposit,  and  that  the  deed 
of  the  19th  August,  1817,  was  the 
deed  of  the  defendant: — Held,  1st,  that 
whether  the  representation  of  the  deed 
being  a  forgery  were  a  warranty  upon 
whi(^  the  plaintiff  might  maintain  an 
action  or  not,  the  plaintiff  had  no  right 
to  rescind  the  contract  because  it  turned 
out  to  haye  been  untrue.  2ndly,  that 
by  the  stipulation  "  that  the  purchaser 
ahould  not  make  any  objection  on  ac- 
count of  the  alleged  indenture,"  every 
species  of  objection  to  the  title  on  the 
part  of  the  purchaser  arising  out  of  the 
alleged  deed  was  interdicted,  and  he 
was  precluded  from  insisting  either 
upon  the  existence  of  the  deed,  or  upon 
its  legal  effect  and  operation,  as  a  de- 
fect in  the  title  which  he  had  agreed  to 
take.     CwraU  v.  CaiXeU,  734 

VENIRE  DE  NOVO. 
Bet  Bills  and  Notes,  I. 

Where  there  is  a  misjoinder  of 
counts,  and  the  jury  find  general  da- 
mages, a  venire  de  novo  cannot  be 
awarded,  but  the  judgment  must  be 
arrested. 

An  application  for  a  venire  de  novo, 
made  by  the  plaintiff  on  a  subsequent 
day  in  the  same  term  after  a  rule  for 
arresting  the  judgment  had  been  made 
abaolnte,  was  held  in  time.  Comer  v. 
Shew,  163 


VENUE. 
See  Practice,  1. 

WARRANTY. 

See  Evidence,  1. 

Frauds,  Statute  of,  1. 

By  Manufacturer  and  Seller  of  Goods. 

The  defendant  sent  to  the  plaintiff, 
the  patentee  of  an  invention  known  as 
"  Chanter's  smoke-consuming  furnace," 
the  following  written  order  : — **  Send 
me  your  patent  hopper  and  apparatus, 
to  fit  up  my  brewing  copper  with  your 
smoke-consuming  furnace.  Patent 
right  15^.  155. ;  ironwork  not  to  ex- 
ceed 5/.  6s. ;  engineer's  time  fixing, 
7s.  6d.  per  day."  The  plaintiff  ac- 
cordingly put  up  on  the  defendant's 
premises  one  of  his  patent  furnaces, 
but  it  was  found  not  to  be  of  any  use 
for  the  purposes  of  a  brewery,  and  was 
returned  to  the  plaintiff: — Held,  (no 
fraud  being  imputed  to  the  plaintiff), 
that  there  was  not  an  implied  warranty 
on  his  part  that  the  furnace  supplied 
should  be  fit  for  the  purposes  of  a 
brewery;  but  that,  the  defendant  hav- 
ing defined  by  the  order  the  particuhff 
machine  to  be  supplied,  the  plaintiff 
performed  his  part  of  the  contract  by 
supplying  that  machine,  and  was  en- 
titled to  recover  the  whole  15/.  15jr., 
the  price  of  the  patent  right.  Chanter 
V.  Hopkins,  399 

WAY. 

1.  Trespass  qu.  cl.  fir.  Plea,  under 
2  &  3  Will.  4,  c.  71,  a  right  of  way 
for  the  occupiers  of  a  close,  for  twenty 
years,  for  horses,  carts,  waggons,  and 
carriages,  at  their  free  will  and  plea- 
sure. Replication,  traversing  such 
right : — Held,  first,  that  under  this 
issue  the  plaintiff  might  shew  that  the 
defendant  had  a  right  of  way  for  horses, 
carts,  waggons,  and  carriages  for  cer- 
tain purposes  only,  and  not  for  all,  and 
was  not  compelled  to  new  assign;  and 
might  shew  Uiat  the  purpose  for  wbidi 
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the  defendant  bad  used  the  road,  and 
in  respect  of  which  the  action  was 
brought,  was  not  one  of  those  to  which 
his  right  extended. 

Secondly,  that  evidence  of  user  of  a 
road  with  horses,  carts,  and  carriages, 
for  certain  purposes,  does  not  neces- 
sarily prove  a  right  of  road  for  all  pur- 
poses, but  that  the  extent  of  the  right 
is  a  question  for  the  jury,  under  all  the 
circumstances  of  the  case.  Cowling 
V.  Higginson^  245 

2.  To  a  declaration  in  trespass,  the 
defendant  pleaded  that  he  and  the 
former  occupiers  of  a  house  and  land 
bad  for  twenty  years  used  and  enjoyed 
as  of  right,  a  certain  way  on  foot  and 
with  horses,  &c.,  from  and  out  of  a 
common  highway  towards,  into,  through, 
and  over  the  plaintiff's  close  to  the  de- 
fendant's house  and  lands,  and  back,  at 
all  times  of  the  year,  at  their  free  will 
and  pleasure.  The  replication  averred 
that  the  defendant,  &c.,  used  and  en- 
joyed the  right  of  way  mentioned  in 
the  plea,  but  that  they  did  so  under  the 
plaintiff's  leave  and  license.  At  the 
trial,  it  appeared  that  the  defendant 
and  the  former  occupiers  of  his  house 
and  land  had  an  admitted  right  of  way 
from  thence  over  the  locus  in  quo  to 
the  highway,  and  across  the  highway, 
to  a  close  called  Ruddocks,  and  that 
for  the  last  twenty  years  they  had  a 
license  from  the  plain  tiff  to  use,  when- 
ever they  pleased,  a  way  from  the  de- 
fendant's house  and  lands  over  the 
locus  in  quo  to  the  highway  and  back, 
when  they  had  not  any  intention  of 
going  to  Ruddocks : — Heldy  that  the 
replication  was  not  supported  by  this 
evidence,  and  that  the  plaintiff  was 
bound  to  shew  a  license  co-extensive 
with  a  right  claimed  in  the  plea,  and 
admitted  by  the  replication.  Colchester 
V.  Roberts,  769 

WITNESS. 
(1).  Incompetency  from  Interest, 

The  proper  time  to  object  to  the 
incompetency   of   a  witness    on    the 


ground  of  interest  is  on  his  being 
called,  on  the  voir  dire,  and  evidence 
-cannot  afterwards  be  adduced  to  shew 
his  incompetency.  Detodney  v.  Palmer, 

664 

(2).  Liability  for  Disobedience  to 
Subpoena. 

Declaration  in  case  against  a  witness^ 
for  disobedience  to  a  subpoena,  alleged 
that  a  certain  issue  came  on  to  be  tried 
before  the  Justices  of  Assize,  at  Taun- 
ton, on  the  31st  March,  1838;  that 
the  plaintiff  before  then  sued  out  a  writ 
of  subpcena  duces  tecum,  directed  to 
the  defendant,  commanding  him  to 
appear  before  the  Justices  of  Assize, 
at  Taunton,  on  Saturday,  the  31st  of 
March  then  instant,  and  so  from  day 
to  day  until  that  cause  should  be  tried^ 
and  produce,  at  the  time  and  place 
aforesaid,  certain  documents  therein 
specified;  which  writ  the  plaintiff,  be- 
fore the  trial  of  the  said  issue,  to  wit, 
on  the  2nd  of  April,  1838,  served  on 
the  defendant;  and  that,  although  the 
appearance  of  the  defendant  was  neceS' 
sary  and  material  on  the  said  trial  of 
the  said  issue,  and  although  the  de- 
fendant could  and  might  have  ap' 
peared  at  the  trial  of  the  said  issuef 
and  produced  the  documents,  and  al- 
though they  were  material  evidence  for 
the  plaintiff,  yet  the  defendant  did  not 
appear,  &c.;  by  reason  whereof  the 
plaintiff  was  forced  to  become  non- 
suited:— Held,  on  general  demurrer, 
1st,  that  it  sufficiently  appeared  that 
the  trial  had  at  the  Assizes  was  the 
same  as  that  mentioned  in  the  subpoena; 
and,  2ndly,  '  that  it  was  sufficiently 
shewn  that  the  plaintiff  had  a  good 
cause  of  action  in  the  original  suit. 

Held,  also,  that  as  the  subpcena 
required  the  defendant's  attendance  on 
the  first  day  of  the  Assizes,  (the  3l8t 
of  March),  and  so  from  day  to  day 
until  the  cause  should  be  tried,  an  ac- 
tion might  be  maintained  for  disobe- 
dience to  it,  although  it  was  not  served 
until  the  2nd  of  April,  the  cause  not 
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having  been  then  tried,  and  the  de« 
fendant  being  so  informed  at  the  time 
of  service,  and  hating  then  a  reasons 
able  time  for  attending  the  trial.  Davii 
▼•  LoveU,  678 

WRIT  OF  ERROR. 

AUotoance  of  Interest  on. 

Where  judgment  is  giten  in  a  conrt 
of  error  for  the  defendant  in  error,  the 
Conrt  is  bound,  under  3  &  4  Will.  4, 
c.  42,  s,  30,  to  allow  interest  for  the 
time  that  execution  has  been  delayed 
by  the  writ  of  error.  Such  interest 
will  be  calculated  at  4  per  cent.  Levy 
V.  Lan^dge,  337 

WRIT  OF  TRIAL. 
(1).  Practice  on. 
1.  Where,  on  the  trial  of  a  cause  un- 


der a  writ  of  trials  a  bill  of  ezosptiont 
had  been  tendered  to  the  under-sheriff, 
which  he  declined  to  receive,  the  Conrt 
refused  to  interfere  to  stay  judgment 
and  execution.    White  t.  Hielap^    73 

(2).  What  AeHmtt  triable  hy. 

2.  The  first  count  of  the  declaration 
was  on  the  warranty  of  a  horse  sdd 
by  the  defendant  to  the  plaintiff  for 
71.  2$.  6d.f  and  for  the  expense  of  its 
keep.  There  were  also  counts  for  mo- 
ney had  and  received,  and  on  an  ac- 
count stated;  and  the  damages  were 
laid  at  20/.  At  the  trial,  the  plaintiff 
recovered  the  7L  2s.  6d.,  the  price  of 
the  horse : — Held^  that  the  action  was 
triable  before  the  sheriff  under  a  writ 
of  trial.     Allen  v.  Pink,  140 
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